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TAX    TITLES. 


C]^PTER  XXV. 

OP  THE   COB^PIBlftATION.  OP^THE  SALE. 

§  674.  Judicial  Confirmation  of  the  sale  when  required  by 
law  is  essential  to  a  valid  title,  but  no  confirmation  can  aid  a 
void  title.  The  effect  of  an  order  of  ratification  by  the  court 
is  to  relieve  the  purchaser  from  the  onus  of  proving  con- 
formity to  the  law.  It  gives  him  a  prima  facie  case,  and 
throws  the  burden  on  him  who  attacks  the  tax  title.^  In 
some  of  the  States  the  law  requires  the  consent,  approbation, 
or  confirmation  of  the  sale  and  conveyance,  or  foreclosure  of 
the  tax  deed  by  some  court  of  record.  Where  such  is  the 
requisition,  it  must  be  complied  with,  or  no  title  vests  in  the 
purchaser.!*  It  is  a  general  rule  of  law,  that  where  the  con- 
sent of  any  third  person  is  required  to  the  execution  of  a  pri- 
vate power,  that,  like  every  other  condition,  must  be  strictly 
performed.^  And  when  the  consent  of  a  third  person  is  re- 
quired to  a  deed  in  order  to  its  validity,  it  can  have  no  opera- 
tion until  that  consent  is  given.*  There  are  numerous  treaties 
between  the  United  States  and  Indian  tribes,  whereby  the 
latter  have  ceded  their  territorial  rights  to  the  former,  reserv- 
ing a  specific  quantity  of  the  granted  lands  in  favor  of  par- 
ticular Indians  or  half-breeds.  Such  was  the  case  with  the 
Winnebago  treaty  of  1829.  In  that  treaty  it  was  provided 
that  the  reservee  should  not  sell  and  convey  the  land  without 
the  consent  and  approbation  of  the  President  of  the  United 

»  Guisebert  v.  Etohison,  51  Md.  478  (1879). 

^  As  to  foreclosure  being  necessary  to  perfect  the  tax  title,  see  State  v. 
Shaw,  28  Iowa,  80;  see  also  Street  v.  Hughes,  20  id.  131;  Clark  v. 
Connor,  28  id.  311,  315. 

*  Sugden  on  Powers,  263,  265;  Hawkins  v.  Kemp,  3  East,  410;  Mort- 
look  V.  Buller,  10  Vesey,  292,  308. 

*  Jackson  d.  Gillet  ».  Hill,  5  Wend.  (N.  T.)  532. 
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§  674  OF  THE  CONFIRMATION  OF  THE  SALE. 

States.  Unless  such  consent  is  given  by  the  President,  the 
title  of  the  Indian  reservee  does  not  pass.  In  that  case  the 
object  of  the  provision  was  to  guard  the  Indian  against  fraud 
and  imposition ;  and  it  is  the  practice  of  the  Indian  Depart- 
ment, not  to  submit  a  deed,  executed  by  an  Indian,  to  the 
President  for  his  approval,  until  it  satisfactorily  appears  that 
the  land  brought  its  fair  market  value,  and  that  the  considera- 
tion has  been  paid  or  secured.^  Where  an  act  of  the  legis- 
lature, or  order  of  a  court,  requires  the  approval  or  confirma- 
tion of  the  sale,  it  is  void  without  it.^  The  same  principle  is 
more  strongly  applicable  to  a  tax  sale  and  deed  when  a  con- 
firmation of  them  is  required  by  law.  The  Ohio  statute  of 
Jan.  30,  1822,  requires  a  confirmation  and  approval  of  the 
sale,  by  the  court  of  Common  Pleas  of  the  county  where  the 
land  lies,  and  the  entry  of  an  order  directing  the  execution 
and  delivery  of  a  deed  to  the  purchaser.^  In  Northrop's 
Lessee  v.  Devore  *  it  was  held  that  an  order  of  confirmation 
which  misrecited  the  day  of  sale  was  a  nullity.  In  no  case 
will  the  confirmation  aid  a  void  title.^  In  Northrop's  Lessee  v. 
Devore,  and  Adams  v.  Bainter,^  the  defendants  relied  upon 
tax  titles  derived  under  the  statute  of  Ohio  of  1822,  which 
required  a  judgment,  precept,  advertisement,  sale,  deed,  return, 
and  confirmation.  The  judgment  was  rendered  at  the  August 
term  of  the  Common  Pleas  Court,  1824.  The  land  was  sold 
Nov.  10,  1824;  at  the  December  term,  1824,  an  order,  con- 
firming the  sale,  was  entered  by  the  court,  reciting  that  a  sale 
was  made  on  the  10th,  11th,  and  12th  days  of  December. 
The  order  of  confirmation  was  dated  Dec.  12,  1824.  The 
sale  and  order  of  confirmation  were  held  void.    Lane,  C.  J. : 

1  Mitchell  V.  United  States,  9  Pet.  (U.  S.)  711;  Opinions  of  the  At- 
torneys-General, ed.  1852,  vol.  2,  pp.  465,  574,  631 ;  vol.  3,  pp.  209,  259 ; 
vdl.  4,  p.  529.     • 

2  Williamson  ».  Berry,  8  How.  (U.  S.)  495,  496 ;  Young  v.  Keogh,  11 
m.  642;  Bea  v.  MoEaohron,  13  Wend.  (N.  Y.)  465;  Curtis's  Lessee  v. 
STorton,  1  Ohio,  278. 

'  Wilkins's  Heirs'  Lessee  v.  Huse,  9  Ohio,  154. 
*  11  Ohio,  359. 

^  Barger's  Lessee  v.  Jackson,  9  Ohio,  163. 
«  11  Ohio,  359. 
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JUDICIAL   CONDEMNATION,  §  675 

"  This  mistake  in  the  .description  of  the  time  of  sale  appears 
to  us  a  fatal  defect  in  the  defendant's  title.  Although  it  is 
argued  that  no  other  sale  was  made,  except  that  on  the  10th 
day  of  November,  and  the  time  is  probably  misdescribed 
through  the  inadvertence  of  the  clerk,  yet,  as  the  order  stands, 
it  affords  no  evidence  that  the  sale  of  November  10  was  ever 
acted  upon  by  the  court." 

§  675.  A  statute  of  Arkansas,  passed  Nov.  18, 1833,^  pro- 
vided "  the  purchaser,  or  his  heirs  or  legal  representatives,^ 
may  at  any  time  after  the  expiration  of  the  term  allowed  for 
such  redemption  publish  a  notice  six  weeks  in  succession,  in 
some  newspaper  printed  at  the  city  of  Little  Rock,  calling  on 
all  persons  who  can  set  up  any  right  to  the  land  so  purchased  ^ 
to  show  cause  at  the  first  term  of  the  Circuit  Court  which 
may  be  held  in  the  county  in  which  such  lands  are  situated, 
six  months  after  the  publication  of  such  notice,  why  the 
sale  so  made  should  not  be  confirmed."  *    In  Black  v.  Perci- 

1  See  Digest  of  Arkansas,  Statutes  of  1858,  oh.  170,  p.  1052.' 

2  One  who  has  taken  a  bond  for  a  deed  from  the  purchaser  at  the  tax 
sale  may  file  a  bill  for  confirmation.     Scott  v.  Watkins,  22  Ark.  556. 

'  A  mortgagee  out  of  possession,  the  holder  of  a  mechanics'  lien,  or 
the  purchaser  at  a  bankrupt  sale,  has  in  any  event  such  an  "  interest  or 
claim,''  whether  valid  or  not,  as  entitles  him  to  controvert  the  confirma- 
tion of  .tax  titles  under  the  act  of  1880.  The  words  of  the  act  are 
"claiming"  or  "having"  "an  interest,"  which  do  not  mean  that  the 
"  interest  "  must  be  a  perfect  equitable  or  legal  title.  Meeks  v.  Whatley, 
48  Miss.  337.  Proceedings  under  the  Mississippi  statute  said  to  be  in  the 
nature  of  a  bill  quia  timet,  but  extending  the  remedy  much  farther. 
See  Belcher  v.  Mhoon,  47  Miss.  619.  Sec.  36,  ch.  22,  Laws  of  1859  of 
Wisconsin,  requires  all  persons  who  were  former  owners  of  the  land, 
or  those  claiming  under  them,  or  claiming  any  interest  therein,  to  be 
made  defendants  to  an  action  thereunder.  In  Lybrand  v.  Haney,  31  Wis. 
230,  an  averment  in  the  complaint  in  such  an  action  against  J.  H.  and 
S.  H.,  that  "the  defendant  J.  H.  is  the  former  owner  Of  all  the  foregoing 
described  lands,  and  the  defendant  S.  H.  is  the  wife  of  said  J.  H.,  and 
the  defendants  claim  the  right  to  have  the  possession  "  of  all  said  lands, 
was  held  sufficient. 

*  The  statute  provisions  as  to  notice  in  proceeding  for  foreclosure  of 
the  equity  of  the  owner  of  land  sold  for  taxes  must  be  strictly  pursued, 
and  a  notice  specifying  certain  lots  and  "  other  lots  in  the  city  and  the 
unknown  owners  of  the  same,"  is  fatgJly  defective  under  the  Iowa  stat- 
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field  1  the  defendant  in  error  filed  his  petition,  setting  forth  a 
purchase  at  a  tax  sale,  and  praying  a  confirmation.  The  plain- 
tiff in  error  filed  her  answer,  setting  forth  that  she  was  in  pos- 
session of  the  land,  and  pointing  out  irregularities  in  the  sale. 
The  answer  was  held  insufficient.  By  the  court :  "  In  her 
plea,  by  way  of  answer,  she  does  not  aver  how  or  in  what 
manner  she  came  by  the  possession,  or  under  whom  she  holds, 
or  whether  her  possession  is  adverse  to  the  petitioner  or  not. 
The  duty  devolves  upon  her  to  show  the  kind  and  character  of 
the  possession,  and  if  she  failed  to  do  so,  the  legal  presump- 
tion is  that  she  either  holds  under  the  petitioner,  and  is  his 
tenant  by  lease  and  entry,  or  that  she  is  a  mere  tortfeasor, 
without  any  shadow  or  pretext  of  right  and  in  either  event 
she  is  not  entitled  to  the  privilege  of  opposing  the  confirma- 
tion." It  is  not  necessary  that  the  purchaser  should  be  in  the 
actual  occupation  in  order  to  file  a  bill  for  confirmation  of  his 
title.2  In  Hunt  v.  McFadgen^  it  was  held  that  when  a  pur- 
chaser bids  off  a  certain  tract  of  land  for  the  taxes,  and  re- 
fuses to  pay  the  same,  whereby  the  collector  is  compelled  to 
offer  the  land  again,  and  the  same  purchaser  bids  off  a  larger 
quantity  of  the  same  tract  for  the  same  taxes,  a  Court  of 
Equity  will  not  confirm  his  title  by  the  second  purchase,  as 
it  would  be  a  fraud  on  the  rights  of  the  owner.  But  if  he 
purchased  the  same  quantity  at  the  second  as  at  the  first 
auction,  it  seems  the  purchase  will  be  confirmed.  A  proceed- 
ing upon  such  a  statute,  when  instituted  in  a  State  Court,  and 

ute.  Gaylord  «.  Scarff ,  6  Iowa,  179.  So  an  original  notice  is  defective  which 
states  that  the  letter  "  a  "  represents  the  figure  "  8  "  in  the  description 
of  the  land,  such  substitution  being  made.  Abell  v.  Cross,  17  Iowa,  171. 
Such  judgment  of  foreclosure  is  admissible  in  the  first  instance  in  evi- 
dence in  an  action  of  right  (in  connection  with  the  tax  deed)  when  regu- 
lar on  its  face  and  containing  findings  showing  jurisdiction,  though  it 
might  afterwards  be  shown  void  for  want  of  jurisdiction  to  render  it. 
Clark  V.  Connor,  28  Iowa,  311.  A  judgment  in  such  a  suit  rendered  on 
default  on  notice  given  by  publication  merely  is  void  if  it  does  not  appear 
from  the  record  that  the  residence  of  the  defendant  "could  not  with  rea- 
sonable diligence  be  ascertained."  Abell  v.  Cross,  supra.  As  to  neces- 
sary parties  to  such  a  suit,  see  Clark  v.  Connor,  supra. 

1  1  Ark.  472. 

2  Bonnell  v.  Koane,  20  Ark.  114.  »  20  Ark.  277. 


JUDICIAL  CONDEMNATION.  §  676 

removed  into  the  Circuit  Court,  conformably  to  the  act  of 
Congress,  constitutes  a  case  over  which  the  Supreme  Court  of 
the  United  States  has  jurisdiction ;  and  the  petition  to  remove 
such  a  case  from  the  State  Court  must  allege  that  the  peti- 
tioners were  "  citizens  "  of  some  other  State ;  an  allegation 
that  they  were  "  residents "  is  not  sufficient.^  The  proceed- 
ings under  this  statute  are  governed  by  the  ordinary  rules  of 
chan'cery  practice.^ 

§  676.  Under  the  Wisconsin  law,  where  an  action  is  brought 
by  holder  of  a  tax  title  to  bar  the  rights  of  the  former  owner 
if  the  answer  alleges  merely  technical  defects  and  irregulari- 
ties in  the  proceedings,  such  defence  can  be  interposed  only 
upon  making  the  deposit  required  by  statute  1859,  ch.  22, 
§  38.8  Tjje  intention  of  this  statutory  provision  was  to  cut  off 
all  defences  against  a  tax  deed  in  such  action,  resting  merely 
on  technical  grounds  or  irregularities  in  the  proceedings  not 
affecting  the  groundwork  or  substantial  justice  of  the  tax 
unless  such  deposit  is  made,  and  to  compel  payment  of  taxes 
in  all  cases  where  equity  and  fair-dealing  require  that  they 
should  not  be  avoided  ;  and  this  provision  of  the  law  is  consti- 
tutional.* In  the  case  of  a  tax  sale  in  1857,  and  deed  issued 
thereon  in  1865,  if  the  grantee  brings  his  action  under  ch.  22, 
Laws  of  1859,  to  foreclose  the  tax  deed,  he  waives  the  conclu- 
sive effect  of  his  deed  as  evidence,  given  by  the  act  in  force  in 
1857,  and  can  claim  for  it  only  the  force  allowed  by  the  act 
of  1859.  And  the  original  owner  in  such  case  can  set  up 
mere  irregularities  in  the  tax  proceedings  only  on  condition 
of  depositing  the  full  sum  required  by  said  §  38,  ch.  22,  as 
amended  by  ch.  13,  Laws  of  1860.^    A  grantee  of  the  grantee 

1  Parker  v.  Overman,  18  How.  (U.  S.)  137. 

^  Payne  v.  Danley,  18  Ark.  441,  444.  A  decree  of  confirmation  can- 
not be  questioned  collaterally  on  the  ground  that  the  taxes  had  been  paid; 
but  it  seems  that  it  would  be  otherwise  in  case  of  a  direct  proceeding  to 
vacate  the  decree,  there  having  been  no  actual  notice  of  the  proceedings 
to  confirm  given  to  the  owner.  Wallace  v.  Brown,  22  Ark.  118;  see  also 
Gay  lord  v.  Scarfl,  6  Iowa,  179. 

»  Wakeley  v.  Nicholas,  16  Wis.  588. 

*  Wakeley  o.  Nicholas,  supra  ;  Smith  e.  Smith,  19  Wis.  615. 

*  Knight  V.  Barnes,  25  Wis.  352.    As  to  this  proceeding  not  being  ap- 
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in  a  tax  deed  is  his  "  assign,"  within  the  meaning  of  §  35 
of  said  ch.  22,  and  may  bring  the  action.^  In  an  action  by  a 
tax-title  claimant  under  said  ch.  22,  the  defendant  may  set 
up  in  defence  any  facts  showing  that  the  plaintiff  was  inca- 
pable as  against  him  or  his  grantor  of  taking  title  by  tax  deed, 
or  by  deed  for  the  taxes  of  the  particular  years  relied  upon.^ 

§  677.  The  Maryland  statute  (Act  of  1870,  ch.  312),  after 
providing  that  the  collector  of  taxes  shall  report  the  sale, 
etc.,  to  the  Circuit  Court,  directs  that  "  the  court  to  which  such 
report  shall  be  made  shall  examine  the  said  proceedings,  and 
if  the  same  appear  to  he  regular  and  the  provisions  of  law  in 
relation  thereto  have  been  complied  with,  shall  order  notice  to 
be  given  by  advertisement  published  in  such  newspapers  as 
the  court  shall  direct,  warning  all  persons  interested  in  the 
property  sold  to  be  and  appear  by  a  day  certain  in  the  said 
notice  to  be  named,  to  show  cause,  if  any  they  have,  why  said 
sale  should  not  be  ratified  and  confirmed,"  it  was  held,  that 
the  proceedings  and  order  being  ex  parte,  the  order  is  prelimi- 
nary only,  and  not  intended  to  be  final  and  conclusive,  and 
that  all  questions  touching  the  validity  of  the  sale  properly 
arise  upon  the  final  hearing  for  ratification.^ 

plicable  to  tax  deeds  executed  by  treasurer  of  Oshkosh,  see  Finney  v. 
Ford,  22  Wis.  173;  Grimmer  v.  Sumner,  21  id.  179;  Finney  v.  Ackerman, 
Id.  268. 

1  Finney  v.  Ford,  supra. 

2  Wilson  V.  Jarvis,  19  Wis.  567. 

8  Prince  George's  County  Com.  v.  Clarke,  36  Md.  206. 
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CHAPTER  XXVI. 

NOTICE  TO  REDEEM. 

§  678.  Stunmary  of  the  Subject.  —  Where  the  law  requires 
that  notice  of  the  expiration  of  the  period  of  redemption  shall 
ba  given,  such  a  notice  containing  the  proper  recitals  identify- 
ing the  land,  specifying  the  limit  of  the  said  period  of  redemp- 
tion, etc.,1  properly  addressed,^  and  served  on  the  proper 
person,'  —  usually  the  occupant  or  person  in  possession,  or  the 
owner,  or  both,  —  must  be  given  at  the  proper  time,*  though  the 
time  named  in  the  law  has  been  held  to  be  directory ;  ^  but  it  is 
certain  that  the  period  of  redemption  will  not  come  to  a  close 
unless  the  notice  has  been  given  for  the  legal  time.*  Where 
the  law  requires  the  notice  to  be  published  "  at  least  six 
months  before  the  period  for  redemption  expires,"  a  publication 
sixteen  months  before  that  time  is  good ;  ^  notice  is  not  neces- 
sary when  the  land  is  taxed  to  no  one  and  is  unoccupied,* 
nor  will  failure  of  notice  necessarily  invalidate  the  title  or 
prevent  the  deed  from  being  color  of  title.®  But  in  order  to 
a  perfect  title  the  notice  must  be  given  and  the  required 
affidavit  of  service  be  made  and  filed.^^  If  any  part  of  the 
land  is  occupied,  notice  must  be  given,  or  the  whole  title  is 
voidable ;  ^^  and  a  cultivation  of  a  portion  of  the  tract  is  an 
occupancy,  though  the  cultivator  lives  elsewhere,^^  but  an 
occupation  of  a  portion  by  mere  accidental  displacement  of 
the  fences  away  from  the  true  line  creates  no  duty  to  give 
notice.^'  The  laws  of  Illinois  ^*  and  those  of  New  York  J°  on 
this  subject,  and  the  decisions  under  them,  are  discussed  at 

J  §  679.        «  §  680.        «  §  681.        «  §  697.        «  §  698.        «  §  682. 
'  Hoflman  v.  Clark  County,  61  "Wis.  5  (1884). 
8  §  683.  »  §  684.  "  §  685.  "  §  692.  ^  §  695. 

IS  §  696.         "  §§  686-689.  "  §§690-698. 
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§  678  NOTICE  TO  EEDEEM. 

length  in  the  sections  referred  to,  the  general  conclusions 
resulting  in  Illinois  being  set  forth  in  §  687,  and  those  appro- 
priate to  New  York  in  §  699.  The  notice  must  be  given  by 
the  "  lawful  holder  of  the  certificate."  ^  Removal  of  dirt  and 
cutting  down  weeds  on  a  lot  from  year  to  year  are  such  acts 
of  ownership  as  to  put  the  purchaser  on  inquiry,  and  make  it 
incumbent  on  him  to  give  the  owner  by  whom  or  under  whose 
authority  the  acts  were  done,  notice  to  redeem.^  Where  a 
law  requires  notice  without  specifying  the  special  method, 
notice  by  writing  is  intended.  This  is  a  well-settled  rule  of 
law.3  One  who  has  had  five  years'  constructive  possession  of 
unoccupied  land  under  a  tax  deed  based  on  a  good  notice,  but 
on  defective  proof  of  its  service,  may  plead  the  statute  of 
limitations.*  The  provision  of  the  Wisconsin  statute  of  1854, 
ch.  66,  and  1859,  ch.  22,  requiring  an  advertisement  of  un- 
redeemed lands  six  months  before  expiration  of  the  time  of 
redemption,  stating  among  other  things  the  interest'  calcu- 
lated to  the  last  day  of  redemption,  and  specifying  that  day, 
refers  to  the  period  fixed  for  redemption  in  ordinary  cases, 
and  after  which  the  purchaser  would  be  entitled  to  a  deed, 
and  not  in  any  case  to  the  period  of  redemption  of  minors, 
etc.,  after  the  issue  of  the  deed.^  Ch.  113,  Laws  of  1867, 
which  required  the  holder  of  a  tax  certificate  to  serve  a 
written  notice  upon  the  person,  if  any,  in  the  actual  occupancy 
or  possession  of  the  land  sold  for  taxes,  for  the  period  of 
thirty  days  or  more,  at  any  time  within  the  six  months  imme- 
diately preceding  the  expiration  of  the  period  of  redemption, 
or  the  six  months  immediately  preceding  the  time  when 
application  is  made  for  the  deed,  at  least  three  months  prior 
to  the  issuing  of  the  deed,  such  notice  stating  that  he  is 
holder  of  the  tax  certificate,  setting  forth  a  copy  thereof, 

1  Swan  V.  Whaley,  35  N.  W.  440  (Iowa,  1887). 

2  Sapp  V.  Walker,  66  Iowa,  497  (1885). 

8  Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.)  411  (1866);  Gilbert  v.  Columbia 
Turnpike  Co.,  3  John.  Cas.  (N.  Y.)  107;  Miner  v.  Clark,  15  Wend. 
(N.  Y.)  429;  Lane  ».  Gary,  19  Barb.  (N.  Y.)  589. 

*  Rice  V.  Haddock,  70  Iowa,  318  (1886);  Trulook  v.  Bently,  67  id. 
602. 

6  Wright  V.  Wing,  18  Wis.  45. 
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and  stating  the  time  when  such  deed  will  be  applied  for,  and 
which  statute  provides  that  at  any  time  previously  thereto, 
or  to  the  issuing  of  such  deed,  such  land  or  any  part  or  in- 
terest therein  may  be  redeemed  from  taxes,  —  is  invalid  as 
to  cases  in  which  tax  deeds  were  due  before  its  passage,  or  in 
less  than  three  months  thereafter,  as  impairing  the  obligation 
of  the  contract.^  Said  statute  is  valid  as  to  sales  made  before 
its  passage-,  where  a  reasonable  time  was  given  the  holders  of 
certificates  to  comply  with  its  provisions,  so  as  to  obtain  their 
deeds  when  they  would  otherwise  have  been  due,  provided 
there  was  any  person  thus  in  possession  for  thirty  days  prior 
tg  that  day?  But  if  there  was  no  one  thus  in  possession,  the 
right  of  the  claiaiant  to  a  deed  would  become  absolute  on 
that  day,  and  would  not  be  affected  by  a  subsequent  possession 
on  the  part  of  the  owner.  To  entitle  the  applicant  to  compel 
by  mandamus  the  issue  of  a  deed  where  his  demand  therefor 
was  not  made  till  some  months  after  it  is  claimed  to  have 
become  due,  he  must  show  aifirmatively  either  that  there  was 
no  such  possession  before  the  day  it  became  due,  or  that  notice 
was  duly  given.^  This  chapter  applies  to  deeds  issued  by  city 
as  well  as  county  ofl&cers.*  Where  the  claimant  was  in  the 
actual  possession  of  the  land  more  than  six  months  prior  to 
the  expiration  of  the  time  for  redemption  (all  of  which  period 
of  six  months  was  after  the  publication  of  said  act),  and  no 
notice  was  given  as  the  act  requires,  the  deed  was  invalid  5 
but  an  actual  occupancy  for  thirty  days  or  more  within  the 
last  three  months  preceding  the  expiration  of  the  time  for  re- 
demption would  not  entitle  the  occupant  to  such  notice  from 
one  who  claimed  under  a  tax  sale  made  before  the  passage  of 
the  act.^  The  three  months'  notice  of  application  for  a  tax 
deed  is  required  only  when  the  land  has  been  occupied  for 
thirty  days  or  more  within  the  six  months  immediately  pre- 

1  Dolan  u.  Trelevan,  31  Wis.  147, 151 ;  Kearns  v.  M'Carville,  24  id.  457 ; 
Curtis  V.  Morrow,  Id.  669;  State,  ex  rel.  Enox,  ».  Hundhausen,  23  id. 
508. 

2  State  V.  Hundhausen,  24  Wis.  196;  Curtis  v.  Morrow,  Id.  669. 
»  State,  ex  rel.  Knox,  v.  Hundhausen,  24  Wis.  196. 

*  State  V.  Hundhausen,  23  Wis.  508. 
6  Curtis  V.  Morrow,  supra. 
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ceding  the  expiration  of  the  time  for  redemption  from  the 
tax  sale.^ 

§  679.  Hecitala;  Contents  of  Notice. —  Proper  notice  is  a  con- 
dition precedent  to  a  valid  deed ;  and  where  the  notice  con- 
tains erroneous  statements  of  the  day  and  year  of  the  tax  sale, 
so  interwoven  with  its  statements  as  to  contradict  its  statu- 
'  tory  terms  and  to  be  misleading,  the  notice  is  insufiScient.^  A 
notice  that  does  not  state  clearly  the  year  for  which  the  taxes 
were  assessed,^  or  states  a  wrong  time  for  the  expiration  of 
redemption,*  is  insufficient.  If  a  wrong  name  is  used  in  the 
notice  it  is  bad,  and  will  not  terminate  the  right  of  redemption ;  ^ 
but  where  .the  names  are  idem  sonans,  as  H.  Corless  for  H. 
Corlis,  the  error  does  not  invalidate  the  notice.^  A  mistake 
in  the  notice  as  to  the  time  the  period  of  redemption  will  ex- 
pire is  fatal  to  the  deed,  whether  the  date  named  is  earlier  or 
ater  than  the  true  one.  The  law  must  be  strictly  complied 
with.^  So  if  the  notice  is  defective  in  not  stating  that  if  the 
lands  are  not  redeemed  by  a  day  named  they  will  be  conveyed 
to  the  purchaser .8  Failure  to  publish  notice  for  six  weeks,  at 
least  six  months  prior  to  the  expiration  of  the  two  years  al- 
lowed for  redemption,  is  fatal  to  the  deed,  as  is  also  an  error 
in  the  notice  giving  a  wrong  number  to  the  township  in  which 
the  land  is  located.^  Where  no  redemption  is  attemptedj  an 
inaccurate  statement  in  the  redemption  notice  of  the  amount 
necessary  to  redeem  will  not  be  fatal  to  the '  tax  deed.  The 
amount  stated  was  less  than  the  true  amount.  The  true 
amount  could  easily  have  been  ascertained.    The  notice  stated 

1  Dolan  V.  Trelevan,  31  Wis.  147,  151. 

2  Long  ».  Wolf,  25  Kan.  522  (1881). 

»  Taylor  v.  Wright,  13  N.  E.  529  (111.  1887) ;  121  HI.  455. 

*  Gage  V.  Davis,  14  N.  E.  36  (111.  1887) ;  Hill  v.  Timmermeyer,  13  P. 
Kep.  211  (Kan.  1887). 

6  Slyfield  V.  Barnum,  32  N.  W.  270  (Iowa,  1887);  71  Iowa,  245. 

«  Nyoum  v.  Raymond,  34  N.  W.  819  (Iowa,  1887). 

'  Wisner  v.  Chamberlin,  117  HI.  568  (1886);  Gage  v.  Mayer,  id.  632; 
Gage  V.  Reid,  118  id.  35  (insufficient  service  of  notice);  Wilson  v. 
McKenna,  52  id.  43. 

8  Simonton  v.  Hays,  32  Hun  (N.  Y.),  286  (1884). 

9  Thompson  v.  Burhaus,  61  N.  Y.  53  (1874). 
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that  the  taxes  for  one  year  were  not  included  in  the  compu- 
tation. It  cannot  be  said  that  the  notice  misled  any  one,  or 
worked  injustice.^ 

§  680.  Address  of  the  Notice. —  If  the  land  is  taxed  by  mis- 
take to  a  wrong  name,  and  notice  is  given  by  publication  only, 
it  must  be  addressed  to  the  person  in  whose  name  the  prop- 
erty is  taxed ;  and  if  addressed  to  another,  even  though  the 
real  owner,  the  deed  following  will  be  invalid.''  In  the  ab- 
sence of  contrary  evidence,  it  is  presumed  that  the  land  is  still 
assessed  to  the  same  person  as  when  the  sale  took  place.^  If 
notice  of  redemption  is  addressed  to  a  third  person,  and  not 
served  on  the  owner,  the  statute  never  begins  to  run.*  A 
notice  by  publication  addressed  to  twenty-one  persons  and 
covering  a  large  number  of  tracts  of  land  is  not  sufficient. 
The  law  contemplates  separate  notice.  The  cost  of  publica- 
tion is  to  be  added  to  the  amount  necessary  to  redeem,  and 
the  cost  of  publishing  notice  to  twenty-one  persons  could  not 
justly  be  taken  from  one  who  should  seek  to  redeem  his  tract, 
and  there  is  no  provision  for  apportionment.^ 

§  681.  Upon  whom  Service  is  to  be  made. —  It  should  ap- 
pear affirmatively  by  the  proof,  not  only  that  the  notice  was 
served  upon  the  person  in  whose  name  the  property  was  taxed, 
if  unoccupied,  but  also  that  such  person  at  the  time  of  such 
service  resided  in  the  county  where  the  land  is  situated ;  con- 
stitutional provisions  for  the  protection  of  taxpayers  must  be 
strictly  construed.®  The  Iowa  code  requiring  notice  of  the 
expiration  of  the  time  for  redemption  to  be  served  on  the 
"  person  in  possession  "  refers  to  the  actual  possession  only, 
and  does  not  require  notice  to  the  owner  of  land  in  the  actual 
possession  of  no  one.^  One  who  owned  land  and  cut  timber 
and  wood  from  it  as  long  as  there  was  any  to  cut,  was  held  to 


1  Watkins  v.  Inge,  24  Kan.  617  (1880). 

2  Hillyer  ».  Farneman,  65  Iowa,  227  (1884). 
«  Ellsworth  V.  Cordrey,  65  Iowa,  303  (1884). 
*  Wilson  V.  Kussell,  35  N.  W.  492  (Iowa). 

Adams  v.  Burdick,  68  Iowa,  667  (1886). 
Denike  v.  Rourke,  3  Bis.  C.  C.  (U.  S.)  39. 
Parker  v.  Cochran,  64  Iowa,  761  (1884). 
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be  in  such  possession  as  to  entitle  him  to  notice,  though  the 
land  was  not  occupied  by  any  one,  and  was  not  fit  for  culti- 
vation.i  The  owner  of  the  legal  title  is  deemed  to  be  in  pos- 
session in  absence  of  proof  to  the  contrary.^  It  is  also 
requisite  in  Iowa  to  serve  notice  on  the  person  in  whose  name 
the  land  is  taxed  at  the  time  of  the  service.^  A  joint  owner 
of  certain  land,  residing  on  it  as  housekeeper  for  her  brother, 
claiming  no  control  over  or  interest  in  the  property  hy  reason 
of  such  residence,  is  not  in  such  possession  as  to  entitle  her  to 
notice  of  the  expiration  of  the  time  for  redemption.*  The 
Illinois  Constitution,  Art.  9,  §  5,  requires  three  months'  notice 
to  the  occupant ;  but  persons  acquiring  rights  in  the  property 
^.fter  the  notice  is  served  are  not  entitled  to  notice ;  they  are 
purchasers  pendente  lite.^  The  owner  of  cultivated  land  who 
leases  it,  reserving  part  of  the  crop  as  rent,  is  in  actual  pos- 
session when  the  land  is  surrendered  to  him,  though  neither 
he  nor  any  representative  is  on  the  land.^  In  New  York,  the 
owner,  occupant,  or  any  other  person  may  redeem  within  two 
years.  At  the  expiration  of  that  time,  if  any  part  of  the  land 
is  occupied,  notice  must  be  given  the  occupant  within  two 
years  from  the  end  of  the  two  years  allowed  for  general  re- 
demption, and  the  occupant  will  have  six  months  after  the 
notice  in  which  he  may  redeem.  And  if  the  land  is  occupied 
when  the  comptroller's  deed  is  executed,  though  not  occupied 
at  the  end  of  the  general  redemption  period,  the  six  months' 
notice  must  be  given  him.  If  any  part  of  the  tract  is  occu- 
pied, and  the  purchaser  fails  to  give  the  notice,  he  gets  title  to 
none  of  the  land.^ 

§  682.    A  strict  compliance  is  necessary  with  the  provision 
of  law  relating  to  notice  of  the .  expiration  of  the  period  of 

1  Ellsworth  V.  Low,  62  Iowa,  178,  180  (1883). 

2  Hall  «.  Guthridge,  52  Iowa,  408  (1879). 
«  Ibid. 

'.Rowland  w,  Brown,  37  N.  W.  403  (Iowa);  Beck,  J.,  dissenting. 

«  Taylor  v.  Wright,  13  N".  E.  529  (111.  1887) ;  121  111.  455. 

•  Whiteis  v.  Parsons,  34  N.  W.  782  (Iowa,  1887). 

'  Lucas  V.  McEnerna,  19  Hun  (N.  Y.),  15  (1879) ;  Hand  v.  Ballon, 
2  Kern.  541 ;  Leland  w.  Bennett,  5  Hill  (N.  Y.),  286 ;  Comstock  v.  Beards- 
ley,  15  Wend.  (N.  Y.)  348;  Bush  i>.  Davison,  16  id.  550. 
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redemption.^  If  proper  notice  is  not  given  before  the  period 
for  redemption  expires,  the  omission  is  fatal  to  the  deed.^ 
A  deed  executed  without 'proper  notice  having  been  given 
conveys  no  title ;  and  proof  that  such  notice  has  been  given 
is  essential  to  the  admissibility  of  a  tax  deed  in  evidence.^ 
Notwithstanding  the  lapse  of  three  years  from  the  sale,  the 
period  for  redemption  does  not  expire  until  service  of  notice 
specifying  the  amount  required  to  redeem,  and  the  time 
the  period  expires.*  If  this  notice  is  defective,  the  deed  is 
void,  and  the  surrender  and  cancellation  of  the  certificate  is 
also  void,  and  the  holder  may  proceed,  by  giving  proper  notice, 
to  lay  the  foundation  for  a  valid  deed.^  Where  an  agreement 
to  buy  certificates  from  the  State  was  made,  and  part  of  the 
money  paid  before  the  law  requiring  notice  went  into  effect, 
but  the  contract  was  not  complete  by  delivery  of  the  certifi- 
cates until  after  that  time,  it  was  held  that  the  purchaser  took 
subject  to  the  necessity  of  giving  notice,  as  required  by  said 
law.^' 

§  683.  Notice  not  necessary  when  the  land  is  taxed  to  no 
one  and  is  unoccupied.  When  the  land  is  taxed  to  owners 
unknown,  and  is  unoccupied  at  the  time  when  notice  of  the 
expiration  of  the  period  for  redemption  should  be  given,  a 
deed  may  be  executed  without  service  of  such  notice.^  The 
notice  cannot,  or  at  least  need  not,  be  given  if  no  one  is  in 
possession,  and  the  land  is  taxed  to  no  one.^  Where  land 
sold  for  unpaid  taxes  is  occupied  when  the  deed  thereof  is 
executed  by  the  comptroller,  the  occupant  is  entitled  to  the 
notice  to  redeem  within  the  six  months  prescribed  by  the  Re- 
vised Statutes  (1  R.  S.  412,  §  83),  notwithstanding  the  land 

1  State  V.  Landiss  Tp.  13  A.  Rep.  2.51  (N.  J.) ;  Stillwell  v.  Brammell, 
16  N.  E.  226  CIll-);  Arjiistrong  v.  Middlestadt,  36  N.  W.  151  (Neb;). 

'  Hendrix  v.  Boggs,  15  Neb.  471  (1884). 

8  Holbrook  v.  Fellows,  88  111.  440;  Wilson  v.  McKenna,  52  id.  43. 

*  Merrill  v.  Bearing,  32  Minn.  479  (1884). 

'  Long  V.  Smith,  62  Iowa,  329  (1883). 

«  Pigott  V.  O'Halloran,  35  N.  W.  4  (Minn.  1887). 

'  Garmoe  v.  Sturgeon,  65  Iowa,  147  (1884) ;  Burdiok  v.  Connell,  69  id. 
458  (1886);  GriflSn  v.  Tuttle,  37  N.  W.  167  (Iowa). 

8  Meredith  v.  Phelps,  65  Iowa,  118. 
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was  unoccupied  when  the  two  years  allowed  by  the  statute  to 
redeem  expired,  and  the  purchaser  became  entitled  to  a  deed. 
The  "  time  of  conveyance  "  means,  not  the  time  when  the 
purchaser  had  a  right  to  require  a  conveyance,  but  the  time 
when  it  was  really  made ;  and  the  comptroller's  deed  does  not 
vest  a  title  in  the  purchaser  until  the  notice  has  been  served 
and  the  six  months  for  redemption  have  elapsed.  Ch.  108, 
Laws  of  1830,  provides  for  cases  where  the  land  is  occupied 
at  the  expiration  of  the  two  years  given  for  redemption,  and 
allows  a  redemption  by  the  owner,  occupant,  or  any  other  per- 
son, at  any  time  before  the  service  of  such  notice,  provided 
the  title  of  the  purchaser  shall  not  have  become  perfect  prior 
thereto,  and  is  not  a  substitute  for  and  does  not  repeal  the 
provisions  of  the  Revised  Statutes  as  to  notice  where  the 
land  is  occupied  when  the  comptroller's  deed  is  executed.^ 
In  Minnesota,  the  State  need  not  serve  notice  of  the  expira- 
tion of  redemption.^ 

§  684.  Absence  of  notice  is  not  necessarily  fatal  to  the 
title,  nor  to  the  deed  as  constituting  color  of  title.  Failure 
to  serve  notice  of  the  expiration  of  the  time  for  redemption 
does  not  void  the  deed,  but  renders  it  voidable  only.  The 
title  is  conveyed  subject  to  the  right  to  redeem  when  estab- 
lished.^ The  five  years'  limitation,  however,  cannot  be  set 
up  against  a  suit  to  redeem,  if  the  owner  has  not  been  served 
with  notice  of  the  expiration  of  the  time  of  redemption  ;  but 
if  a  notice  has  been  served,  though  defective  in  form  or  exe- 
cution, as  if  it  lacks  a  seal,  the  limitation  will  bar.*  Failure 
to  give  proper  notice  to  redeem,  though  fatal  to  the  obtaining 
of  a  tax  deed,  is  not  indispensable  in  order  that  the  holder 
of  a  tax  certificate  may  foreclose  the  tax  lien.^  The  doctrine 
that  the  claimant  under  a  tax  title  must  show  that  he  gave 
the  notice  prescribed  by  the  constitution,  as  laid  down  in 
Holbrook  v.  Fellows,®  has  reference  to  cases  where  a  para- 

1  Hand  ».  BaUou,  12  N.  Y.  541. 

a  State  v.  Smith,  32  N.  W.  174  (Minn.  1887);  36  Minn.  456. 
»  Bowers  v.  HaUock,  32  N.  W.  268  (Iowa,  1887) ;  71  Iowa,  218. 
*  Slyfield  V.  Healy,  32  Fed.  Rep.  2  (1887). 
6  Lammers  v.  Comstock,  20  Neb.  341  (1886).  «  38  HI.  440. 
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mount  title  is  claimed  under  such  deed,  and  not  to  cases 
vrhere  such  deed  is  merely  color  of  title  under  the  statute  of 
limitations ;  so  that  where  the  deed  is  made  at  the  proper 
time,  and  is  regular  on  its  face,  the  grantee  claiming  only 
color  of  title  under  it,  bad  faith  or  fraud  on  the  part  of  the 
grantee  is  not  to  be  presumed  in  the  absence  of  proof,  and 
the  deed  is  good  color  of  title  under  the  statute  without 
proof  of  such  notice,  the  presumption  being  that  such  notice 
was  given;  but  if  facts  are  adduced  sufficient  to  overcome 
this  presumption  of  regularity,  while  the  title  remains  in  the 
original  grantee,  and  he  then  fails  to  establish  the  fact  of  giv- 
ing the  required  notice,  semhle,  that  this  breach  of  duty  would 
amount  to  bad  faith  and  defeat  his  claim  under  the  statute.^ 

§  685.  The  AfiBdavit  of  Notice  must  state  the  facts  from 
which  it  may  be  judged  whether  the  law  was  complied  with 
or  not.  A  mere  statement  that  the  law  was  followed  is  in- 
sufficient.^ Proof  of  notice  of  the  expiration  of  the  time  for 
redemption  that  does  not  show  when  the  publication  was 
made  is  insufficient.^  The  affidavit  is  not  the  only  compe- 
tent evidence  of  service,  but  the  service  is  not  deemed  to  be 
complete  until  the  affidavit  is  filed.  Only  from  this  time  runs 
the  period  of  redemption.  It  is  the  only  return  of  service 
contemplated  by  the  law,  and  imtil  it  is  made,  the  treasurer 
has  not  competent  evidence  on  file  in  his  office  that  proper 
notice  has  been  served,  and  in  the  absence  of  such  evidence 
he  has  no  authority  to  execute  a  deed.*  If  the  register  of 
tax  sales  shows  a  filing  of  affidavit  of  notice  on  Nov.  29, 
while  it  was  really  filed  Nov.  27,  the  owner  is  entitled  to  rely 
on  the  register.^  Ninety  days  are  allowed  in  Iowa  for  re- 
demption after  service  of  notice  and  the  filing  of  such  affi- 
davit.®   The  affidavit  does  not  amount  to  legal  proof  of  the 

^  Morrison  v.  Norman,  47  111.  477. 

=  Wis.  Cent.  R.  Co.  v.  Wis.  Eiver  Land  Co.,  36  N.  W.  837;  Walla- 
han  V.  IngersoU,  117  111.  123  (1886). 

«  Ellsworth  V.  Cordrey,  63  Iowa,  678  (1882). 

*  Ellsworth  V.  Van  Ort,  67  Iowa,  225  (1885). 

6  Ellsworth  V.  Green,  59  Iowa,  622  (1882). 

«  Ihid.  ;  Ellsworth  v.  Low,  62  Iowa,  178  (1883) ;  Swope  v.  Prior,  58  id. 
412  (1882). 
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service.  To  sustain  a  tax  title,  the  fact  of  service  must  be 
proved,  and  also  the  fact  of  making  affidavit.^  And  the  affi- 
davit must  be  signed  and  verified  by  the  holder  of  the  cer- 
tificate of  purchase,  or  his  agent;  and  an  affidavit  by  the 
publisher  of  the  paper  in  virhich  the  notice  appeared  is  insuf- 
ficient.2  But  if  the  holder  or  his  agent  makes  an  affidavit 
referring  to  that  of  the  publisher,  the  two  will  be  read  to- 
gether as  the  affidavit  of  the  holder  of  the  tax  title.*  Where 
an  affidavit  that  "  said  notice  was  served  in  the  manner  and 
form  as  shown  by  the  within  and  foregoing  return "  was  on 
the  same  paper  with  the  notice,  and  with  another  affidavit 
showing  publication  in  a  newspaper,  it  was  held  that  the  first 
affidavit  sufficiently  referred  to  the  second  to  make  it  a  part 
of  the  first.*  Where  the  law  requires  the  affidavit  of  service 
to  be  verified  by  the  holder  of  the  certificate  or  his  agent,  the 
mere  filing  of  an  affidavit  by  the  publisher  of  a  newspaper 
is  not  sufficient,  and  after  suit  has  been  begun  for  redemp- 
tion the  defect  cannot  be  cured  by  filing  a  proper  affidavit 
and  taking  out  a  new  deed.^  An  affidavit  of  publication  in  a 
paper  published  in  the  county  is  a  compliance  with  the  law 
requiring  publication  "in  some  newspaper  printed"  in  the 
county.^  Where  the  law  requires  the  affidavit  of  notice  to  be 
recorded,  and  the  affidavit  is  left  with  the  proper  officer,  his 
failure  to  put  it  on  record  will  not  defeat  the  title.  The  origi- 
nal affidavit  is  admissible,  or,  if  lost,  a  copy  duly  proved.'' 
Failure  to  state  the  correct  quantity  of  land  in  the  affidavit  of 
notice,  or  omission  of  the  name  of  the  county  in  the  return 
of  service,  will  not  affect  the  validity  of  the  proceedings ;  and 
even  the  fact  that  the  return  is  unverified  is  not  fatal.^    When 

1  People  V.  Walsh,  22  Hun  (N.  Y.),  140  (1880). 

2  Amer.  Missionary  Assn.  v.  Smith,  59  Iowa,  704  (1882) :  Rice  v.  Bates, 
68  id.  393  (1886) ;  Sweeley  v.  Van  Steenburg,  69  Iowa,  696  (1885). 

»  Stull  V.  Moore,  70  Iowa,  150  (1886). 

*  Johnson  v.  Brown,  33  N.  W.  127  (Iowa,  1887) ;  71  Iowa,  609. 
6  Viele  V.  Van  Steenberg,  31  Fed.  Rep.  249. 

6  Nyoum  v.  Raymond,  34  N.   W.   819   (Iowa,   1887) ;   Code    Iowa, 
§  894. 

'  Baker  v.  Crabb,  35  N.  W.  484  (Iowa). 
8  Rowland  v.  Brown,  37  N.  W.  403  (Iowa). 
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the  affidavit  names  the  person  notified  as  G.  B.,  while  really 
the  notice  was  served  on  P.  B.,  as  appeared  from  a  copy  at- 
tached to  the  affidavit,  it  was  held  sufficient  against  P.  B.^ 

§-  686.  The  Constitution  of  lllinoia  ^  contains  the  following 
provision :  "  Hereafter  no  purchaser  of  any  land  or  town  lot, 
at  any  sale  of  lands  or  town  lots  for  taxes  due,  either,  to  this 
State  or  any  county  or  incorporated  town  or  city  within  the 
same,  or  any  sale  for  taxes  or  levies  authorized  by  the  laws 
of  this  State,  shall  be  entitled  to  a  deed  for  the  land  or  town 
lot  so  purchased,  until  he  or  she  shall  have  complied  with  the 
following  conditions ;  to  wit :  such  purchaser  shall  serve  or 
cause  to  be  served  a  written  notice  of  such  purchase  on  every 
person  in  possession  of  such  land  or  town  lot,  three  months 
before  the  expiration  of  the  time  of  redemption  on  such  sale, 
in  which  notice  he  shall  state  when  he  purchased  the  land*  or 
town  lot,  the  description  of  the  land  or  lot  he  has  purchased, 
and  when  the  time  of  redemption  will  expire.  In  like  manner 
he  shall  serve  on  the  person  or  persons  in  whose  name  or 
names  such  land  or  lot  is  taxed  a  similar  written  notice,  if 
such  person  or  persons  shall  reside  in  the  county  where  such 
land  or  lot  shall  be  situated ;  and  in  the  event  that  the  person 
or  persons  in  whose  name  or  names  the  land  or  lot  is  taxed 
do  not  reside  in  the  county,  such  purchaser  shall  publish  such 
notice  in  some  newspaper  printed  in  such  county ;  and  if  no 
newspaper  is  printed  in  the  county,  then  in  the  nearest  news- 
paper that  is  published  in  this  State  to  the  county  in  which 
such  lot  or  land  is  situated;  which  notice  shall  be  inserted 
three  times,  the  last  time  not  less  than  three  months  before 
the  time  of  redemption  shall  expire.  Every  such  purchaser, 
by  himself  or  agent,  shall,  before  he  shall  be  entitled  to  a 
deed,  make  an  affidavit  of  having  complied  with  the  condi- 
tions of  this  section,  stating  particularly  the  facts  relied  on 
as  such  compliance ;  which  affidavit  shall  be  delivered  to  the 
person  authorized  by  law  to  execute  such  tax  deed,  and  which 
shall  by  him  be  filed  with  the  officer  having  custody  of  the 
records  of  lands  and  lots  sold  for  taxes  and  entries  of  re- 
demption in  the  county  where  such  land  or  lot  shall  lie,  to  be 

1  Rice  V.  Haddock,  70  Iowa,  318  (1886).         =  Art.  IX.  §  4. 
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by  such  officer  entered  on  the  records  of  his  office,  and  care- 
fully preserved  among  the  files  of  his  office ;  and  which  record 
or  affidavit  shall  be  prima  facie  evidence  that  such  notice  has 
been  given.^  Any  person  swearing  falsely  in  such  affidavit 
shall  be  deemed  guilty  of  perjury,  and  punished  accordingly. 
In  case  any  person  shall  be  compelled  under  this  section  to 
publish  a  notice  in  a  newspaper,  then,  before  any  person  who 
may  have  a  right  to  redeem  such  land  or  lot  from  .such  'tax 
sale  shall  be  permitted  to  redeem,  he  or  she  shall  pay  the 
officer  or  person  who  by  law  is  authorized  to  receive  such  re- 
demption money,  the  printer's  fee  for  publishing  such  notice, 
and  the  expense  of  swearing  or  affirming  to  the  affidavit,  and 
filing  the  same."  This  is  the  first  instance  where  the  people 
in  the  exercise  of  their  inherent  sovereignty  have  undertaken 
tcr  legislate  upon  the  subject  of  tax  titles. 

§  687.  Result  of  the  niinois  Law.  —  It  will  be  perceived  by  a 
careful  analysis  of  this  section  that  it  provides ;  (1)  That  it 
shall  extend  to  all  tax  sales  made  under  the  authority  of  the 
State,  and  of  counties  and  municipal  corporations ;  (2)  That 
the  purchaser,  in  order  to  entitle  himself  to  a  deed,  must  give 
a  written  notice  of  his  purchase  to  every  person  in  possession 
of  the  land ;  (3)  That  he  shall  serve  a  similar  notice  upon 
the  person  in  whose  name  the  land  was  listed  for  taxation, 
if  such  person  resides  in  the  county  where  the  land  lies; 

(4)  That  if  the  person  in  whose  name  the  land  is  listed  does 
not  reside  in  such  county,  then  the  purchaser  is  required  to 
publish  the  notice  in  a  newspaper  printed  in  that  county; 

(5)  If  no  newspaper  is  printed  in  the  county,  then  the  notice 
is  to  be  inserted  in  the  nearest  newspaper  published  in  the 
State  to  the  county  in  which  the  land  is  situated ;  (6)  That 
the  actual  notice  to  the  occupant  or  person  in  whose  name  the 
land  was  listed  must  be  served  at  least  three  months  before 
the  expiration  of  the  time  of  redemption ;  (7)  That  the  news- 

1  And  before  a  tax  deed  can  be  read  in  evidence,  it  must  be  made  to 
appear  that  this  aflBdavit  has  been  made  and  filed ;  and  the  legislature 
cannot  render  nugatory  this  constitutional  provision  by  legislation  which 
Beeks  to  shift  the  burden  of  proof  upon  the  land-owner  to  show  that  it 
was  not  filed.  Williams  v.  Underhill,  58  111.  137. 
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paper  publication  must  be  inserted  three  times ;  (8)  That  the 
last  insertion  in  the  newspaper  shall  be  at  least  three  months 
prior  to  the  time  when  the  redemption  expires ;  (9)  That  the 
notice,  whether  actual  or  constructive,  must  contain  a  state- 
ment of  the  time  of  the  sale,  a  description  of  the  land,  and 
the  time  when  the  redemption  will  expire;  (10)  That  the 
purchaser  in  person,  or  by  his  agent,  must  make  affidavit  of  a 
compliance  with  these  requirements ;  (11)  That  such  affidavit 
must  state  particularly  the  facts  relied  upon  as  evidence  of 
such  compliance ;  (12)  That  the  affidavit  thus  required  shall 
be  delivered  to  the  person  authorized  by  law  to  execute  the 
tax  deed ;  (13)  That  the  deeding  officer  shall  file  it  with  the 
officer  having  the  custody  of  the  records  relating  to  tax  sales 
and  redemptions ;  (14)  That  the  latter  named  officer  shall 
enter  the  affidavit  upon  the  records  of  his  office,  and  shall 
carefully  preserve  the  same  among  the  files  of  his  office ; 

(15)  That  the  affidavit  when  made  in  compliance  with  the 
requisitions  of  the  constitution  shall  be  deemed  prima  facie 
evidence  that  the  redemption  notice   has  been  duly  given; 

(16)  That  perjury  may  be  assigned  upon  a  false  affidavit  made 
under  this  section ;  and  lastly,  When  the  owner,  occupant,  or 
other  person  in  interest  applies  to  redeem,  he  or  she  must  pay 
the  expenses  attending  the  publication  of  the  notice  and  the 
proof  of  the  same. 

§  688.  All  Sciles  made  after  the  la'w  went  into  effect  are  sub- 
ject to  it,  though  based  on  taxes  assessed  prior  to  the  law. 
But  few  questions  arising  under  this  constitution  have  as  yet 
been  litigated  in  Illinois.  This  organic  law  became  operative 
on  the  first  day  of  April,  1848.  Some  tax  sales  were  made 
after  that  period,  upon  assessments  made  during  the  preced- 
ing fiscal  year,  and  the  question  arose  upon  a  mandamus  to 
compel  the  officer  to  make  a  deed  to  a  purchaser,  who  had 
failed  to  comply  with  the  foregoing  provisions,  whether  the 
constitution  embraced  such  a  case.  It  was  insisted  by  the 
counsel  for  the  tax  purchaser  that  the  constitution  did  not 
apply  to  tax  proceedings  in  fieri  at  the  time  it  went  into 
effect,  but  only  to  subsequent  assessments  and  sales.  On  the 
other  hand,  it  was  contended  that  the  constitution   related 
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only  to  sales  and  redemptions  under  the  rerenue  laws,  and 
that  its  words  and  spirit  required  the  notice  of  the  sale  to  be 
given  in  all  instances  where  a  sale  took  place  after  the  con- 
stitution went  into  operation,  whether  based  upon  a  prior  or 
subsequent  assessment;  that  the  purchaser  acquired  no  vested 
interest  in  the  tax  proceedings  until  his  purchase,  which  was 
after  the  constitution  became  operative ;  and  as  he  purchased 
with  full  notice  of  this  requirement,  he  was  bound  to  conform 
to  it ;  that  the  only  interest  which  he  could  possibly  have  in 
the  proceedings  anterior  to  the  sale  was  in  the  maintenance 
of  them  according  to  the  law  in  force  at  the  time  they  re- 
spectively took  place,  freed  from  the  legislative  power  of  repeal 
by  which  a  right  acquired  by  him,  at  a  sale  founded  on  those 
proceedings,  might  become  divested ;  that  the  doctrine  of 
relation  could  have  no  other  effect  than  to  shield  him  from 
legislative  spoliation,  and  protect  him  against  rights  acquired 
by  third  persons  in  the  land  purchased  intermediate  the  as- 
sessment and  sale.  The  mandamus  was  refused,  and  an 
appeal  taken,  but  never  prosecuted,  so  that  the  question  has 
not  yet  been  decided  by  the  highest  court  of  resort.  It  would 
seem,  however,  upon  principle,  the  literal  construction  of  the 
constitution  itself,  the  spirit  of  the  requirement  and  analogous 
cases,  that  notice  to  the  occupant  and  person  in  whose  name 
the  land  was  listed  for  taxation  should  have  been  given  by 
the  purchasers  at  all  sales  made  throughout  the  State,  after 
the  adoption  of  the  constitution,  although  founded  upon  as- 
sessments for  the  preceding  year.  The  question  assumes 
great  importance,  inasmuch  as  it  affects  most  of  the  sales  in 
Illinois  during  the  year  1848.  To  the  argument  already  ad- 
vanced it  may  be  added  that  the  same  objection  which  may  be 
urged  against  the  retrospective  operation  of  an  ordinary  law 
cannot  be  urged  against  a  similar  operation  of  a  constitution 
which  is  the  fundamental  and  supreme  law  of  the  land,  or- 
dained by  the  people  themselves,  who  acknowledge  no  superior 
in  a  legal  sense,  especially  as  the  provision  in  question  does 
not  interfere  with  the  vested  rights  of  any  individual. 

Nearest  Newspaper. — In  Weer  V.  Hahn  ^  the  question 

1  15  HI.  298. 
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came  up  as  to  the  meaning  of  the  expression  "  nearest  news- 
paper," as  used  in  the  constitution.  The  action  was  ejectment, 
in  which  the  defendant  claimed  under  a  tax  title  upon  a  sale 
made  in  1850  for  the  taxes  of  1849.  The  land  was  situated 
in  the  county  of  Macoupin ;  the  redemption  notice  was  pub- 
lished in  a  newspaper  called  the  "  Green  County  Banner,"  a 
paper  published  in  the  town  of  CaroUton,  the  county  seat  of 
an  adjoining  county ;  there  was  no  newspaper  then  published 
in  the  county  where  the  land  lay ;  it  was  proved  upon  the  trial 
that  at  'the  time  of  the  publication  of  the  several  redemption 
notices  newspapers  were  regularly  published  in  Hillsboro', 
Jersey ville,  Edwardsville,  and  Alton,  —  towns  situated  in  ad- 
joining counties,  each  of  which  was  nearer  to  the  boundary  line 
of  Macoupin  than  CaroUton.  Alton  was  seven  miles  nearer. 
The  court  held  the  notice  insufficient.  Chief  Justice  Treat, 
after  reciting  the  foregoing  section  of  the  constitution,  pro- 
ceeds to  say :  "  These  constitutional  provisions  are  clearly 
designed  for  the  benefit  of  the  owner  of  real  estate.  The  prin- 
ciple is  that  he  shall  not  be  divested  of  his  title  by  a  sale  for 
taxes  unless  he  has,  when  practicable,  personal  notice  of  the 
sale,  and  of  the  time  when  his  right  to  redeem  will  expire. 
To  secure  this  object  the  purchaser  is  required  to  serve  a 
written  notice  of  those  facts  on  every  person  in  possession  of 
the  land,  and  on  the  party  in  whose  name  it  was  listed  for 
taxation,  at  least  three  months  before  the  time  of  redemption 
will  expire.  If  the  latter  is  not  a  resident  of  the  county,  a 
similar  notice  must  be  published  in  a  newspaper  of  the  county ; 
and  if  there  is  no  newspaper  within  the  county,  the  notice 
must  be  published  in  the  nearest  newspaper  to  the  county. 
These  requirements,  being  intended  for  the  protection  of  the 
owner,  must  be  strictly  complied  with  in  order  to  divest  him 
of  his  title.  They  are  imperative,  and  cannot  be  disregarded. 
The  purchaser  is  not  entitled  to  a  deed  until  these  precedent 
conditions  are  strictly  performed ;  and  if  he  succeeds  in  ob- 
taining a  deed  without  such  performance,  the  title  of  the 
owner  will  not  thereby  be  defeated.  In  this  case  the  plaintiff, 
in  whose  name  the  land  was  assessed,  did  not  reside  in  the 
county,  and  no  newspaper  was  published  therein.    It  was  there^ 
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fore  incumbent  on  the  defendant  to  give  notice  in  the  '  nearest 
newspaper  published  in  this  State  to  the  county.'  The  ques- 
tion is,  Has  he  complied  with  this  requisition  ?  It  is  clear 
that  the  answer  must  be  in  the  negative.  The  notice  is  to  be 
published  in  the  nearest  newspaper  to  the  county.  That  is  a 
matter  of  fact  which  is  easily  ascertained.  A  newspaper  of 
an  adjoining  county  may  not  be  the  nearest  newspaper  to  the 
county  in  which  the  land  is  situated.  And  the  newspapers  of 
the  adjoining  counties  may  not  be  equally  near  to  the  county 
where  the  land  lies.  The  question  which  is  the  nearest  news- 
paper to  the  county  must  necessarily  be  determined  by  com- 
paring the  distances  between  the  places  of  publication  and  the 
county  line.  That  is  the  only  way  of  ascertaining  the  paper 
in  which  to  give  the  notice.  In  this  case  there  were  four 
newspapers  published  nearer  to  the  county  than  the  one  in 
which  the  notice  was  inserted.  The  notice  should  have  ap- 
peared in  the  Alton  paper,  its  office  of  publication  being  several 
miles  nearer  to  the  county  than  that  of  th?  CaroUton  paper. 
The  fact  that  the  latter  paper  had  a  respectable  circulation  in 
the  county  has  nothing  to  do  with  the  question.  The  owner 
has  the  right  to  insist  upon  a  strict  execution  of  this  require- 
ment of  the  constitution.  He  is  not  to  be  deprived  of  his 
estate  except  in  the  mode  pi-escribed.  The  affidavit  of  the 
defendant  was  only  prima  facie  evidence  that  the  notice  was 
published  in  the  nearest  newspaper.  It  was  competent  for 
the  plaintiff  to  prove  that  the  fact  was  otherwise.  And  when 
that  was  done,  the  sheriff's  deed  necessarily  fell  for  want  of  a 
foundation  upon  which  to  stand." 

§  690.  The  New  York  statute  provides  that  "  whenever  any 
land  sold  for  taxes  by  the  comptroller,  and  conveyed  as  herein 
before  provided,  shall  at  the  time  of  conveyance  be  in  the 
actual  occupancy  of  any  person,  the  grantee  to  whom  the 
same  shall  have  been  conveyed,  or  the  person  claiming  under 
him,  shall  serve  a  written  notice  on  the  person  occupying 
such  land,  stating  in  substance  the  sale  and  conveyance,  the 
person  to  whom  made,  and  the  amount  of  the  consideration 
money  mentioned  in  the  conveyance,  with  the  addition  of 
thirty-seven  and  a  half  per  cent  on  such  an  amount,  and  the 
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further  addition  of  the  sum  paid  for  the  comptroller's  deed ; 
and  stating  also  that  unless  such  consideration  money  and 
the  said  thirty-seven  and  a  half  per  cent,  together  with  the 
sum  paid  for  the  comptroller's  deed,  shall  be  paid  into  the 
treasury  for  the  benefit  of  such  grantee  within  six  months 
after  the  service  of  such  notice,  that  the  conveyance  of  the 
comptroller  will  become  absolute,  and  the  occupant,  and  all 
others  interested  in  the  land,  be  forever  barred  from  all  right 
or  title  thereto.  The  occupant,  or  any  other  person,  may,  at 
any  time  within  the  six  months  mentioned  in  such  notice, 
redeem  the  said  land  by  paying  into  the  treasury  such  con- 
sideration money,  with  the  addition  of  thirty-seven  and  a  half 
per  cent  thereon,  and  the  amount  that  shall  have  been  paid 
for  the  comptroller's  deed ;  and  every  such  redemption  shajl 
be  as  effectual  as  if  made  before  the  conveyance  of  the  land 
sold.  In  every  such  case  of  actual  occupancy  the  grantee,  or 
the  person  claiming  under  him,  in  order  to  complete  his  title 
to  the  land  conveyed,  shall  file  with  the  comptroller  the  affi- 
davit of  some  person  who  shall  be  certified  as  credible  by  the 
officer  before  whom  such  affidavit  shall  be  taken,  that  such 
notice  as  is  above  required  was  duly  served,  specifying  the 
mode  of  service.  If  the  compti-oUer  shall  be  satisfied  by  such 
affidavit  that  the  notice  has  been  duly  served,  and  if  tlie 
moneys  required  to  be  paid  for  the  redemption  of  such  land 
shall  not  have  been  paid  into  the  treasury,  he  shall  certify  the 
fact,  and  the  conveyance  before  made  by  him  shall  thereupon 
become  absolute  ;  and  the  occupant,  and  all  others  interested 
in  the  said  lands,  shall  be  forever  barred  of  all  right  and  title 
thereto."  This  statute  is  very  similar  to  the  provision  in  the 
constitution  of  Illinois,  hereinbefore  recited,  and  the  decisions 
in  the  one  State,  upon  the  construction  of  those  provisions, 
are  entitled  to  respect  as  authority  in  the  other.  Several 
cases  have  axisen  in  the  Superior  Courts  of  New  York,  upon 
the  construction  of  the  statute  of  that  State,  which  are  entitled 
to  great  consideration. 

§  691.  "Waiver  of  Notice.  —  One  in  possession  claiming  no 
title  cannot  waive  notice.    In  Jackson  d.  Watson  v.  Esty,* 

»  7  Wend.  (N.  Y.)  148. 
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which  was  an  action  of  ejectment,  the  lessors  of  the  plaintiff 
claimed  title  under  a  tax  sale  made  during  the  existence  of 
the  statute  above  quoted.  The  comptroller's  deed  bore  date 
April  22,  1823.  Upon  the  trial  of  the  cause  it  was  proved 
that  at  the  date  of  the  comptroller's  deed  the  premises  in 
question  were  in  the  actual  possession  and  occupancy  of  one  Car- 
penter, who  held  the  possession,  or  betterments,  by  a  convey- 
ance to  himself  and  one  Day,  but  he  made  no  claim  or  pretence 
of  title  to  the  land  itself.  It  further  appeared  that  in  June, 
1824,  the  defendant  succeeded  to  the  rights  of  Day  and  Car- 
penter by  purchase.  The  plaintiff  proved  that  Day,  in  1823, 
on  being  informed  of  the  purchase  at  the  tax  sale  by  the 
lessors  of  the  plaintiff,  said  that  he  had  no  title  to  the  land, 
and  expressed  a  wish  to  buy  of  them  ;  and  also  that  the  de- 
fendant proposed  to  purchase  the  premises  of  Watson,  but  the 
parties  could  not  agree  as  to  tlie  price.  This  evidence  was 
offered  by  the  plaintiff  as  equivalent  to  a  waiver  of  the  notice 
required  by  the  law,  and  which  had  not  been  given.  It  was 
objected  to,  but  received  by  the  judge,  who  charged  the  jury 
that  such  negotiations  amounted  to  a  waiver  of  the  notice,  if 
notice  was  necessary  to  a  mere  naked  possessor.  The  defen- 
dant excepted,  and  the  jury  found  a  verdict  for  the  plaintiff, 
which  the  defendant  moved  to  set  aside,  which  motion  was 
sustained  by  the  Supreme  Court.  Savage,  C.  J, :  "  It  is  a 
general  rule  that  the  party  who  sets  up  a  title  must  furnish 
the  evidence  necessary  to  support  it.  If  the  validity  of  a  deed 
depends  on  an  act  in  pais,  the  party  claiming  under  that  deed 
is  as  much  bound  to  prove  the  performance  of  the  act  as  he 
would  be  bound  to  prove  any  matter  of  record  on  which  its 
validity  might  depend.  It  forms  a  part  of  his  title ;  it  is  a 
link  in  the  chain  which  is  essential  to  its  continuity,  and 
which  it  is  incumbent  on  him  to  preserve.  Even  the  recitals 
in  the  deed  of  the  performance  of  the  acts  necessary  to  vali- 
date the  conveyance  are  not  sufficient ;  they  must  be  proved 
independent  of  the  deed.  Perhaps  a  deed  from  the  comp- 
troller is  an  exception  as  to  this  particular,  for  the  statute 
declares  that  such  conveyance  shall  be  conclusive  evidence 
that  the  sale  was  regular,  according  to  the  provisions  of  the 
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act ;  but  it  cannot  be  evidence  of  acts  which  were  to  be  •  done 
subsequently.  The  comptroller's  certificate  is  the  proper  evi- 
denciB,  and  perhaps  the  only  evidence,  that  the  lands  occupied 
at  the  time  of  conveyance  have  not  been  redeemed  within  six 
months  after  the  service  of  the  notice  which  the  purchaser 
must  give.  In  case  of  a  conveyance  by  the  comptroller  it 
has  been  decided  that  where  there  was  no  tax  due,  the  comp- 
troller's deed  was  void,  and  confers  no  title.  The  right  to 
sell  depends  upon  the  non-payment  of  the  tax  ;  the  purchaser 
takes,  therefore,  a  contingent  title,  and  where  the  land  is 
occupied,  it  depends  further  upon  a  condition  subsequent  to 
he  performed  by  the  purchaser.  To  complete  a  title  in  such 
a  case,  it  is  as  necessary  to  prove  the  service  of  notice  and  the 
omission  to  redeem,  as  it  is  to  prove  the  sale ;  and  where  the 
fact  of  occupancy  at  the  date  of  the  comptroller's  deed  is 
shown,  I  can  see  no  reason  why  it  is  not  as  necessary  to  pro- 
duce the  comptroller's  certificate  to  prove  a  failure  to  redeem, 
as  it  is  to  produce  the  comptroller's  deed  to  prove  the  sale 
made  by  him.  Eoth  are  necessary  links  in  the  chain  of  the 
purchaser's  title ;  and  both  these  facts,  like  all  other  facts, 
must  be  proved  by  the  best  evidence  of  which  the  nature  of 
the  case  admits.  The  question  then  arises,  whether  it  is 
necessary  that  the  occupation  must  -he  by  the  owner,  and 
whether  the  occupant  can,  by  his  acts,  dispense  with  the  no- 
tice required  by  the  statute.  The  object  of  the  legislature 
was  to  raise  a  revenue  with  the  least  possible  sacrifice  to  the 
citizen.  The  possessor  of  real  estate  is  bound  to  pay  the 
taxes,  and  when  not  possessed,  the  proceeding  must  neces- 
sarily be  against  the  property.  The  legislature  foresaw  that 
it  might  happen  that  the  property  might  not  be  occupied  when 
assessed,  and  yet  be  occupied  when  sold  for  taxes ;  and  that 
by  the  mistakes  which  might  be  made  by  the  returning  oSicers, 
property  might  be  returned  as  non-resident  when  in  truth  it 
was  occupied.  They  wisely  provided,  therefore,  that  the  pur^ 
chaser  should  ascertain  the  fact  at  his  peril,  and  give  notice 
when  necessary.  The  purchaser  must,  therefore,  do  every 
act  necessary  to  perfect  his  title ;  he  must  not  only  give  no- 
tice, but  he  must  make  proof  of  that  fact,  and  that  proof  is 

617 


§  692  NOTICE  TO  REDEEM. 

the  evidence  upon  which  the  comptroller  is  to  act  in  the  last 
instance.  Now,  I  deny  that  these  acts  can  be  waived  by  a 
person  having  no  interest  in  the  property,  even  if  they  could 
by  the  former  owner,  on  which  point  it  is  unnecessary  to  ex- 
press an  opinion.  But  if  the  offer  to  purchase  be  an  admis- 
sion of  title,  what  kind  of  title  does  it  admit  ?  Clearly,  none 
other  than  the  party  had.  The  lessor  has  an  inchoate  title, 
which  might  be  transferred  by  him  just  as  it  had  been  trans- 
ferred to  him  from  the  original  purchasers  at  the  comptroller's 
sale ;  and  if  the  defendant  had  purchased  the  title  of  the  les- 
sors of  the  plaintiff,  his  title  would  not  have  be,en  perfect. 
Trace  it  ever  so  far,  and  through  ever  so  many  hands,  who- 
ever sets  up  this  title  must  show  that  he  has  complied  with 
the  requirements  of  the  statute,  unless,  indeed,  the  former 
owner  were  to  purchase,  and  then  such  purchase  might  quiet 
the  title,  because  there  would  be  no  one  to  disturb  it.  It  is  a 
cardinal  principle  that  a  man  shall  not  be  divested  of  his 
interest  in  his  property  but  by  his  own  acts  or  the  operation 
of  law ;  and  where  proceedings  are  instituted  to  change  the 
title  to  real  estate  by  operation  of  law,  the  requirements  of 
the  law  under  which  the  proceedings  are  had  niust  be  strictly 
pursued.  I  am  accordingly  of  opinion  that  the  offer  by  the 
defendant  to  purchase  the  lessor's  title  proved  nothing,  and 
that  the  plaintiff's  title  is  imperfect,  and  will  be,  until  he 
gives  notice,  and  procures  the  comptroller's  certificate  ac- 
cording to  the  statute." 

■  §  692.  If  any  part  of  a  tract  claimed  under  a  tax  deed 
was  occupied,  and  notice  was  not  given,  the  title  fails  as  to 
the  whole  land.  The  condition  is  entire,  and  incapable  of 
severance. 

The  next  case  in  chronological  order,  which  arose  in  New 
York,  was  that  of  Comstock  v.  Beardsley,^  in  which  the  de^ 
fendant  claimed  under  a  deed  from  the  comptroller,  bearing 
date  June  27, 1828,  in  pursuance  of  a  sale  for  taxes.*  In  an- 
swer to  which  the  plaintiffs  proved  that  one  Bean  occupied 
the  premises  in  question  from  1824  to  1880 ;  that  from  forty 
to  seventy  acres  of  the  tract  were  cleared  and  cultivated ;  that 

1  15  Wend.  (N.  T.)  348. 
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Bean  had  a  dwelling-house  on  the  premises,  in  which  he 
resided,  except  during  the  summer  of  1828,  when  he  was 
from  home,  working  out  as  a  laborer,  but  during  his  absence 
his  wife  occupied  the  house  and  the  garden  adjoining.  The 
residue  of  the  lot  was  occupied  by  two  individuals,  under  a 
lease  from  Bean,  at  thirty  dollars  per  annum,  who  cultivated 
the  improved  part  of  the  lot,  and  made  potash  on  the  unim- 
proved part.  No  evidence  was  offered  of  any  notice  to  redeem 
given  to  the  occupants  of  the  land.  The  judge  thereupon  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiffs  for  so  much 
of  the  land  as  was  actually  improved  at  the  date  of  the  comp- 
ttroller's  deed,  but  for  no  more.  The  jury  found  accordingly. 
The  plaintiffs,  having  excepted  to  the  charge,  moved  for  a  new 
trial,  which  was  granted  by  the  Supreme  Court.  Nelson,  J. : 
"The  material  question  in  this  case  is,  whether  the  whole  of 
the  premises  in  question  were  actually  in  the  possession  and 
occupancy  of  Bean  or  any  other  person  at  the  date  of  the 
deed  from  the  comptroller.  K  they  were,  then  the  title  under 
that  conveyance  is  defective  for  want  of  proper  notice  to  re- 
deem.i  An  occupancy  that  would  constitute  a  good  adverse 
possession  of  the  entire  lot,  and  which  might  ripen  into  a  title 
in  twenty  years,  was  not  within  the  contemplation  of  the 
statute.  It  was  not  intended  to  regard  the  title  of  the  land 
thus  sold,  but  the  object  was  to  afford  to  any  person  who 
might  happen  to  be  an  occupant  at  the  date  of  the  deed  an 
opportunity  to  redeem,  presuming  that  he  was  either  owner 
or  in  some  way  legally  interested  in  the  land.  The  act  for 
the  assessment  and  collection  of  taxes  ^  subjects  the  occupant 
to  assessment  and  taxation  for  real  estate,  and  it  is  only  when 
lands  are  unoccupied  that  they  can  be  returned  as  non-resident 
lands.  This  act  and  that  of  1819  are  in  pari  materia,  and  the 
term '  occupant '  used  to  convey  the  same  idea  in  both  of  them. 
Though  there  was  no  person  in  occupation  at  the  time  the 
assessment  was  made,  and  therefore  the  land  must  be  returned 
as  non-resident,  yet,  if  an  occupant  is  found  there  at  the  date 
of  the  deed,  he  must  be  called  upon  for  the  tax,  together  with 

1  Jackson  d.  Watson  v.  Esty,  7  Wend.  (N.  T.)  148. 
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interest  and  expenses  that  have  accrued,  before  he  can  be  dis- 
possessed ;  and  the  occupancy  and  possession  in  the  latter  is 
just  such  an  one  as  is  contemplated  by  the  act  in  the  former 
instance.  Now,  it  appears  that  Bean  had  occupied  the  lot  for 
six  years,  from  1824  to  1830,  except  during  the  summer  of 
1828,  when  he  was  temporarily  absent  as  a  laborer,  leaving 
his  family  on  the  premises,  and  renting  the  farm  for  the  sea- 
son to  other  persons.  Upon  these  facts,  would  the  assessors 
have  been  justified  in  returning  the  land  as  non-resident  land  ? 
I  think  not.  Eean  himself,  and  by  his  tenants,  was  in  the 
actual  occupation  and  possession  of  the  whole  lot,  and  he 
clearly  was  taxable  under  the  act  of  1823.  There  existed  no 
difficulty  in  giving  the  proper  notice  under  the  statute.  Every 
necessary  fact  for  this  purpose  could  have  been  ascertained 
upon  the  premises." 

§  693.  "  The  judge,  I  think,  also  erred  in  the  distinction 
taken  between  the  improved  and  unimproved  parts  of  the 
lot,  holding  that  notice  was  necessary  before  the  title  of 
the  purchaser  became  perfect  as  to  the  former,  but  not  as 
to  the  latter.  I  have  already  expressed  the  opinion  that 
there  was  an  occupation  and  possession  of  the  entire  lot, 
within  the  spirit  and  meaning  of  the  statute,  which  is  one 
answer  to  this  distinction.  But  the  act  of  1819,  incorporated 
into  the  act  of  1823,  provides  that  in  case  of  every  sale  and 
conveyance  for  taxes,  by  the  comptroller,  of  lands  which  at 
the  time  of  the  conveyance  are  in  the  actual  possession  and 
occupancy  of  any  person,  a  written  notice  shall  be  served  on 
him,  or  left  at  his  dwelling-house,  stating  in  substance  the 
sale  and  conveyance,  to  whom  made,  and  the  amount  of  con- 
sideration, after  adding  37 J-  per  cent;  and  that  unless  tha 
same  shall  be  paid  into  the  treasury,  for  the  benefit  of  the 
purchaser,  within  six  months,  the  deed  to  him  will  be  abso- 
lute, and  the  occupant,  and  all  others  interested  in  the  land, 
will  be  forever  barred  from  all  right  and  title  to  the  same. 
The  act  then  provides  that  the  receipt  of  the  treasurer, 
countersigned  by  the  comptroller,  stating  the  payment,  and 
for  what  land  it  was  intended  to  redeem,  shall  as  effectually, 
redeem  it,  notwithstanding  the  sale  and  conveyance,  as  if  paid 
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within  two  years  after  the  sale.  Now,  in  this  case  the  whole 
lot  was  sold  for  taxes  in  arrear,  in  one  parcel ;  and  it  seems 
to  me  clear,  upon  the  above  section,  that  if  part  was  actually 
occupied  at  the  date,  of  the  deed,  even  if  the  residue  is  to  be 
deemed  vacant  land,  the  occupant  is  entitled  to  redeem  the 
whole ;  and  if  so,  is  entitled  to  notice  for  that  purpose.  The 
deed  does  not  become  absolute  in  respect  to  any  part  till  such 
notice  and  default  of  payment ;  for  in  case  of  every  sale  and 
conveyance  of  land  in  the  actual  possession  and  occupation 
of  any  person,  notice  shall  be  served,  stating,  among  other 
things,  the  amount  of  consideration,  the  thirty-seven  and  a 
half  per  cent,  and  cost  of  deed ;  and  the  whole  amount  must 
be  paid,  and  when  paid,  the  whole  purchase  is  redeemed,  and 
the  title  of  the  purchaser  divested.  The  occupant  cannot 
redeem  without  paying  the  whole  purchase-money,  together 
with  interest  and  expenses,  though  in  possession  of  part  only. 
He  would  have  a  remedy  over  against  the  owner  of  the  resi- 
due. I  cannot  perceive  how  the  purchaser  can  escape  giving 
the  notice,  by  consenting  to  take  the  anoccupied  part,  since 
it  is  not  distinguished  from  that  occupied  by  the  statute,  when 
both  are  included  in  one  bid.  If  there  is  an  occupant  of  part 
only,  he  is  entitled  to  notice  before  his  possession  can  be  dis- 
turbed. Each  notice  calls  for  the  whole  purchase-money.  On 
failure  to  comply  with  its  requirements  the  whole  title  be- 
comes absolute;  on  compliance,  the  whole  is  defeated.  As 
the  purchaser  may  compel  the  occupant  of  part,  upon  notice, 
to  redeem  the  whole  lot  or  forfeit  his  share  of  it,  it  should  not 
be  left  optional  with  him  either  to  give  such  notice,  or  com- 
pound with  the  occupant  and  take  the  residue  of  the  bid 
Avithout  notice." 

§  694.  In  Bush  v.  Davison  ^  the  plaintiff  claimed  to  recover 
thirty  acres  of  land,  under  a  deed  executed  by  the  comptroller 
of  the  State,  conveying  ninety-five  acres  of  land  as  sold  for 
taxes,  of  which  the  thirty  acres  constituted  a  part.  The  tax 
deed  bore  date  Dec.  30, 1838.  On  the  day  of  the  date  of  that 
deed  one  Phillips  was  in  possession  of  a  dwelling-house 
erected  on  the  premises  in  question,  as  a  tenant  at  sufferance 

1  16  Wend.  (N.  Y.)  550. 
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to  the  defendant,  and  continued  in  possession  until  Jan.  13, 
1834,  when  he  removed  from  the  premises.  A  question  was 
made,  upon  the  trial,  whether  the  possession  of  Phillips  did 
not  constructively  embrace  fifty  acres  of  unimproved  land 
surrounding  the  house,  as  well  as  the  house  itself,  he  having 
originally  entered  as  the  owner  of  the  fifty  acres,  which  he 
conveyed  by  deed  to  the  defendant  on  Dec.  13,  1833.  The 
judge  charged  the  jury  that  if  they  should  find  that  Phillips 
was  in  possession  of  the  fifty  acres  at  the  date  of  the  comp- 
troller's deed,  exercising  such  acts  of  ownership  as  its  situa- 
tion in  its  imimproved  state  was  capable  of,  then  the  plaintiff, 
having  failed  to  prove  the  notice  required  by  the  statute  to  be 
given  by  purchasers  to  occupants  of  land  sold  for  taxes,  was 
not  entitled  to  recover ;  but  if  they  should  find  that  his  pos- 
session was  limited  to  the  dwelling-house,  then  it  would  be 
their  duty  to  find  a  verdict  for  the  plaintiff  for  the  whole  of 
the  premises  claimed,  except  the  dwelling-house,  as  to  which 
they  must  find  for  the  defendant.  The  jury  found  a  verdict 
for  the  whole  of  the  premises,  except  the  dwelling-house. 
The  defendant  moved  for  a  new  trial,  which  was  granted  by 
the  Supreme  Court.  The  opinion  of  the  court  was  delivered  by 
Cowen,  J. :  "If  the  question  of  constructive  possession  was 
material,  there  can  he  no  doubt  that  on  the  evidence  given, 
the  judge  properly  left  the  question  to  the  jury,  whose  finding 
must  be  received  as  conclusive.  The  plaintiff  claims  to  have 
made  title  by  operation  of  the  statute  ;  and  the  only  question 
of  any  difficulty  is,  whether,  within  that  statute,  notice  be 
necessary  to  the  actual  occupant  of  any  part  of  an  entire  tract 
sold  to  pay  non-resident  taxes,  before  the  comptroller's  deed 
shall  become  absolute  in  respect  to  any  other  part,  even 
though  it  be  at  the  time  vacant ;  the  several  provisions  of  the 
statute  under  which  the  plaintiff  claims  are  :  [Here  the  judge 
recites  the  statute  as  given  ante,  §  690,  and  proceeds.]  Look- 
ing at  the  statute,  no  doubt  can  arise  that  the  judge  correctly 
restrained  the  recovery  to  the  vacant  and  unoccupied  land. 
Phillips  being  found  in  possession  of  the  house  at  the  time, 
the  comptroller's  deed  would  be  inoperative  as  to  that,  ac- 
cording to  the  common  understanding  of  the  act,  until  notice 
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of  the  purchase  and  default  to  pay  the  taxes ;  and  such  default 
proved  and  certified  at  the  comptroller's  office.  This  was 
held  in  Jackson  v.  Esty,  on  a  consideration  of  the  various 
provisions  now  consolidated  in  the  revised  statutes.  A  com- 
pliance with  all  the  terms  prescribed  to  the  purchaser,  after 
the  date  of  his  deed,  was  by  that  case  made  necessary,  with- 
out any  qualification  arising  from  the  character  of  the  occu- 
pancy. In  that  case  there  was  no  claim  or  color  of  title,  and 
an  actual  waiver  by  the  tenant  of  notice  was  proved.  No 
disclaimer  which  he  can  make,  according  to  that  case,  can  be 
received  as  of  force  to  maintain  an  ejectment,  even  against 
himself.  The  deed,  though  issued  from  the  comptroller's 
office  with  every  apparent  solemnity,  carrying  a  title  on  its 
face,  and  made  by  §  82  of  1  R.  S.,  pp.  399,  400,  2d  ed., 
conclusive  evidence  that  the  sale  was  regular,  according  to 
the  prOTisions  of  the  law,  is  yet  standing  alone,  a  mere  nullity 
in  respect  to  the  occupant.  I  collect  all  this  from  the  lan- 
guage of  the  late  Chief  Justice,  at  page  150  of  Jackson  v. 
Esty ;  and  indeed  no  other  view  of  the  conveyance  would 
warrant  the  decision  in  that  case.  The  defendant  was  a  mere 
squatter,  claiming  no  title,  and  offering  to  purchase  of  the 
lessors  of  the  plaintiff,  —  a  set  of  facts,  which  per  se,  and 
even  without  such  a  deed,  would  have  entitled  them  to  re- 
cover. According  to  my  remembrance,  on  that  cause  going 
down  for  trial  again,  it  was  so  contended,  and  the  lessors 
tried  to  keep  the  comptroller's  deed  out  of  view,  and  recover 
on  Esty's  admission  alone.  But  to  prevent  an  ingenious 
evasion  of  the  decision  at  bar  by  the  plaintiff  stopping  after 
the  admission  and  disclaimer  had  been  shown,  1  allowed  the 
defendant  himself  to  prove  the  deed,  and  then  directed  the 
jury  to  find  against  his  admission.  The  late  Chief  Justice 
says,  at  the  page  cited,  that  Such  a  deed  carries  a  contingent 
title,  depending  on  the  notice,  etc.,  as  a  condition  subsequent ; 
and  so  indeed  it  does,  when  the  condition  is  looked  to  in  its 
chronological  order ;  but  for  the  purpose  of  giving  effect  to 
the  deed,  I  think  he  would  have  added  that  it  was  a  condition 
precedent  to  all  intents  and  purposes,  and  that  without  show- 
ing affirmatively  the  literal  performance  of  it  the  deed  still 
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remained  mere  waste-paper,  of  no  more  effect  than  the  sale 
under  a  mortgage  power  without  advertisement,  or  the  sale  for 
United  States  taxes  in  Jackson  d.  Cook  v.  Shepard,^  to  which 
the  Chief  Justice  referred.  We  want  no  case  beyond  that  to 
show  the  great  strictness  with  which  the  forms,  under  which 
a  title  is  to  be  divested  by  a  sale  for  taxes,  must  be  pursued. 
The  difficulty  with  us  circuit  judges,  who  were  called  upon  in 
the  first  instance  to  act  upon  the  statute,  lay  in  the  novel  form 
under  which  the  condition  came  to  us.  A  deed  from  the 
State,  authorized  by  statute,  and  made  conclusive  of  its  own 
regularity,  purporting  to  transmute  the  title,  and  actually 
delivered  out  to  the  purchaser,  is  yet  made  a  mere  escrow,  to 
be  available  on  the  performance  of  a  precedent  condition. 
Looking  at  the  ordinary  legal  effect  of  such  a  deed,  under 
the  statutory  provisions,  we  should  say  it  carried  the  title, 
which  would  be  defeasible  by  the  actual  occupant  paying 
the  tax,  after  notice  to  him,  or  some  other  person  paying  for 
him ;  and  that  the  right  to  redeem  in  that  way  (for  the  word 
'  redeem '  is  used  in  the  statute)  would  be  limited  to  the 
actual  occupancy,  and  was  intended  for  the  benefit  of  ihe 
owner.  Jackson  v.  Esty  had  particular  reference  to  the  rights 
of  the  owner,  and  would  not  allow  the  actual  occupant  to 
waive  the  notice  to  his  prejudice.  Next  came  the  question 
on  the  meaning  of  the  words  '  actual  occupancy,'  for  it  was 
only  when  the  lands  sold  were  in  that  state  that  notice  was 
necessary.  In  Comstock  v.  Beardsley,  which  was  ejectment 
by  the  original  owner  for  land  in  Clinton  County,  the  defence 
rested  on  the  comptroller's  deed  of  the  premises,  which  were 
partly  in  the  actual  occupancy  of  another,  who  claimed  title 
to  the  whole.  No  notice  had  been  given,  and  on  the  ti-ial  I 
restricted  the  defence  to  the  part  actually  occupied.  That 
was  some  years  ago.  A  new  iJrial  was  granted.  This  court 
declared  the  deed  void  for  the  whole.  The  present  Chief 
Justice  delivered  the  opinion  of  the  court.  The  result  was 
that  the  statute,  according  to  its  true  construction,  operated 
to  protect  the  possessor,  to  the  extent  not  only  of  the  actual 
occupancy,  but  the  occupant's  claim  of  right ;  and  he  added, 

»  7  Cow.  (N.  Y.)  88. 
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that  whenever  any  portion  of  the  premises  was  actually  used 
and  improved,  even  though  there  was  no  claim  beyond,  the 
ieed  would  not  be  effectual  for  any  part  of  the  land.  On  the 
cause  coming  down  again  at  the  last  June  circuit,  an  offer  was 
made,  as  on  the  former  trial,  to  limit  the  actual  occupancy  to 
one  fourth  of  the  premises  in  question,  and  to  prove  the  addi- 
tional fact  that  the  occupant  never  claimed  anything  beyond. 
That  I  overruled,  and  stopped  the  cause,  on  the  distinct  ex- 
pression of  the  Chief  Justice,  obiter  perhaps,  but  still  a  very 
explicit  opinion,  bearing  the  marks  of  reflection.  I  must  be 
understood  to  speak  from  recollection,  not  now  having  notes 
of -the  opinion  before  me.  And  I  do  not  stop  to  procure  and 
examine  the  opinion,  because,  on  reflection,  I  am  satisfied  that 
the  Chief  Justice  did  not,  in  either  branch  of  it,  go  beyoad 
what  was  warranted  by  the  case  of  Jackson  v.  Esty,  the  prin- 
ciple of  which  I  had  overlooked.  The  statute  from  which  I 
have  read  all  the  provisions  connected  with  that  case  declares 
that  whenever  any  land  sold  for  taxes  shall  be  in  the  actual 
occupancy  of  any  person,  the  grantee  shall  give  notice,  etc., 
containing  particular  directions  in  respect  to  what  must  be 
done,  and  that  in  default  of  payment  the  conveyance  of  the 
comptroller  will  become  absolute.  Then  the  occupant  or  any 
other  person  may  redeem  the  land  conveyed.  Then,  to  com- 
plete his  title,  the  grantee  must  prove  to  the  comptroller  the 
service  of  the  notice,  who  is  to  certify  the  non-payment  of 
the  tax,  and  his  conveyance  thereupon  becomes  absolute. 
The  condition  is  an  entire  thing;  so  is  the  conveyance  and 
the  title.  So  the  tax,  the  land,  and  the  right  to  redeem. 
The  condition  imposed  by  the  statute  has  arisen,  if  a  single 
foot  of  land  was  actually  occupied.  The  words  are, '  if  any 
land  sold,'  etc.  What  kind  of  condition  ?  A  condition  prece- 
dent, which  must  be  performed  before  the  deed  can  operate  to 
pass  the  title  of  the  owner ;  or,  in  the  language  of  the  statute, 
before  the  grantee  can  'complete  his  title  to  the  land  con- 
veyed.' The  deed  is  to  be  taken  as  if  the  statute  were  recited 
in  it.  That  the  condition  is  precedent  will  be  more  plainly 
apparent  upon  a  further  consideration  of  Jackson  v.  Esty.  If  it 
were  subsequent,  then  in  common  effect  ejectment  would  lie 
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■without  notice,  and  a  recovery  of  all  the  land  might  be  had 
subject  to  the  right  of  redemption  by  the  occupant  or  owner, 
until  he  should  yet  be  foreclosed  by  a  notice,  with  proof  and 
the  comptroller's  certificate.  The  statute  was  open  to  such  a 
construction.  That  would  have  been  treating  the  owner  as  a 
kind  of  mortgagor,  holding  an  equity  of  redemption,  the  legal 
estate  being  in  another.  But  both  Jackson  v.  Esty  and  Corn- 
stock  V.  Beardsley  denied  that  there  was  any  legal  title  in  the 
purchaser  upon  which  he  could  recover,  until  he  had  served 
the  notice,  and  the  owner  was  in  default ;  nor,  as  far  as  I 
know  or  have  heard,  has  any  action  been  thought  of,  for 
occupied  land,  short  of  this.  The  occupant  has  more  than  an 
equity ;  he  has  the  legal  right.  According  to  Jackson  ■».  Esty, 
the  case  is  nearer  that  of  mortgagor  and  mortgagee  as  it 
stands,  since  the  revised  statutes.  All  the  legal  estate  of  the 
latter  is  taken  away,  and  his  mortgage  changed  to  a  mere 
equitable  lien,  which  cannot  in  general  become  a  legal  esfete 
for  any  purpose,  until  actual  foreclosure.  In  Jackson  v.  Esty 
the  late  Chief  Justice  remarked:  'I  can  see  no  reason  why  it 
is  not  as  necessary  to  produce  the  comptroller's  certificate  to 
prove  a  failure  to  redeem,  as  it  is  to  produce  the  comptroller's 
deed  to  prove  the  sale  made  by  him.'  The  notice,  the  default, 
the  proof  and  certificate  of  the  comptroller,  being  a  prece- 
dent condition  imposed,  as  we  have  seen,  whenever  there  is 
occupied  land  covered  by  the  deed,  it  is  then  impossible  to 
divide  or  apportion  that  condition,  and  say  it  is  dispensed 
with  in  respect  to  the  unseated  lands,  and  the  deed  shall 
therefore  avail  as  to  them,  though  void  as  to  the  seated  part. 
In  the  same  way,  where  there  are  various  occupants  in  sever- 
alty, the  condition  cannot  be  performed  by  piecemeal,  being 
fulfilled  as  to  A.,  though  not  as  to  B.,  and  so  on  through  the 
alphabet.  If  otherwise,  the  conveyance,  which  is  also  an 
entire  thing,  might  be  bEOught  into  existence  by  parts  in  the 
same  way.  It  is  said  in  Co.  Litt.  215  a,  that  a  condition  is 
an  entire  thing,  and  cannot  be  divided.  He  instances  the 
case  of  a  condition  subsequent ;  but  I  can  find  in  the  books 
no  attempt  to  apportion  a  legal  title,  upon  the  ground  that 
only  some  part  of  the  condition  precedent,  on  which  it  was 
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to  arise,  had  been  performed.  In  the  case  at  bar,  Phillips 
was  in  possession  of  a  small  part  of  the  land  sold  for  taxes ; 
and  no  notice  having  been  given,  we  are  of  opinion  that  on 
the  true  construction  of  the  statute  the  deed  was  inoperative 
as  to  every  part  of  the  tract  included  in  it.  On  that  grouud 
there  must  be  a  new  trial." 

§  695.  A  cultivation  of  a  portion  of  the  land  is  an  occupancy, 
though  the  claimant  resides  elsewhere.  In  Leland  v.  Ben- 
nett^ the  plaintiff  claimed  under  a  tax  deed  dated  May  13, 
1832.  For  the  purpose  of  defeating  this  title,  the  defendant 
proved  that  at  the  time  of  the  comptroller's  conveyance  the 
defendant,  although  residing  some  distance  from  the  premises 
in  question,  held  a  paper  title  to  the  whole,  and  actually  culti- 
vated nearly  an  acre,  in  the  northwest  corner  of  the  tract.  It 
also  appeared  that  the  defendant  had  chopped  over,  and  used 
for  pasture,  about  three  acres,  that  he  had  sold  some  timber 
off  the  lot,  and  his  agent  had  made  sugar  from  the  trees 
growing  thereon.  The  judge  charged  the  jury  that  if  any ' 
part  of  the  lot  was  occupied  by  the  defendant,  or  any  other 
person,  at  the  date  of  the  comptroller's  deed,  the  defendant 
was  entitled  to  a  verdict,  inasmuch  as  the  plaintiff  had  failed 
to  show  that  the  notice  required  by  the  statute  had  been  given 
to  such  occupant.  The  jiiry  rendered  a  verdict  for  the  de- 
fendant, which  the  plaintiff  moved  to  set  aside,  but  the  motion 
was  overruled.  Cowen,  J. :  "  The  cases  relied  on  by  the 
counsel  for  the  defendant  are  decisive  against  the  plaintiff's 
claim  to  recover  by  virtue  of  the  comptroller's  deed.^  The 
privilege  of  a  part  claimant  to  redeem  a  part,  if  he  choose, 
supposed  to  have  been  overlooked  in  those  cases,  does  not 
vary  the  principle  upon  which  they  proceeded." 

§  696.  Occupation  of  a  portion  of  the  land  by  accident  does 
not  necessitate  notice,  as  where  the  fences  are  off  the  line  so 
that  an  adjoining  owner  accidentally  encroaches  on  the  land 
in  question. 

The  case  of  Smith  v.  Sanger  ^  was  an  action  of  trespass 

1  5  Hill  (N.  T.),  286. 

2  Comstock  V.  Beardsley,  15  Wend.  (N.  T.)  348 ;  Bush  v.  Davison,  16 
id.  550.  «  3  Barb.  (N.  Y.)  360;  s.  c.  4  N.  T.  577. 
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quare  claumm  f regit.  The  plaintiff  claimed  under  a  tax  sale 
and  deed.  The  defendant  insisted  that  the  land  was  occupied 
at  the  date  of  the  comptroller's  deed,  and  that  as  no  notice  to 
redeem  was  given  the  occupant,  the  tax  deed  was  void ;  and  so 
the  Circuit  Court  ruled,  and  its  decision  was  affirmed  in  the 
Supreme  Court,  but  the  Court  of  Appeals  reversed  the  judg- 
ment. The  facts  upon  which  the  objection  was  founded, 
appear  in  the  opinion  of  the  court.  Bronson,  C.  J. :  "  The  lot 
in  question  contains  two  hundred  and  fifty  acres  of  land,  and 
the  question  is,  whether  the  land  was  'in  the  actual  occu- 
pancy of  any  person '  on  the  first  day  of  August,  1845,  the 
date  of  the  comptroller's  deed  to  the  plaintiff.  Lot  number 
84,  in  Duer's  patent,, is  bounded  on  the  west  by  lot  number 
67,  and  those  two  lots  are  bounded  in  part  on  the  south  by  lot 
number  4  of  the  gore.  There  was  a  brush  fence  on  and  near 
the  south  line  of  lots  84  and  57,  but  the  fence  was  crooked, 
and  near  the  southwest  corner  of  84  included  a  small  strip 
•  or  nook  of  land  containing  about  two  and  a  half  square  rods, 
in  a  meadow,  upon  lot  4 ;  when  or  by  whom  the  fence  was 
made  did  not  appear.  On  the  second  day  of  July,  1845, 
nearly  a  month  before  the  date  of  the  comptroller's  deed,  one 
Baker  took  possession  of  lot  4  of  the  gore,  under  a  contract  to 
purchase  the  same  from  the  plaintiff ;  and  Baker,  that  season, 
mowed  the  meadow  on  lot  4,  including  the  nook,  which,  on 
subsequent  survey,  was  found  to  be  a  part  of  lot  84.  Baker 
did  not  know  at  the  time  that  the  fence  to  which  he  mowed 
enclosed  any  part  of  lot  84.  Vaughan,  who,  prior  to  July, 
1845,  held  a  contract  for  the  purchase  of  lot  4  of  the  gore, 
never  claimed  to  occupy  or  be  in  possession  of  any  part  of  lot 
84 ;  nor  was  there  any  proof  that  those  who  had  occupied 
number  4  ever  claimed  any  part  of  lot  84,  or  that  they  knew 
or  supposed  that  any  part  of  that  lot  was  included  by  the 
brush  fence  in  the  gore-lot  meadow,  until  Baker  discovered 
the  fact  some  time  after  he  took  possession.  The  fact  seems 
to  be  that  the  one  who  made  the  brush  fence  intended  it 
should  be  on  the  line  between  the  lots.  But  as  the  land  was 
worth  only  three  dollars  per  acre,  and  the  fence  was  of  a 
cheap  and  temporary  nature,  no  great  pains  were  taken  to 
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make  it  straight;  and  the  strip  in  question,  amounting  to 
only  one  sixteen-thousandth  part  of  the  lot,  and  not  of  the 
value  of  five  cents,  was  included  in  lot  4  by  mistake.  I  have 
no  doubt  that  the  jury  would  have  so  found  the  fact  if  the 
question  had  been  left  to  their  decision.  But  the  judge  re- 
fused to  submit  the  question  of  occupancy  to  the  jury,  and 
nonsuited  the  plaintiff.  In  all  of  the  cases  where  it  has  been 
held  that  notice  was  necessary,  there  was  a  substantial  occu- 
pancy of  some  part  of  the  lot  or  parcel  of  land  which  had  been 
sold  by  the  comptroller,  with  an  intention  to  enjoy  the  prop- 
erty, either  by  right  or  by  wrong ;  while  here  the  enjoyment 
seems  to  have  been  merely  accidental,  and  without  an  inten- 
tion to  occupy  any  part  of  lot  84.  I  think  there  was  no  occu- 
pancy of  the  lot  within  the  meaning  of  the  statute.  But  if 
that  was  matter  of  doubt  upon  the  evidence,  the  question 
should  have  gone  to  the  jury.  The  judgment  should  therefore 
be  reversed,  and  a  new  trial  granted." 

§  697.  Time  of  Publication  held  Mandatory.  —  Where  the 
law  (1  R.  S.  409,  §  76)  required  the  comptroller,  at  least  six 
months  before  the  expiration  of  two  years  all(!>wed  for  redemp- 
tion, to  publish  at  least  once  a  week  for  six  weeks  successively 
in  all  the  public  newspapers  pi'inted  in  the  State  a  notice 
that  unless  the  lands  should  be  redeemed  by  a  certain  day 
they  would  be  conveyed  to  the  purchaser,  it  was  held  that  the 
omission  to  publish  in  one  or  more  newspapers  made  convey- 
ance void.^  Such  publication  must  be  fully  completed  before 
the  commencement  of  the  last  six  months  of  the  two  years 
succeeding  the  sale,  and  an  omission  in  this  respect  will  in- 
validate the  purchaser's  title.^  The  law  of  New  York  and 
Illinois  relative  to  redemption  notices  has  been  stated,  but  a 
case  relative  to  the  mode  of  computing  time  in  this  class  of 
cases  may  be  stated  in  this  connection.  The  statute  of  New 
York  made  it  the  duty  of  the  city  authorities  to  give  at  least 
six  months'  notice  to  redeem  from  tax  sales  before  the  expi- 

1  Banner  v.  Eastman,  50  Barb.  (N.  Y.)  639. 

2  Doughty  V.  Hope,  3  Den.  (N.  Y.)  594,  600;  s.  c.  1  N.  Y.  79;  West- 
brook  ».  Willey,  47  N.  Y,  457;  see  also  People  v.  New  York,  10  Wend. 
(N.  Y.)  393. 
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ration  of  two  years  after  such  sale  by  publication  in  a  news- 
paper, at  least  once  in  each  week,  for  four  weeks  successively. 
In  the  People  v.  New  York  ^  the  notice  to  the  owner  was  valid 
if  lunar  months  were  intended  by  the  statute;  otherwise  it 
was  void.  The  court  held  that  solar  months  were  designed. 
By  the  court :  "  Does  the  word  '  months,'  in  the  statute,  mean 
lunar  or  calendar  time?  The  general  rule  which  must  be 
applied  to  this  case  is,  that  unless  there  is  something  in  the 
statute  indicating  that  the  legislature  intended  calendar  time, 
this  term  must  be  construed  to  be  a  lunar  month.  I  am  of 
opinion  there  is  enough  in  the  statute  authorizing  such  a  con- 
clusion. It  allows  the  owner  two  years  from  the  time  of  the 
sale  within  which  he  may  redeem,  and  requires  the  corpora- 
tion to  give  public  notice,  at  least  six  months  before  the  ex-  ■ 
piration  of  that  period,  for  four  weeks.  'Now,  as  calendar 
time  is  used  by  tlie  legislature  in  fixing  the  period  for  redemp- 
tion, it  is  a  just  and  reasonable  inference  that  they  intended 
to  use  it  in  fixing  upon  the  division  or  period  of  time  specify- 
ing the  notice  to  be  given  the  owner  to  redeem.  As  the  one 
period,  in  express  terms,  is  calendar  time,  and  the  six  months 
immediately  succeed  it,  and  were  intended  to  include  part  of 
it,  it  should  be  construed  to  mean  the  same,  otherwise  we 
must  believe  the  legislature  intended  to  fix  different  periods 
by  different  calculations  of  time,  in  the  same  breath,  and 
on  the  same  subject-matter,  and  without  any  conceivable 
purpose." 

§  698.  Time  of  Publication  held  Directory.  —  But  in  Wright 
V.  Sperry  ^  it  was  held,  C.  J.  Dixon  dissenting,  that  a  tax  deed 
made  in  1861  upon  a  sale  in  1857  was  not  invalid  because 
publication  of  the  notice  to  redeem  was  not  completed  (as 
prescribed  by  statute)  six  months  before  the  time  for  redemp- 
tion expired,  the  statutes  requiring  such  notipe  being  held 
merely  directory.^ 

§  699.  The  Conclusions  from  the  New  Tork  Decisions  are : 
1.  That  the  notice  to  redeem  is  a  condition  precedent  to  the 
validity  of  the  comptroller's  deed ;  that  although  the  deed  of 

1  10  Wend.  (N.  Y.)  393.  ^'  21  Wis.  331. 

*  See  also  Stridde  v.  Saroni,  21  Wis.  173. 
630 


NEW   YOEK  LAW.  §  699 

the  comptroller  is  executed  and  delivered  to  the  purchaser 
prior  to  the  time  when  the  notice  is  required  to  be  given,  it 
does  not  take  effect  until  the  comptroller  certifies  that  the 
condition  upon  which  its  validity  depended  has  been  strictly 
performed.  2.  That  the  comptroller's  deed  is  not  evidence 
of  the  performance  of  this  subsequent  condition;  that  the 
onus  prohandi  upon  this  question  rests  on  the  party  claiming 
under  the  tax  deed.  3.  That  the  certificate  of  the  comp- 
troller is  the  only  evidence  that  the  sale  has  not  been  re- 
deemed from.  4.  That  in  order  to  entitle  the  occupant  to 
notice,  it  is  not  necessary  that  he  should  be  in  possession 
ulider  claim  or  color  of  title,  and  that  any  person  liable  to 
pay  the  taxes  must  be  notified.  5.  That  a  person  in  posses- 
sion of  the  land  at  the  date  of  the  comptroller's  deed,  though 
the  premises  were  vacant,  or  in  the  possession  of  another  at 
the  time  the  assessment  was  made,  is  entitled  to  the  notice. 
6.  That  a  person  in  possession  of  a  part  of  an  entire  tract, 
without  title,  color,  or  claim  of  title,  is  yet  entitled  to  notice ; 
and  that  notice  must  extend  to  the  whole  tract,  upon  a  por- 
tion of  which  he  has  intruded,  —  the  deed  cannot  be  good  in 
part  and  bad  in  part.  7.  Not  even  the  disclaimer  of  title  by 
the  tenant  of  the  freehold  will  enable  the  purchaser  to  re- 
cover where  he  has  failed  to  give  the  requisite  notice.  8.  And 
where  the  occupant  is  not  the  owner  of  the  land  upon  which 
he  is  seated,  he  cannot,  by  any  act  or  declaration  of  his,  dis- 
pense with  the  notice  required  by  the  statute.  9.  That  an 
accidental  or  chance  occupation  of  a  small  portion  of  a  tract, 
occasioned  by  a  confusion  of  boundaries,  does  not  entitle  the 
occupant  to  notice,  —  there  must  be  an  intention  on  the  part 
of  the  occupant  to  enter  and  take  possession  of  the  specific 
parcel  of  land  in  controversy.  This  particularity  and  pro- 
lixity of  statement  in  reference  to  the  law  of  Illinois  and 
New  York  was  deemed  necessary  on  account  of  the  novelty 
of  the  principles  involved  in  their  construction.  These  laws 
are  based  upon  a  degree  of  justice  to  the  owner  of  the  land, 
which  deserves  to  be  followed  by  the  residue  of  the  States. 
When  the  conditions  imposed  by  this  class  of  laws  are  faith- 
fully performed  by  the  purchaser  at  the  tax  sale,  he  deserves 
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more  liberality  at  the  hands  of  the  courts  than  one  who  pur- 
chases at  a  sale  made  under  a  statute  which  makes  no  pro- 
vision for  a  redemption  notice.  The  reason  is,  that  in  the 
one  case  the  notice  is  actual  and  in  the  other  constructive. 
Courts  always  construe  notices  of  the  latter  description  more 
strictly  than  those  of  the  former. 
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REDEMPTION. 

§  700.  Summary.  —  Every  tax  title  is  contingent  on  non- 
redemption.^  The  statutes  of  Illinois  ^  and  of  Ohio  *  relating 
to  redemption  will  be  noticed  with  especial  fulness.  We  shall 
consider  who  may  redeem,*  at  what  time,^  in  what  manner,^ 
what  interest  or  part  of  the  land,'  for  what  amount,*  and  to 
whom  ^  the  money  must  be  paid  or  tendered.^^  Also  the  evi- 
dence ^  of  redemption  and  the  remedy  for  the  refusal  of  an 
officer  to  allow  redemption,!^  the  liberality  with  which  re- 
demptive statutes  are  construed,^*  the  power  of  the  legislature 
to  change  these  laws,i*  and  the  effect  of  fraudulent  conduct 
on  the  part  of  the  purchaser,  or  mistake  on  the  part  of  the 
officers,!^  interfering  with  redemption  in  the  manner  and  time 
provided  by  the  law.  The  right  to  redeem  is  not  attachable  at 
law.!®  Where  the  purchaser  was  by  fraud  induced  to  assign 
his  certificate,  after  the  expiration  of  the  redemption  period,  to 
one  who  claimed  the  right  to  redeem  under  a  quitclaim  deed 
from  the  owner,  which  was  in  fact  a  forgery,  it  was  held  that 
the  defrauded  tax  purchaser  might  rescind,  but  that  the  title 
of  the  original  owner  was  gone ;  he  was  not  affected  by  the 
transaction.!'  If  there  have  been  successive  sales  of  the  same 
land  to  A.,  B.,  and  C,  and  the  time  of  redemption  has  ex- 
pired as  to  A.,  the  owner  cannot  bring  against  C.  a  bill  in 
equity  to  redeem.  His  title  and  right  to  redeem  from  subse- 
quent sales  pass  to  A.  when  the  time  for  redeeming  from  the 

1  §  701.  "  §  702.  «  §  703.  *  §  704.  s  §  709. 

«  §  719.  '  §  721.  8  §  722.  »  §  726.  i»  §  727.  * 

"  §  730.  ^^  §  730.  "  §§  708,  728.    "  §  729.  !«  §  708. 

"  Adams  v.  Mills,  126  Mass.  281  (1879) ;  Gen.  Stats,  ch.  103,  §  1. 
"  Wood  V.  Welpton,  29  Fed.  Eep.  405  (1887). 
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sale  to  A.  has  expired.  It  is  the  same  if  the  sales  are  all  to 
one  person.^  And  where  land  once  sold  is  subsequently  sold 
for  taxes  of  subsequent  years,  such  subsequent  sale  will  not 
divest  the  interest  of  the  purchaser  under  the  first  one,  if  the 
owner  redeems  from  such  subsequent  sale ;  nor  Avill  such  re- 
demption by  the  owner  invest  him  with  the  interest  of  the 
purchaser  under  the  prior  sale,  nor  in  any  wise  affect  the 
same;  the  redemption  simply  does  away  with  the  effect  of 
the  sale  redeemed  from.^  So  where  C.  bought  land  in  1860 
sold  for  the  taxes  of  B.  and  received  a  deed,  which  sale  was 
not  redeemed  from,  and  in  1862  he  bought  the  same  land 
again  at  a  tax  sale  and  received  a  deed,  which  sale  was  re- 
deemed from  by  the  former  owner,  C.  receiving  the  redemp- 
tion money,  and  C.  afterwards  sold  his  interest  to  D.,  giving 
him  both  deeds,  and  assigning  the  deed  of  1862,  supposing 
that  conveyed  his  whole  interest,  but  afterwards  C.  refused  to 
assign  the  first  deed,  it  was  held  that  receiving  the  redemption 
money  of  1862  did  not  estop  C.  and  his  assignee  from  claim- 
ing under  the  deed  of  1860;  that  the  sale  of  1862  did  not 
divest  the  title  under  the  sale  of  1860,  but  was  simply  a 
means  of  coercing  payment  of  his  own  taxes  with  costs  as  a 
penalty  for  his  neglect ;  and  by  reason  of  the  sale  of  1860 
the  former  owner,  when  he  paid  the  redemption  money,  had 
no  right  in  the  land,  and  his  payment  was  that  of  a  stranger 
and  voluntary.'  One  who  lends  money  to  the  owner  to  re- 
deem does  not  become  invested  with  any  title  to  the  property, 
though  the  agreement  of  loan  contains  an  express  subrogation 
of  the  lender  to  the  owner's  rights.  Before  redemption  the  title 
is  in  the  tax  claimant ;  afterward  it  is  in  the  owner,  and  is  sub- 
ject to  his  debts.*  Under  §§  102, 116,  oh.  15,  R.  S.  1849,  the 
State  had  a  right  to  redeem  from  tax  sales  lands  mortgaged 
for  loans  from  the  school  fund ;  and  the  provisions  of  ch.  205, 
Laws  of  1859  (requiring  the  clerk  of  the  county  boai'd  or 
city  to  enter  upon  his  records  the  redemption  of  such  land, 

1  O'Day  V.  Bowker,  143  Mass.  63  (1886). 
«  Gray  v.  Coan,  30  Iowa,  536. 
»  Cooper  V.  Bushley,  72  Pa.  St.  252. 
*  CamboD  e.  Lapene,  4  So.  Rep.  165  (1888). 
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and  the  county  or  city  treasurer  to  pay  the  amount  due  for 
redemption  to  the  holder  of  the  certifica,te  of  sale,  which 
amount  was  placed  by  the  State  to  the  credit  of  the  county, 
etc.)  were  sufficient  to  work  a  redemption  of  such  lands  sold 
prior  to  the  passage  of  that  act,  when  the  right  of  redemption 
had  not  expired  before  its  passage.  No  change  whatever  was 
made  or  attempted  to  be  made  in  the  contract  of  sale.  It 
was  essentially  the  same  as  though  the  State  treasurer  had 
personally  redeemed  the  land  by  paying  the  amount  due  on 
the  certificate  to  the  proper  clerk.  Where  a  deed  was  issued 
in  1862  upon  such  a  sale,  notwithstanding  the .  act  of  1859, 
and  possession  had  thereunder  for  more  than  three  years,  an 
action  to  recover  the  land  might  still  be  maintained  by  the 
original  owner,  and  the  statutory  limitation  would  not  apply, 
— the  statute  expressly  excepting  cases  where  the  land  has 
been  redeemed,  and  the  land  having  been  redeemed  in  accord- 
ance with  law  as  above  stated.^  A  redemption  is  not  a  pai/- 
ment  of  the  tax  within  the-  meaning  of  the  exception  in  the 
limitation  law  of  1844,  p.  22,  §  12  (the  exception  being  in  the 
following  words:  "except  in  cases  where  the  taxes  shall 
actually  have  been  paid").^  But  a  redemption  after  an  in- 
valid sale  does  not  strengthen  an  oVner's  title.^ 

§  701.  A  Tax  Title  is  coiitingent  on  Noii-redemption.  —  The 
purchaser,  whether  he  acquires  an  equitable  title  to  the  land 
evidenced  by  a  certificate,  or  the  legal  estate  by  virtue  of  a 
deed  of  conveyance,  takes  the  estate  subject  to  all  of  the 
rights  of  redemption  which  are  reserved  by  the  statute  under 
which  the  sale  was  made.  His  title  is  a  conditional  one. 
The  sale  may  have  been  made,  and  all  of  the  previous  pro- 
ceedings conducted  in  strict  conformity  with  the  law,  and  yet 
a  redemption  by  the  owner  will  defeat  the  contingent  title  of 
the  purchaser.  This  is  evident.  The  purchaser  acquires  his 
right  to  the  estate  under  the  same  law  which  confers  the 
privilege  of  redeeming  upon  the  owner.  That  law  is  the 
source  of  his  title,  and  by  it  his  rights  must  be  determined. 

1  Reynolds  v.  Weiss,  27  Wis.  450. 

2  Lindsay  ».  Fay,  28  Wis.  177. 

»  Cattle  V.  Brookway,  32  Pa.  St.  45. 
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If  no  redemption  is  effected,  the  estate  becomes  absolute  in 
him.i  On  the  other  hand,  if  the  owner  redeems  within  the 
time  and  in  the  manner  prescribed,  tl^e  interest  acquired  by 
the  sale  is  ipso  facto  gone  forever.^  Where  a  right  of  re- 
demption is  given  to  owners  who  labor  under  no  disability 
whatever,  the  usual  course  is  to  deliver  to  the  purchaser  a 
certificate  of  the  sale,  which  entitles  him  to  a  deed  unless  the 
redemption  is  seasonably  made.  But  sometimes  a  deed  is 
executed  and  delivered  to  the  purchaser  immediately  after 
the  completion  of  the  sale,  or  lodged  in  some  public  oflSce  as 
an  escrow  to  take  effect  in  case  a  redemption  is  not  made. 

§  702.  niinois  statutes. — The  Illinois  statute  of  Jan.  26, 
1826,  prescribes  the  form  of  the  deed  to  be  executed,  which 
form,  after  granting  the  land  to  the  purchaser  or  his  assigns, 
contains  this-  clause ;  namely,  "  subject,  however,  to  all  the 
rights  of  redemption  provided  for  by  law."  Whatever  form 
the  transaction  is  made  to  assume  by  the  particular  statute 
under  which  the  sale  and  deed  are  made,  the  substance  of  it 
is  that  the  purchaser  acquires  a  contingent  title,  dependent 
upon  the  non-redemption  from  the  sale  by  those  in  whose 
favor  the  right  is  reserved.  The  Illinois  statutes,  being  more 
familiar,  are  here  inserted  as  illustrations  of  the  general 
nature  of  these  redemption  laws :  1.  The  act  of  Sept.  17, 
1807,  provides  "  That  all  persons  shall  be  allowed  two  yeara 
to  redeem  their  land,  —  residents  by  paying  the  price  it  sold 
for  with  one  hundred  per  cent  thereon  to  the  clerk  of  the 
Court  oE  Common  Pleas,  in  their  respective  counties ;  the 
non-residents  by  paying  at  the  same  rate  to  the  auditor, 
which  money  the  said  clerks  and  auditor  shall  pay  to  the 
respective  purchasers,  their  agents  or  attorneys,  whenever 
thereto  required,  and  of  the  receipts  of  which  they  shall  keep 
a  record  in  their  respective  offices,  which  at  all  times  shall  be 
evidence  suflBcient  to  vacate  the  sales  as  aforesaid."  ^    2.  The 

1  Cooper  o.  Brockway,  8  Watts  (Pa.),  163;  Byington  v.  Ryder,  9  Iowa, 
566. 

»  Blight's  Heirs  ».  Banks,  6  T.  B.  Mon.  (Ky.)  206;  Tayor  e.  Steele's 
Heirs,  1  A.  K.  Marsh.  (Ky.)  316. 

«  Pope's  Statutes,  577,  §  16. 
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statute  of  March  27, 1819,  contained  the  same  provision,  with 
this  addition ;  namely :  "  Provided  always  that  when  any 
property  sold  for  taxes  by  virtue  of  this  act  shall  belong  to 
heirs,  any  of  whom  are  not  of  lawful  age,  the  same  lands  may 
be  redeemed  as  aforesaid,  at  any  time  within  one  year  after 
the  youngest  heir  becomes  of  age."  ^  3.  By  the  act  of  Feb. 
19,  1827,  it  was  enacted  that  "Any  lands  which  shall  be 
sold  by  the  auditor  for  the  taxes  and  costs  thereon  may  be 
redeemed  at  any  time  within  two  years  from  the  day  on  which 
the  same  were  sold,  by  paying  into  the  State  treasury  (upon 
the  auditor's  certiiicate,  as  in  other  cases)  double  the  amount 
oi  the  taxes,  interest,  and  costs  for  which  they  were  sold. 
Lands  belonging  at  the  time  of  sale  wholly  or  in  part  to  heirs 
under  lawful  age  may  be  redeemed  at  any  time  before  the 
expiration  of  one  year  from  the  time  when  the  youngest  of 
said  heirs  becomes  of  full  age ;  "but  no  person  shall  be  per- 
mitted to  redeem  any  lands  sold  for  taxes  unless  he  shall  at 
the  same  time  pay  into  the  treasury  all  taxes  which  may  have 
become  due  subsequently  to  such  sale,  together  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum,  from  the  time 
they  became  due.  Whenever  any  person  or  persons,  after  the 
expiration  of  two  years  from  the  time  when  any  tract  of  land 
was  sold  for  the  taxes  thereon,  shall  apply  to  the  auditor  to 
redeem  such  land  under  the  provisions  of  this  act  relative  to 
lands  owned  by  minor  heirs,  it  shall  be  incumbent  on  the 
person  or  persons  so  applying  to  produce  to  the  auditor  a 
certificate  from  the  judge,  clerk,  or  other  proper  oflBcer  of  the 
proper  court  having  jurisdiction  of  wiUs  and  testaments  and 
intestate  estates,  that  it  appears  from  the  records  of  said 
court  that  such  person  or  persons  are  the  legal  heir  or  heirs 
of  the  former  owner  of  said  tract  of  land ;  and  that  said 
former  owner  died  before  the  day  on  which  said  land  was 
sold  for  taxes ;  and  also  certifying  the  real  age  of  the 
youngest  of  said  heirs.  In  cases  where  there  has  been  no 
will,  nor  any  settlement  of  the  intestate  estate  before  the 
court  to  which  such  jurisdiction  appertains,  such  heir  or  heirs 
shall  go  before  some  court  of  record  and  exhibit  proof  of  his, 

1  Laws  1819,  p.  317,  §  11. 
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her,  or  their  heirship,  minority,  and  present  age ;  and  on  pro- 
ducing the  certificate  of  the  clerk  of  such  court  to  the  above 
facts,  such  heir  or  heirs  shall  be  entitled  to  the  same  rights  of 
redemption  as  above  provided.  Such  certificate  shall  bear  the 
signature  of  the  clerk  of  the  court,  the  genuineness  of  whose 
authentication  shall  be  certified  by  the  judge,  and  the  oflScial 
character  of  such  judge  shall  be  certified  by  the  secretary  of 
the  State  in  which  such  proof  shall  be  exhibited,  with  the  seal 
of  said  State  affixed  to  such  certificate.  Whenever  any  heir 
shall  redeem  any  land  as  aforesaid,  the  written  evidence  on 
which  his  right  to  redeem  the  same  is  founded  shall  be  de- 
livered to  the  auditor,  and  by  him  filed  in  his  oflfice."  4.  The 
act  of  Feb.  27, 1833,  thus  provided :  "  Any  lands  which  may  be 
sold  at  any  time  as  aforesaid,  for  taxes,  interest,  and  costs 
due  thereon  and  unpaid,  may  be  redeemed  at  any  time  within 
two  years  from  the  date  of  such  sale  by  paying  to  the  clerk  of 
the  County  Commissioners'  Court  of  the  proper  county,  for 
the  use  of  the  purchaser  or  purchasers,  double  the  amount 
of  the  taxes,  interest,  and  costs  for  which  the  same  may  have 
been  sold.  Lands  that  may  belong  at  the  time  of  such  sale,  in 
the  whole  or  in  part,  to  heirs  under  lawful  age,  may  be  re- 
deemed at  any  time  before  the  expiration  of  one  year  from  the 
time  the  youngest  of  said  heirs  shall  become  of  full  and  lawful 
age ;  but  no  person  shall  be  permitted  to  redeem  any  land  sold 
for  taxes,  interest,  and  costs,  as  aforesaid,  unless  he  shall  at 
the  same  time  pay  to  said  clerk  all  taxes  which  may  have 
become  due  subsequent  to  each  sale,  together  T\'ith  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  the  time 
they  become  due ;  and  if  any  purchaser  of  land  sold  for  taxes 
shall  suffer  the  same  to  be  sold  before  the  expiration  of  two 
years  allowed  for  the  redemption  of  the  same,  the  person 
whose  lands  have  been  thus  sold  may  redeem  the  same  from 
both  sales  by  paying  to  the  said  clerk  for  the  use  of  the  first 
purchaser  the  tax  and  costs  of  the  first  sale ;  and  for  the  use 
of  the  second  purchaser,  double  the  amount  of  the  taxes, 
interest,  and  costs  for  which  the  same  may  have  been  sold  at 
such  second  sale.  When  any  person  or  persons  shall  apply  to 
the  clerk  as  aforesaid  to  redeem  any  lands  sold  for  taxes  under 
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the  provisions  of  this  act  relative  to  minor  heirs,  it  shall  be 
incumbent  on  the  person  or  persons  so  applying  to  produce  to 
said  clerk  a  certificate  of  the  judge,  clerk,  or  other  proper 
oflBcer  of  the  proper  court  having  jurisdiction  of  wills  and 
testaments  and  intestate  estates,  that  it  appears  from  the 
records  of  said  court  that  such  person  or  persons  are  the  legal 
heir  or  heirs  of  the  former  owner  of  said  tract  or  tracts  of 
land,  and  that  such  former  owner  died  before  the  said  tract 
of  land  was  sold  for  taxes,  and  also  certifying  the  true  age  of 
the  youngest  of  such  heirs ;  and  in  cases  where  there  has  been 
no  will,  nor  any  settlement  of  such  intestate  estate  before  the 
c(wirt  to  which  such  jurisdiction  appertains,  such  heir  or  heirs 
shall  go  before  some  court  of  record  and  exhibit  proof  of  his, 
her,  or  their  heirship,  minority,  and  age ;  and  on  producing 
the  certificate  of  the  clerk  of  such  court  to  the  above  facts, 
such  heir  or  heirs  shall  be  entitled  to  all  the  rights  of  re- 
demption as  are  hereinbefore  allowed;  also  such  certificate 
of  heirship  shall  bear  the  signature  of  the  clerk  of  the  proper 
court,  the  sufiiciency  of  whose  authentication  shall  be  cer- 
tified by  the  judge  of  such  court ;  and  in  all  cases  where  siich 
certificate  shall  be  made  without  this  State,  the  official  char- 
acter of  such  judge  shall  be  certified  by  the  secretary  of  State 
or  Territory  in  which  such  proof  shall  be  exhibited,  with  the 
seal  of  the  State  or  Territory  thereto  affixed,  and  the  certifi- 
cate containing  the  evidence  on  which  the  right  to  redeem  is 
predicated  shall  in  every  case  be  delivered  to  the  said  clerk, 
and  by  him  filed  and  preserved  in  his  office."  ^  5.  The  statute 
of  Feb.  26, 1839,  made  this  provision  relative  to  a  redemption ; 
,  namely  :  "  Lands  and  real  estate  sold  under  the  provisions  of 
this  act  may  be  redeemed  from  such  sale  at  any  time  before 
the  expiration  of  two  years  from  the  date  of  such  sale,  by 
any  person  who  will  pay  to  the  clerk  of  the  County  Commis- 
sioners' Court  of  the  proper  county  double  the  amount  for 
which  the  same  was  sold ;  and  all  taxes  accruing  after  such 
sale,  together  with  the  interest  on  the  amount  of  each  year's 
tax,  at  the  rate  of  six  per  cent  per  annum,  from  the  first  day 
of  September  in  each  year  until  paid ;  and  in  all  cases  where 

1  Laws  1833,  pp.  531,  532,  §§  10, 11. 
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lands  are  redeemed  as  aforesaid,  the  person  owning  the  land 
when  it  was  listed  for  taxation,  and  the  heirs  or  assigns  of 
such  person,  shall  be  considered  as  restored  to  all  the  rights 
which  he,  she,  or  they  had  in  and  to  such  land  at  the  time  the 
same  was  listed  for  taxation.  Lands  and  real  estate  which  at 
the  time  of  sale  belonged  to  infants, /ejwes  covert,  or  lunatics, 
may  be  redeemed  upon  the  terms  specified  in  the  preceding 
section,  at  any  time  within  one  year  from  the  time  the  disa- 
bilities of  such  person  shall  cease  to  exist ;  and  if  there  be 
several  infants  owning  a  joint,  or  joint  and  several,  interest 
in  any  lands  or  real  estate  sold  for  taxes,  such  infants,  or  any 
one  of  them,  may  redeem  the  same  from  such  sale  at  any 
time  within  one  year  after  the  youngest  one  of  them  shall  arrive 
at  the  age  of  twenty-one  years ;  and  any  person  claiming  the 
right  to  redeem  land  under  the  provisions  of  this  section 
shall  produce  to  the  clerk  of  the  County  Commissioners' 
Court  of  the  proper  county  the  aflBdavit  of  some  credible  per- 
son, stating  who  owned  the  same  at  the  time  of  the  sale  thereof, 
and  if  the  owner  was  a,  feme  covert  at  the  time  of  sale,  stating 
that  fact ;  or  if  there  were  several  infant  owners,  stating  that 
fact,  and  stating  the  age  of  the  youngest  of  such  infants ;  and 
if  the  clerk  shall  be  satisfied  from  the  facts  stated  in  the  affi- 
davit that  the  lands  proposed  to  be  redeemed  are  subject 
to  redemption  under  the  provisions  of  this  section,  or  any 
ftther  law  of  the  State,  he  shall  file  the  affidavit  so  presented, 
and  permit  the  lands  to  be  redeemed  npon  the  conditions 
which  are  or  may  be  required  by  law ;  and  such  redemption 
shall  operate  to  restore  to  the  owner  or  owners  of  the  land, 
his,  her,  or  their  heirs  or  assigns,  all  rights  which  he,  she,  or 
they  had  in  and  to  the  same  at  the  time  of  sale ;  provided, 
however,  that  the  certificate  of  redemption  shall  not  be  evi- 
dence of  any  other  fact  than  that  the  redemption  money  was 
paid.  Affidavits  presented  to  the  clerks  of  the  County  Com- 
missioners' Court  of  the  several  counties  in  this  State  to 
enable  persons  to  redeem!  lands  sold  for  taxes  may  be  taken 
before  any  judge  or  clerk  of  a  court  of  record  in  this  State, 
and  certified  under  the  hand  and  seal  of  such  judge  or  clerk, 
or  they  may  be  taken  before  any  judge  or  clerk  of  a  court  of 
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record  without  the  State,  and  certified  as  aforesaid."  ^  6.  The 
statute  of  March  3,  1845,  thus  provided  that  '.'  real  estate, 
sold  under  the  provisions  of  this  chapter,  may  he  redeemed  at 
any  time  before  the  expiration  of  two  years  from  the  date  of 
sale  by  the  payment,  in  specie,  to  the  clerk  of  the  County 
Commissioners'  Court  of  the  proper  county,  of  double  the 
amount  for  which  the  same  was  sold;  and  all  taxes  accru- 
ing after  such  subsequent  taxes  have  been  paid  to  the  col- 
lector as  may  be  shown  by  the  collector's  receipt,  by  the 
person  redeeming,  with  six  per  cent  interest  thereon,  from 
the  first  day  of  May  in  each  year,  up  to  the  time  of  payment ; 
provided,  that  if  the  real  estate  of  an  infant, /ewie  covert,  or 
lunatic,  be  sold  for  taxes,  the  same  may  be  redeemed  at  any 
time  within  one  year  after  such  disability  be  removed  upon 
the  terms  specified  in  this  section."^  7.  And  by  the  act  of 
Feb.  12,  1858,  it  is  enacted  that  "  real  property,  sold  under 
the  provisions  of  this  act,  may  be  redeemed  at  any  time 
before  the  expiration  of  two  years  from  the  date  of  sale, 
by  the  payment,  in  specie,  to  the  clerk  of  the  County  Court 
of  the  proper  county,  of  double  the  amount  for  which  the 
same  was  sold,  and  all  taxes  accruing  after  such  sale,  with 
ten  per  cent  interest  thereon,  from  the  day  of  sale,  unless 
such  subsequent  tax  has  been  paid  by  the  person  for  whose 
benefit  the  redemption  was  made ;  which  fact  may  be  shown 
by  the  collector's  receipt ;  provided,  that  if  the  real  property* 
of  any  minor  heir,  feme  covert,  or  lunatic,  be  sold  for  taxes, 
the  same  may  be  redeemed  at  any  time  within  one  year  after 
such  disability  be  removed,  upon  the  terms  specified  in  this 
section,  which  may  be  made  by  their  guardians  or  legal  rep- 
resentatives." ^  There  are  other  laws  relative  to  the  redemp- 
tion of  lands  forfeited  to  the  State,  or  bid  off  .by  the  several 
counties,  which  contain  similar  provisions,  and  therefore  need 
not  be  set  forth  at  large. 

§  703.  Ohio  Statutes.  —  It  is  deemed  advisable  to  set  forth 
the  Ohio  statute  at  large,  because  it  is  the  only  one  which 
provides  for  judicial  proceedings  upon  the  application  to  re- 

1  Laws  1838,  1839,  pp.  16,  17,  §§  38,  40. 

2  R.  S.  1845,  p.  447,  §  69.  »  Laws  1853,  p.  81,  §  43. 
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deem,  and  because  it  is  more  perfect  in  its  details  than  any 
other.  The. act  of  March  3, 1881,  provided  "That  all  lands 
and  town  lots  which  have  been  or  may  hereafter  be  sold  for 
taxes  may  be  redeemed  at  any  time  within  two  years  from 
and  after  the  sale  thereof;  and  all  lands  and  town  lots  be- 
longing to  minors,  femes  covert,  insane  persons,  or  prisoners 
in  captivity,  and  which  have  been  or  hereafter  may  be  sold  for 
taxes,  may  be  redeemed  at  any  time  within  two  years  from 
and  after  the  expiration  of  such  disability.  That  all  applica- 
tions for  the  redemption  of  lands  or  town  lots  sold  for  taxes 
shall  be  made  to  the  Court  of  Common  Pleas  of  the  county  in 
which  such  lands  or  town  lots  are  situated ;  and  if  any  such 
tract  be  divided  by  a  county  line,  application  for  the  redemp- 
tion thereof  shall  be  made  in  the  county  in  which  such  land 
was  sold.  That  the  party  intending  to  make  application  for 
the  redemption  of  any  land  or  town  lot  sold  for  taxes  shall 
give  notice  in  some  newspaper  printed  in  the  county  in  which 
he  intends  to  make  such  application,  if  any  be  printed  therein, 
and  if  none  be  printed  therein,  then  in  some  newspaper  circu- 
lating in  such  county;  which  notice  shall  describe  the  land 
or  lot  in  the  same  manner  that  it  was  described  on  the  tax 
duplicate  at  the  time  of  the  said  thereof ;  stating  the  quantity 
in  the  original  tract,  the  quantity  sold,  the  name  in  which  the 
same  stood  charged  with  taxes  at  the  time  of  the  sale,  and  the 
name  of  the  person  to  whom  sold ;  and  shall  state  that  appli- 
cation will  be  made  to  the  Court  of  Common  Pleas  at  their 
next  session  in  said  county,  for  an  order  of  redemption ;  and 
shall  be  inserted  in  such  newspaper  at  least  six  weeks  suc- 
cessively prior  to  the  sitting  of  said  court.  That  the  party 
intending  to  make  such  application  shall,  at  the  time  of  pub- 
lishing the  aforesaid  notice,  deposit  with  the  clerk  of  the  court 
to  which  the  application  is  to  be  made,  an  amount  of  money 
equal  to  that  for  which  such  land  or  lot  was  sold,  and  the 
taxes  subsequently  paid  thereon  by  the  purchaser,  or  those 
claiming  under  him,  together  with  interest  and  fifty  per  cent 
per  annum  on  the  whole  amount  paid  by  such  person,  including 
costs.  That  if  the  court  to  which  such  application  shall  be 
made  shall  be  satisfied  that  due  notice  has  been  given,  as 
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required  in  the  third  section  of  this  act,  and  that  the  deposit 
required  by  the  preceding  section  has  been  made,  they  shall 
proceed  to  examine  the  testimony  of  such  applicant  relative 
to  his  right  of  redemption,  and  the  counter  testimony  of  the 
adverse  party,  if  any  be  offered.  And  if  on  such  examination 
the  court  shall  be  satisfied  that  the  applicant  is  entitled  to 
redeem  such  land  or  town  lot,  they  shall  make  an  order  of 
redemption,  which  shall  vest  in  the  applicant  all  the  title 
which  passed  by  such  sale,  and  shall  award  restitution  of 
the  premises,  and  direct  that  the  applicant  pay  the  costs  of  the 
application ;  and  the  court  shall  at  the  same  time  order  the 
money,  so  deposited  as  aforesaid,  to  be  paid  to  the  adverse 
party.  That  when  any  joint  tenants,  tenants  in  common,  or 
coparceners  shall  be  entitled  to  redeem  any  land  or  town  lot 
sold  for  taxes,  and  any  of  the  persons  so  entitled  shall  refuse 
to  join  in  the  application  for  an  order  of  redemption,  or  from 
any  cause  cannot  be  joined  in  such  application,  the  court  may 
entertain  the  application  of  any  one  of  such  persons,  or  so 
many  as  shall  join  therein,  and  may  make  an  order  for  the 
redemption  of  such  proportion  of  said  land  or  lot  as  the  person 
or  persons  making  such  application  shall  be  entitled  to  redeem. 
That  in  case  any  lasting  and  valuable  improvements  shall  have 
been  made  by  the  purchaser  at  a  sale  for  taxes,  or  by  any  per- 
son claiming  under  him,  or  any  land  or  town  lot  for  which  an 
order  of  redemption  shall  be  made  as  aforesaid,  the  premises 
shall  not  be  restored  to  the  person  obtaining  such  order  until 
he  shall  have  paid  or  tendered  to  the  adverse  party  the  value 
of  such  improvements ;  and  if  the  parties  cannot  agree  on  the 
value  of  such  improvements,  the  same  proceedings  shall  be 
had  in  relation  thereto  as  shall  be  prescribed  in  any  law  exist- 
ing at  the  time  of  such  proceedings  for  the  relief  of  occupying 
claimants  of  land ;  provided  that  no  purchaser  of  any  land  or 
town  lot  sold  for  taxes,  nor  any  person  claiming  under  him, 
shall  be  entitled  to  any  compensation  for  any  improvements 
which  he  shall  make  on  such  land  or  town  lot  within  two  years 
from  and  after  the  sale  thereof.  That  the  person  obtaining 
an  order  for  the  redemption  of  any  land  or  town  lot  as  afore- 
said shall,  within  thirty  days  after  the  date  thereof,  cause  a 
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certified  copy  of  such  order,  with  the  seal  of  the  court  affixed 
thereto,  to  be  recorded  among  the  records  of  deeds,  in  the 
county  wherein  such  land  or  lot  is  situated."  The  amenda- 
tory act  of  March  16, 1839,  provided  "  that  any  person  or  per- 
sons entitled  to  redeem  lands  or  town  lots  sold  for  taxes,  or 
his  or  their  agent  or  attorney,  may,  at  his  or  their  discretion, 
tender  to  the  purchaser  or  purchasers,  or  his  or  their  agent  or 
attorney,  the  amount  of  taxes,  interest,  and  penalty  due  thereon 
under  the  provisions  of  the  fourth  section  of  the  act  aforesaid, 
instead  of  depositing  the  same  with  the  clerk  of  the  court  as 
prescribed  in  the  said  fourth  section;  and  if  the  said  pur- 
chaser or  purchasers,  his  or  their  agent  or  attorney,  will  not 
accept  the  same,  the  owner  or  owners,  his  or  their  agent  or 
attorney,  may  make  an  application  to  the  Court  of  Common 
Pleas  for  the  redemption  of  the  same,  as  provided  for  in  the 
act  to  which  this  is  an  amendment ;  and  the  costs  of  such  ap- 
plication shall  abide  the  event  of  the  same  as  in  other  cases, 
any  provision  in  the  act  to  which  this  is  an  amendment  to  the 
contrary  notwithstanding.  This  act  and  that  to  which  this  is 
amendatory  shall  apply  not  only  to  sales  for  taxes  under  the 
laws  of  the  State,  but  also  to  all  sales  for  taxes  of  lands  or 
lots  under  or  by  virtue  of  the  laws  or  ordinances  of  any  city 
or  town  corporate." 

§  704.  Who  may  Kedeem. — The  question,  who  may  redeem, 
is  probably  more  important  than  any  other  connected  with 
this  subject.  The  terms  of  the  statutes  are  that  "  the  owner," 
"  the  party  in  interest,"  or  "  any  person  "  may  redeem.  The 
term  "  owner  "  ^  is  less  extensive  in  its  signification  than  either 
of  the  other  expressions.  The  courts  construe  the  law  liber- 
ally in  favor  of  redemption,  and  any  legal  or  equitable  interest 
is  sufficient; 2  indeed,  proof  of  any  interest  is  unnecessary. 
All  that  is  required  is  proof  of  some  connection  past  or  pres- 
ent with  the  title,  by  deed,  descent,  contract,  or  possession. 
If  this  is  made  out,  the  party  will  be  allowed  to  redeem  with- 
out considering  whether  the  title  really  is  in  him  or  in  some 
adverse  claimant.^  Failure  of  the  clerk  to  file  the  affidavit  of 
facts  on  which  the  right  to  redeem  is  based  will  not  prejudice 

1  I  705.  "  §§  705, 706.  «  §  707;  also  §  705. 
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tbe  redemption.^  Although  none  but  the  owner  or  party  inter- 
ested has  a  right  to  redeem  against  the  purchaser's  consent, 
yet  if  he  accepts  the  redemption  money  the  sale  is  avoided, 
and  the  redemption  inures  to  the  benefit  of  the  rightful  owner. 
And  although  the  purchaser  thereupon  assigns  his  legal  title 
to  the  party  paying  the  money,  he  thereby  acquires  no  title 
which  he  can  convey  to  a  third  person  as  against  the  former 
owner,  the  transaction  not  being  a  sale  but  a  redemption,  and 
the  money  paid  under  a  claim  of  a  right  to  redeem.^ 

One  in  possession  under  color  of  title  may  redeem.^  An 
administrator  may  redeem.*  So  the  heir  of  a  mortgagee  ^  or  his 
adAinistrator.^  So  a  married  woman  in  conjunction  witli  her 
husband  during  coverture,  or  a  mortgagee  or  reversioner .''  But 
if  a  stranger  to  the  title  pays  redemption  money  to  the  treas- 
urer, the  owner  cannot  avail  himself  of  it,  nor  will  the  title 
of  the  purchaser  be  affected.^  After  lands  of  an  estate  have 
been  duly  sold  by  the  administrator,  the  heirs  cannot  redeem 
from  a  prior  tax  sale,  as  they  have  no  interest  in  the  land.* 
In  Wisconsin,  the  law  provides  that  "  the  owner,  or  occupant," 
or  "  other  person,"  may  redeem.^"  The  words  "  or  other  per- 
son "  do  not  embrace  persons  having  no  interest  whatever  in 
the  land.^  Any  one  interested  may  redeem,^^  as  the  benefi- 
ciary of  a  trust,  or  the  vendee  of  timber  growing  on  the  land.^ 
Any  co-tenant  may  redeem,  but  he  will  have  to  pay  the  whole 

1  §  708. 

2  Coxe  V.  Sartwell,  21  Pa.  St.  480;  and  see  Orr  v.  Canningham,  4 
Watts  &  S.  (Pa.)  294. 

a  Foster  v.  Bowman,  55  Iowa,  237  (1880). 
*  Bowers  ».  Williams,  34  Miss.  324. 
'  Burton  v.  Hintrager,  18  Iowa,  348. 
«  Ellsworth  V.  Low,  62  Iowa,  178,  182  (1883). 
'  Plumb  V.  Robinson,  13  Ohio  St.  298. 

'  See  Byington  v.  Bookwalter,  7  Iowa,  512;  Fenn  v.  Clemang,  19  id. 
372. 

9  Cousins  V.  Allen,  28  Wis.  232. 

"  R.  S.  1878,  §  1165;  Campbell  v.  Packard",  61  Wis.  90  (1884). 
"  Rutledge  v.  Price  County,  66  Wis.  39  (1886);  Eaton  v.  North.  25  id. 
514;  Cousins  v.  Allen,  28  id.  Rep.  232. 
12  McDougall  V.  Montlezun,  3  So.  Rep.  273  (La.). 
"  Reger  v.  Shaffer,  4  S.  E.  292  (W.  Va.). 
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taxes,  for  the  purchaser  may  refuse  to  receive  a  part.  Such 
redemption  gives  a  lien  on  the  property  against  the  other  co- 
tenants,  but  will  give  no  action  for  their  share.  They  cannot  be 
compelled  to  redeem.^  One  holding  title  bonds  to  lands  held 
as  a  donation  claim  under  the  Act  of  Congress  of  Sept.  27, 1850 
(the  title  being  in  the  United  States),  can  redeem.^  A  man 
holding  and  occupying  land  under  a  bond  for  a  deed  fro|n  the 
owner  upon  his  performance  of  certain  stipulations  within  a 
limited  time,  and  with  a  right  to  use  the  premises  meanwhile, 
has  such  an  interest  that  he  may,  upon  tender  of  the  amount  of 
taxes,  costs,  and  interest,  maintain  a  bill  in  equity  under  Stat. 
1856,  ch.  23.9,  §  4,  to  compel  a  purchaser  at  a  sale  for  non- 
payment of  taxes  to  release  his  title  to  him.*  In  Louisiana, 
creditors,  both  mortgage  creditors  and  general  creditors,  may 
redeem  lands  formerly  belonging  to  their  debtors.*  A  mort- 
gage creditor  may  redeem  the  mortgaged  property  either  in 
his  own  name  or  in  that  of  his  debtor,  the  former  owner.^ 
Under  a  statute  (Gen.  Stats,  ch.  12,  §§  36, 42)  enabling  the 
mortgagee  to  redeem,  it  was  held  that  his  assignee  may  also 
redeem,  as  by  the  contrary  construction  the  mortgagee  hav- 
ing parted  with  his  interest  could  not  redeem;  and  if  the 
assignee  were  not  allowed  to  redeem,  his  right  might  be  cut 
off.®  Where  a  junior  transferee  of  land  redeemed  within  the 
time,  if  his  title  as  transferee  proves  invalid  the  redemption 
will  inure  to  the  benefit  of  the  true  owner  of  the  land,  and 
the  said  transferee  cannot  defeat  the  redemption  after  the 
time  allowed  therefor  had  expired,  by  withdrawing  the  money 
paid  the  treasurer.^    A  creditor  who  redeems  land  of  his 

1  Watkins  ».  Eaton,  30  Me.  529  (1849). 
"  Rich  V.  Palmer,  7  Oreg.  133  (1879). 

'  Sogers  V.  Sutter,  11  Gray  (Mass.),  410;  see  Adams 'v.  Beale,  19 
Iowa,  61. 

*  Basso  V.  Banker,  33  La.  Ann.  432  (1881). 

«  Hawes  v.  Rowland,  136  Mass.  267  (1884) ;  Leitzbaoh  v.  Jackman,  28 
Kan.  524  (1882);  Montgomery  v.  Burton,  31  La.  Ann.  330  (1879);  Alter 
V.  Shepherd,  27  id.  207  (1875) :  Duncan  v.  Smith,  31  N.  J.  L.  326  (1865) ; 
Lloyd  V.  Bunce,  41  Iowa,  671  (1875). 

•  Faxon  v.  Wallace,  98  Mass.  44. 

">  Levick  v.  Brotherline,  74  Pa.  St.  156  (1873). 
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debtor  may  hold  it  till  the  debtor  will  pay  the  original  debt.^ 
In  Shearer  v.  Woodburn  ^  it  was  held  that  a  purchaser  at  an 
execution  sale  of  land  over  which  the  debtor  exercised  acts  of 
ownersliip,  and  who  was  reputed  to  be  the  owner,  was  entitled 
to  redeem.  The  general  law  which  authorizes  the  sale  of 
land  for  the  non-payment  of  taxes  assessed  thereon  embraces 
as  well  the  land  of  infants  as  that  belonging  to  adults ;  ^  and 
under  a  statute  authorizing  a  redemption  by  "  orphans," 
minors  acquire  no  rights  whatever.*  A  widow  claiming 
dower  in  land  sold  for  taxes  in  the  lifetime  of  her  husband 
has  no  right  to  redeem  under  the  statute  of  Illinois,  passed 
Feb.  26, 1839,  which  confers  such  right  upon  "/ernes  covert."  ^ 
That  statute  applies  to  married  women  who  owned  the  land  at 
the  time  of  the  sale,  and  not  to  those  who  claim  a  contingent 
interest  in  right  of  their  husbands.^  Cestui  que  trust.  —  Under 
the  rule  that  the  law  is  to  be  liberally  construed  in  favor  of 
redemption,  it  is  held  that  a  minor  whose  interest  rests  on  a 
moral  obligation  alone,  as  that  of  a  trustee  to  execute  a  parol 
trust,  may  redeem  if  before  the  expiration  of  the  period  of 
redemption  the  obligation  is  executed  and  the  title  becomes 
vested  in  him.  Though  the  law  provides  that  no  trust  con- 
cerning land  shall  be  created  except  by  operation  of  law,  or 
by  writing,  yet  a  parol  trust  is  not  a  nullity,  but  is  simply 
voidable  in  the  election  of  the  trustee,  and  if  he  chooses  to 
execute  it  the  law  will  uphold  it.'^  Trustee.  —  Where  Mrs.  H., 
a  resident  at  the  time  of  Virginia,  devised  in  April,  1863,  cer- 

1  Bacon  v.  Curtiss,  2  Root,  39. 

2  10  Pa.  St.  511;  Donnel  v.  BeUas,  11  id.  341. 

s  ElUot's  Heirs  «.  Garrard,  1  A.  K.  Marsh.  (Ky.)  472;  Hood  B.Mathers, 
2  id.  553,  558;  see  Smith  v.  Macon,  20  Ark.  17. 

*  Downing  v.  Shoenberger,  9  Watts  (Pa.),  298. 

*  The  interest  of  the  wife  in  the  homestead  is  covered  by  Iowa  Revised 
Statutes  of  1860,  §  779,  which  provide  that  "  the  real  property  of  a  married 
woman  "  may  be  redeemed  at  any  time  within  one  year  after  coverture 
ceases ;  her  interest  in  the  homestead  is  present  and  fixed,  and  not  remote 
or  contingent.  Adams  v.  Beale,  19  Iowa,  61;  Pfiffner  v.  Krapfel,  28  id. 
27,  34. 

6  Finch  V.  Brown,  8  111.  488. 

'  Karr  v.  Washburn,  56  Wis.  303  (1882). 
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tain  lands  in  that  State  and  the  District  of  Columhia  to  N.  in 
trust  for  two  married  women,  and  on  bill  filed  by  the  cestuis 
que  trust  the  Supreme  Court  of  the  District  of  Columbia  ap- 
pointed M.  trustee  in  place  of  N.,it  was  held,  though  the  appoint- 
ment was  invalid  as  to  the  land  in  Virginia,  yet  as  he  was 
apparently  clothed  with  the  legal  title,acted  as  such  trustee,  and 
was  treated  as  such  by  the  cestuis  que  trust,  the  tax  commis- 
sioners, under  the  act  of  June  7, 1862  (12  Stat,  at  Large,  423, 
424,  which  provided  that  if  the  owner  of  land  be  under  a  legal 
disability,  the  trustee  or  other  person  having  charge  of  the 
person  or  estate  of  such  owner  may  redeem  the  land  sold  for 
unpaid  taxes),  were  authorized  to  allow  him  to  redeem  the 
lands  in  Virginia,  sold  under  the  said  act,  in  which  such  cestuis 
que  trust  were  interested;  that  M.  was  a  person  "having 
charge  "  of  their  estate  within  the  meaning  of  said  act ;  that 
§  7  of  the  Amendatory  Act  of  March  3, 1865  (13  Stat,  at 
Large,  602),  which  declares  that  "  no  owner  shall  be  entitled 
to  redeem  unless,  in  addition  to  the  oath  prescribed  by  exist- 
ing laws,  he  shall  swear  that  he  has  not  taken  part  with  the 
insurgents  in  the  present  rebellion,"  etc.,  applies  only  to  own- 
ers seeking  in  person  to  redeem,  and  not  to  trustees,  etc., 
redeeming  for  others ;  and  that  §  7,  Act  of  March  3, 1865  (18 
Stat,  at  Large,  502),  providing  that  when  redemption  is  made 
the  tax  commissioners  shall  certify  the  fact  to  the  secretary 
of  the  treasury,  who  shall  repay  the  purchaser  by  draft  on  the 
treasury  his  purchase-money  and  interest,  and  that  the  pur- 
chaser shall  deliver  possession  to  the  owner  redeeming,  only 
prescribes  the  duty  of  the  secretary  and  purchaser  when  re- 
demption is  made,  but  does  not  make  the  performance  of  the 
duty  of  the  purchaser  to  deliver  possession  dependent  upon  the 
previous  performance  of  the  duty  resting  on  the  secretary ; 
and  the  owner  is  entitled  to  recover  possession  without  show- 
ing that  the  certificate  of  redemption  has  been  forwarded  to 
the  secretary,  and  that  the  purchaser  has  been  paid.^  In  Ar- 
kansas, where  a  resident's  lands  were  assessed  to  a  non- 
resident, and  advertised  and  sold  as  non-resident  lands,  the 
law  then  in  force  (Gould's  Digest,  ch.  148)  making  no  pro- 
1  Corbettw.  Nutt,  10  Wal.  (U.  S.)  464,  afcrning  s.  c.  18  Gratt.  (Va.)  624. 
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vision  for  redemption  of  a  resident's  lands,  but  it  being  held 
that  the  status  of  the  lands  as  resident  or  non-resident  was  fixed 
and  determined  after  judgment  passed  upon  the  assessment 
lists,  it  was  here  held  that  the  resident  owner  had  a  right  to 
redeem  according  to  the  status  of  the  land  as  non-resident,  it 
having  been  sold  as  such.^  In  Iowa,  the  right  of  a  minor  to 
redeem  real  estate  sold  for  taxes  is  a  transferable  interest 
which  may  be  conveyed  by  deed  so  as  to  enable  the  transferee 
to  redeem.2  Agent.  —  An  agent  may  without  writing  be  au- 
thorized to  pay  taxes  and  redeem  for  his  principal.^  Where 
one  without  interest  in  the  land  redeems,  evidence  is  admis- 
sible to  show  that  he  acted  as  agent.  So  the  declarations  of 
a  deceased  trustee  made  after  sale  of  the  trust  lands  and  be- 
fore redemption  were  admitted  to  show  that  he  had  employed 
the  person  redeeming  to  pay  the  taxes.*  In  Chapin  v.  Cur- 
tenius  ^  an  agent  was  permitted  to  redeem  without  proof  of  his 
authority.  So  in  Masterson  v.  Beasley.®  A  power  of  attorney 
to  sell  land  authorizes  the  attorney  to  redeem  from  a  tax  sale 
because  his  power  of  sale  may  prove  ineffectual,  unless  the 
power  of  disincumbering  the  land  is  vested  in  him  by  impli- 
cation.^   So  of  a  power  "  to  take  cai'e  of  land."  ^ 

§  705.  The  Owner.  — In  Kentucky,  the  owner  may  redeem 
within  two  years,  but  not  a  stranger.*  Ordinarily,  ownership 
means  the  right  by  which  a  thing  belongs  to  some  one  in  par- 
ticular, to  the  exclusion  of  all  other  persons.  The  owner  is  he 
who  has  dominion  of  a  thing,  which  he  has  a  right  to  enjoy  and 
do  with  as  he  pleases,  even  to  spoil  or  destroy  it,  except  so  far 
as  he  may  be  restrained  by  law,  or  some  covenant  or  agree- 
ment. It  is  the  highest  grade  of  title.  Under  the  statute 
of  Illinois,  which  gave  to  the  owner  the  right  to  recover  a 

1  Garibaldi  u.  Jenkins,  27  Ark.  453. 

*  Stout  V.  Merrill,  35  Iowa,  47. 

»  Gracie  v.  White,  18  Ark.  17  (1856). 

♦  Trego  V.  Huzzard,  19  Pa.  St.  441  (1852). 

»  15  111.  427.  »  3  Ohio,  301. 

'  M'Cord  V.  Bergautz,  7  Watts  (Pa.),  487. 

8  Patterson  v.  Brindle,  9  Watts  (Pa.),  98. 

9  Bradford  v.  Walker,  5  S.  W.  555  (Ky.  1887) ;  Gen.  St.  Ky.  art.  8, 
ch.  92,  §  14. 
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penalty  of  eight  dollars  for  every  tree  cut  upon  his  land  by 
a  trespasser,  the  Supreme  Court  held  that,  to  authorize  a 
recovery,  the  plaintiff  must  be  the  owner  of  the  fee.^  The 
same  principle  was  recognized  in  an  insurance  cause,  upon  a 
question  relative  to  the  representation  of  ownership  by  the 
assured.^  But  where  a  widow  petitioned  for  an  assignment 
of  her  dower,  and  in  her  petition  alleged  that  her  husband  was 
"  joint  owner  and  proprietor  "  of  the  land,  etc.,  it  was  held 
that  this  language  did  not  import  an  inheritable  interest.^ 
On  the  other  hand,  in  construing  the  redemption  laws,  the 
courts  hold  that  the  word  "  owner  "  is  a  generic  term,  which 
embraces  the  different  species  of  interest  which  may  be 
carved  out  of  a  fee-simple  estate.  This  construction  is  the 
only  one  which  can  effectuate  the  intention  of  the  legislature, 
and  protect  the  interests  of  all  parties  concerned  in  the  land 
sold  for  the  non-payment  of  taxes.  In  the  same  estate  there 
may  exist  a  fee-simple  and  life-interest,  or  a  leasehold.*  The 
estate  may  have  been  mortgaged  to  secure  a  debt,  and  judg- 
ment creditors  may  have  liens  upon  it,  and  the  land  may  be 
in  the  adverse  possession  of  a  stranger  to  the  title,  and  whose 
possession  may  be  ripened  into  a  right.  Each  is  an  owner 
according  to  the  extent  of  his  interest  or  claim,  and  each  has 
a  right  to  protect  his  interest  by  a  redemption  from  the  tax 
sale.  No  one  can  complain  of  this :  the  government  collects 
its  tax,  and  the  purchase-money  is  refunded  to  him  who  claims 
under  the  tax  sale.  Take  the  case  of  the  judgment  creditor : 
the  debtor  by  collusion  with  the  purchaser  might  divest  him- 
self of  title  so  as  to  defraud  the  creditor,  unless  the  latter 
had  a  right  to  redeem,  and  thus  disincumber  the  land  and 

1  Wright  V.  Bennett,  4  111.  258;  Whiteside  ».  Divers,  5  id.  336;  Jarrot 
V.  Vaughn,  7  id.  132. 

'^  Illinois  Mutual  Fire  Insurance  Co.  v.  MarseUles  Manufacturing  Co., 
6  111.  236. 

'  Davenport  v.  Farrar,  2  111.  314. 

*  [And  it  was  expressly  held  in  Byington  v.  Rider,  9  Iowa,  566,  that  a 
lessee  for  life,  for  years,  or  at  will,  is  an  owner  within  the  meaning  of 
§  503,  Code  of  1851,  and  as  such  entitled  to  redeem;  although  his  interest 
was  acquired  after  the  tax  sale,  and  although  the  redemption  be  made 
without  the  knowledge  of  the  owner  of  the  fee.] 
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subject  it  to  his  lien.  It  may  therefore  be  laid  down  as  a 
general  rule,  that  any  right,  whether  in  law  or  equity,  whether 
perfect  or  inchoate,  whether  in  possession  or  action,  amounts 
to  an  ownership  in  the  land ;  and  that  a  charge  or  lien  upon 
it  constitutes  a  person  claiming  it  an  owner,  so  far  as  it  is 
necessary  to  give  him  the  right  to  redeem.  No  judicial  pro- 
ceedings take  place  upon  an  application  to  redeem  (except  in 
Ohio)  ;  the  officer  who  receives  the  money  and  executes  the 
certificate  of  the  redemption  acts  in  a  ministerial  capacity, 
and  his  decision  is  not  conclusive  upon  the  purchaser ;  the 
party  who  redeems  acts  at  his  peril.  If  it  turns  out  that  he 
haS  no  interest  whatever  to  be  protected  by  the  redemption, 
his  act  of  redemption  can  neither  vest  title  in  him  nor  divest 
that  of  the  tax  purchaser.  It  would  seem,  then,  that  the 
doctrine  is,  that  any  person  claiming  an  interest  in  the  land 
has  a  right  prima  fade  to  redeem ;  but  if  it  turns  out  that 
he  had  no  such  ownership  as  to  authorize  the  redemption,  his 
act  is  a  harmless  one.  Another  reason  which  may  be  as- 
signed for  this  position  is,  that  the  law  does  not  provide  for 
settling  questions  of  title  before  the  redeeming'  officer.  The 
act  is  not  judicial  in  its  nature,  and  no  notice  is  provided  by 
law  in  favor  of  the  purchaser.  It  surely  was  never  contem- 
plated that  rights  should  be  affected  without  an  opportunity 
of  being  heard.  The  authorities  fully  sustain  the  principles 
contended  for.  The  county  auditor  cannot  lawfully  refuse  to 
receive  from  the  owner  of  the  patent  title  the  amount  of 
money,  when  tendered  in  time,  necessary  to  redeem  the  same 
from  a  sale  for  taxes,  on  the  ground  that  there  is  an  outstand- 
ing tax  title  to  the  same  lands  in  some  one  else,  and  therefore 
he  is  no  longer  the  owner  of  the  lands.^  The  owner  of  lands 
sold  for  delinquent  levee  taxes  under  ch.  1,  act  of  Dec.  2, 
1858,  and  purchased  by  a  private  individual,  may  redeem 
therefrom  within  two  years  from  the  day  of  sale,  as  well 
as  when  the  land  is  purchased  by  the  levee  commissioner.^ 
Under  the  act  of  Congress  of  1862  a  lien  creditor  of  the 
owner  of  the  fee  is  an  "  owner  of  the  land  "  within  the  mean- 

1  Lancaster  v.  Page  County  Auditor,  2  Dill.  C.  C.  (U.  S.)  478. 

2  Heard  v.  Walton,  39  Miss.  388. 
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ing  of  those  words  as  used  in  said  act,  for  the  purpose  of 
paying  taxes  on  the  land  on  which  he  has  a  judgment  or 
attachment  lien ;  and  one  having  an  attachment  lien  on  lands 
sold  for  taxes  may  redeem  them  from  such  sale.^  In  Ten- 
nessee, any  person  may  redeem  for  the  owner  without  having 
even  a  debt  against  him.^  In  Arkansas,  it  is  said,  "  Almost 
any  right,  either  at  law  or  in  equity,  perfect  or  inchoate,  in 
possession  or  in  action,  or  whether  in  the  nature  of  a  charge 
or  incumbrance,  amounts  to  such  an  ownership  as  will  entitle 
the  party  holding  it  to  redeem."  Certainly  a  party  claiming 
the  land  under  an  executory  contract  to  purchase  is  the 
owner  within  the  meaning  of  the  act?  Where  the  law  allowed 
the  "  owner  "  to  redeem,  a  bankrupt  after  decree,  but  before 
appointment  of  assignee,  can  redeem.*  A  conveyance  of  the 
tax  title  to  the  owner  of  the  land  merges  the  tax  title.^ 
Where  the  owner  of  an  undivided  interest  in  the  land 
buys  the  tax  deed,  knowing  that  the  deed  is  void,  he  cannot 
call  upon  the  county  to  refund  the  taxes  to  him  on  the 
ground  that  the  sale  is  invalid.  The  purchase  operates  as  a 
redemption.^  • 

§  706.  Any  Person  ha,ving  a  Legal  or  Eqidtdble  Interest  in 
the  Land  may  redeem  ;  Tenant  in  Common  offering  to  redeem  ; 
Medemption  Laws  to  he  liberally  construed.  —  Thus  in  Dubois 
V.  Hepburn  ^  the  plaintiff  deduced  a  regular  title  from  the 
commonwealth,  and  the  defendant  relied  upon  a  tax  sale,  the 
regularity  of  which  was  not  questioned,  but  the  plaintiff  at- 
tempted to  defeat  it  by  proof  of  an  offer  to  redeem.  The 
evidence  was  that  one  Robert  Quay,  who  claimed  an  undi- 
vided interest  in  the  land,  in  right  of  his  wife,  and  who  had 
made  an  ineffectual  effort  to  partition  the  land  among  the 
several  tenants  in  common,  offered  to  pay  the  amount  neces- 

>  Schenck  r.  Peay,  1  Dill.  C.  C.  (U.  S.)  267. 
2  Russell  B.  Dodson,  6  Baxt.  (Tenn.)  23  ("1873). 

«  Woodward  v.  Campbell,  39  Ark.  584  (1882) ;  Rice  v.  Nelson,  27  Iowa, 
148;  Rogers  v.  Kutter,  11  Gray,  410. 

«  Hampton  ».  Rouse,  22  Wal.  (U.  S.)  263  (1874). 

»  Gould  V.  Day,  94  U.  S.  405  (1876). 

•  Jones  t).  Commissioners  of  Miami  County,  30  Kan.  280  (1883). 

■•  10  Pet.  (U.  S.)  1. 
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sary  to  redeem  to  the  treasurer,  which  the  treasurer  declined 
to  receive.  The  law  of  Pennsylvania,  under  which  this  ques- 
tion arose,  was  in  these  words :  "  If  the  owner  or  owners  of 
land  sold  as  aforesaid  shall  make  or  cause  to  be  made,  within 
two  years  after  such  sale,  an  offer  or  legal  tender  of  the 
amount  of  the  taxes  for  which  the  said  lands  were  sold,  and 
the  costs,  together  with  the  additional  sum  of  twenty-five  per 
cent  on  the  same,  to  the  county  treasurer,  who  is  hereby 
authorized  and  required  to  receive  and  receipt  for  the  same, 
and  to  pay  it  over  to  the  said  purchaser  on  demand,  and  if 
it  shall  be  refused  by  the  said  treasurer,  or  in  case  the  owner 
or  owners  of  lands  so  sold  shall  have  paid  the  taxes  due  on 
them  previously  to  the  sale,  then,  and  in  either  of  these  cases, 
said  owner  or  owners  shall  be  entitled  to  recover  the  same  by 
a  due  course  of  law ;  but  in  no  other  case,  and  on  no  other 
plea,  shall  an  action  be  sustained."  The  court  held  that 
Quay  had  such  an  interest  as  to  entitle  him  to  redeem,  and 
that  the  oflFer  to  pay  was  equivalent  to  the  tender  or  payment 
of  the  money.  The  grounds  of  the  decision  are  important,  as 
the  court  laid  down  these  rules  as  applicable  to  the  right  of 
redemption  under  the  law  in  question :  (1)  That  such  laws 
are  to  be  liberally  construed,  and  not  narrowed  down  by  a 
strict  construction ;  ^  (2)  That  any  person  having  a  legal  or 
equitable  interest  in  the  land  may  redeem,  whatever  may  be 
the  evidence  of  his  title.  The  court  remark:  "A  law  au- 
thorizing the  redemption  of  land  so  sold  ought  to  receive  a 
liberal  and  benign  construction  in  favor  of  those  whose  estates 
will  be  otherwise  divested,  especially  where  the  time  allowed 
is  short,  an  ample  indemnity  given  to  the  purchaser,  and  a 
penalty  imposed  on  the  owner.  The  purchaser  suffers  no 
loss  ;  he  buys  with  the  full  knowledge  that  his  title  cannot  be 
absolute  for  two  years  ;  if  it  is  defeated  by  redemption,  it  re- 
verts to  the  lawful  proprietors.  It  would  therefore  seem  not 
to  be  necessary  for  the  purposes  of  justice,  or  to  effectuate  the 
objects  of  the  law,  that  the  right  to  redeem  should  be;  nar- 
rowed down  by  a  strict  construction.  In  this  case  we  are 
abundantly  satisfied  that  it  comports  with  the  words  and 

1  Rice  V.  Nelson,  27  Iowa,  148. 
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spirit  of  the  law  to  consider  any  person  who  has  any  interest 
in  lands  sold  for  taxes  as  the  owner  thereof  for  the  purposes 
of  redemption.  Any  right  which  in  law  or  equity  amounts 
to  an  ownership  in  the  land,  any  right  of  entry  upon  it,  to  its 
possession,  or  enjoyment,  or  any  part  of  it,  which  can,  be 
deemed  an  estate,  makes  the  person  the  owner,  so  far  as  it  is 
necessary  to  give  him  the  right  to  redeem.  The  decision  of 
this  case  does  not  make  it  necessary  to  go  further  than  to  de- 
termine that  Quay,  as  a  part  owner,  had  a  right  to  redeem ; 
that  he  caused  an  offer  to  redeem  to  be  made  to  the  treasurer 
within  two  years,  as  well  as  to  the  defendant,  both  of  whom 
refused  to  accept  the  redemption  money.  This  brings  the 
case  within  the  provisions  of  the  law ;  it  does  not  require  a 
payment  or  tender ;  an  offer  and  refusal  is  made  equivalent 
to  a  receipt  of  the  money  by  the  treasurer,  and  authorizes  a 
recovery  of  the  land  by  suit,  as  if  no  sale  had  been  made." 

§  707.  Proof  of  Title  is  not  necessary  in  order  to  redeem  ;  but 
only  Proof  of  some  Connection  with  the  Title  Past  or  Present, 
by  Deed,  Descent,  Contract,  or  Possession.  —  This  is  all  that  is 
necessary  to  prevent  impertinent  applications.  If  this  is  made 
out,  the  right  to  redeem  is  sustained,  though  in  reality  the  title 
may  be  in  another.  The  court  is  not  bound  to  decide  between 
adverse  claimants  to  the  title  before  allowing  redemption. 

Under  the  statute  of  Ohio  this  question  was  presented  to  the 
Supreme  Court  in  Masterson  v.  Beasley,*  upon  certiorari.  It 
appeared  that  in  November,  1826,  an  application  was  made  to 
the  Common  Pleas  by  Beasley  as  agent  of  the  minor  heirs  of 
Massie.  In  support  of  the  application  Beasley  produced  the 
certificate  of  the  auditor  of  State,  showing  that  one  hundred 
acres  of  land,  charged  with  taxes  in  the  name  of  John  Jonett, 
had  been  sold  to  Masterson,  the  respondent,  on  Dec.  29, 1823, 
for  the  taxes  of  1821,  1822,  and  1823,  for  the  sum  of  f 5 ;  he 
also  produced  the  auditor's  receipt,  showing  that  the  amount 
required  to  redeem  had  been  deposited  with  the  auditor,  Dec. 
20, 1825 ;  and  it  appeared  further  that  the  notice  of  the  appli- 
cation had  been  duly  given.  The  bill  of  exceptions  shows 
that  a  patent  from  the  United  States  to  the  heirs  of  Massie 

1  3  Ohio,  301. 
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*was  produced,  and  that  proof  of  pedigree  and  the  ages  of  the 
respective  heirs  was  also  proved.     Masterson  then  introduced 
a  judgment  of  the  United  States  Court  against  Massie's  heirs, 
an  execution  issued  thereon,  and  a  sale  and  conveyance  by 
the  marshal  to  Charles  Johnson.     The  grounds  on  which  the 
application  was  resisted  were :  (1)  The  agency  of  Beasley  was 
not  shown ;  (2)  The  title  was  in  Johnson,  and  not  in  Massie's 
heirs.    The  Common  Pleas  held  that  the  application  to  redeem 
ought  to  be  sustained,  and  made  an  order  accordingly.    Tliis 
judgment  was  affirmed.     By  the  court :  "  The  law  for  the  re- 
demption of  land  sold  for  taxes  is  equitable  in  its  provisions, 
and' ought  to  receive  a  liberal  interpretation.    It  provides  for 
the  security  of  the  purchaser,  and  protects  his  right  in  any 
event.    If  the  land  be  redeemed,  the  purchaser's  money  and 
interest  must  be  refunded  in  all  cases ;  and  if  the  applicant  has 
not  been  under  any  legal  disability,  he  must  pay  fifty  per  cent 
in  addition,  and  must  also  pay  for  any  improvements  which 
may  have  been  made  by  the  purchaser.     Such  being  the  con- 
ditions of  a  redemption,  the  purchaser  cannot  complain,  nor 
can  he  expect  a  rigid  construction  of  the  statute  against  the 
applicant.    An  examination  of  the  record,  certified  from  the 
Common  Pleas,  shows  that  the  proceedings  on  the  part  of 
the  applicants  have  been  technically  correct.     The  question 
whether  Beasley  was  legally  authorized  to  represent  the  minor 
lieirs  of  Massie  does  not  in  any  degree  affect  the  merits  of  tlie 
case,  nor  does  it  concern  the  rights  of  the  purchaser.     The 
.  court  below  were  satisfied  with  the  evidence  of  his  authority. 
Tlie  guardians  of  the   minors  have  not  questioned  it,  nor 
can  the  purchaser  be  permitted  to  do  so.    As  the  redemption 
is  made  in  the  name  and  for  the  benefit  of  the  heirs,  there 
is  no  ground  for  apprehending  the  improper  meddling  of  a 
stranger.    It  is  a  matter  of  but  little  moment  in  what  way 
the  agent  derives  his  power.    He  acts  as  an  attorney  in  fact, 
and  if  his  authority  is  not  disputed  by  his  principal,  no  other 
person  has  a  right  to  complain,  because  none  other  have  been 
injured.     The  purchaser  of  the. tax  title  must  receive  every- 
thing to  which  the  law  entitles  him  before  the  order  for  a  re- 
demption can  be  operative.    The  second  error  assigned  is  noi 
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exactly  tme  in  point  of  fact.  The  sale  by  the  marshal  does' 
not  necessarily  show  that  the  heirs  of  Massie  have  been  di- 
vested of  their  legal  title.  The  validity  of  that  sale  depends 
on  the  legality  of  the  judgment  and  subsequent  proceedings 
which  the  heirs  are  at  liberty  to  contest;  and  having  this 
privilege  they  must  be  permitted  to  protect  themselves  and 
their  possessions  against  others.  If  this  objection  to  the  right 
of  redemption  by  the  heirs  should  prevail,  their  right  to  con- 
test the  title  claimed  under  the  marshal  would  be  of  but  little 
use ;  for  whatever  might  be  the  result  of  such  a  contest,  their 
title  would  be  lost  by  the  collector's  sale.  But  the  statute 
does  not  require  the  person  who  applies  to  redeem  to  show 
a  legal  title  in  himself.  The  only  provision  on  that  subject  is, 
that  if,  on  examination,  it  shall  appear  to  the  court  that  the 
claimant  has  a  legal  right  to  redeem  such  land,  or  any  part 
thereof,  the  court  shall  adjudge  the  same  to  him,  etc.  It  is 
no  part  of  the  duty  of  the  court  to  decide  questions  of  title  on 
applications  like  this.  They  are  to  inquire  whether  the  party 
has  a  right  to  redeem,  and  not  whether  he  has  a  perfect  title 
to  the  land.  In  the  Virginia  Military  District,  where  the  land 
in  question  is  situate,  it  may  happen  that  one  person  claims 
under  a  junior  entry  not  carried  into  grant,  while  another  has 
the  possession  and  a  patent  on  an  elder  entry,  each  party  be- 
lieving himself  to  have  the  better  title.  In  such  a  case  it 
would  be  difficult  to  decide  who  had  the  right  to  redeem,  if 
the  construction  of  the  plaintiff  be  correct.  In  a  court  of  law 
the  patent  must  prevail ;  in  a  court  of  equity  the  person  hold- 
ing the  junior  entry  might  prevail.  This  and  similar  cases 
will  show  the  embarrassment  to  which  the  Court  of  Common 
Pleas  may  be  exposed  if  they  are  to  decide  questions  of  title 
on  applications  of  this  kind.  A  stranger  having  no  interest 
in  the  land  will  not  incur  the  trouble  and  expense  of  re- 
deeming in  his  own  name  or  his  own  right ;  but  if  such  an 
attempt  should  be  made  it  could  not  succeed,  because  it  is 
confessedly  the  duty  of  the  court  to  require  satisfactory  evi- 
dence of  a  right  to  redeem.  The  applicant  must  show  that 
he,  or  those  for  whom  he  professes  to  act,  are  in  some  way 
connected  with  the  title  to  the  premises,  as  by  deed,  descent, 
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contract,  or  possession  under  claim  of  title,  either  of  which 
will  be  sufficient.  An  equitable  title  or  a  naked  possession 
may  give  a  legal  right  of  redemption  under  the  statute,  which 
was  not  intended  to  require  investigations  of  title  further  than 
may  be  necessary  to  prevent  impertinent  applications.^  This 
being  our  view  of  the  subject,  it  follows  that  the  proceedings 
and  the  order  of  the  court  below  must  be  affirmed." 

§  708.  Failure  of  the  Clerk  to  JUe  the  Affidavit  of  Facts  on 
which  the  Right  to  redeem  is  based  will  not  prejudice  the  Re- 
demption ;  Other  Evidence  may  he  given.  — In  Chapin  v.  Curte- 
nius,^  which  was  an  ejectment,  the  plaintiff,  to  defeat  a  tax 
title*  relied  on  by  the  defendant,  read  in  evidence  a  certificate 
of  redemption  executed  by  the  proper  officer ;  the  defendant 
thereupon  offered  to  prove  that  said  certificate  was  issued  by 
the  officer  without  there  being  on  file  in  his  office  any  evidence 
or  papers  to  authorize  the  granting  of  the  certificate.  The 
Circuit  Court  refused  to  admit  such  testimony,  and  the  de- 
fendant excepted.  The  judgment  was  affirmed  by  the  Supreme 
Court.  Treat,  C.  J. :  "  The  certificate  of  redemption  in  this 
case  being  in  proper  form,  was  clearly  admissible  in  evidence. 
It  proved  the  payment  of  the  redemption  money  by  the  heirs 
of  Freeman ;  and  it  appeared  from  the  other  evidence  in  the 
case  that  they  had  a  clear  right  to  redeem.  This  proof  showed 
a  valid  redemption  from  the  sale  to  the  defendant,  and  that 
the  heirs  were  reinstated  in  all  their  former  rights  in  the 
premises.  The  certificate  itself  was  not  evidence  of  such  a 
redemption.  The  statute  only  makes  it  evidence  of  the  pay- 
ment of  the  redemption  money,  leaving  the  right  to  redeem 
to  be  established  by  other  proof.  The  question  whether  there 
has  been  a  valid  redemption  of  the  lands  of  infants  does  not 
necessarily  depend  on  the  fact  that  the  clerk  has  or  has  not 
preserved  the  proof  upon  which  the  redemption  was  founded. 
The  statute  requires  an  affidavit  of  the  facts  to  be  presented 
to  the  clerk  and  filed  by  him.     Two  objects  are  contemplated 

1  See  Corbett  r.  Nutt,  10  Wal.  (U.  S.)  464,  475;  Byingtpn  v.  Book- 
waiter,  7  Iowa,  512;  see  also  Plumb  v.  Robinson,  13  Ohio  St.  298;  Adams 
».  Beale,  19  Iowa,  61. 

2  15  HI.  427. 
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by  this  requisition :  The  affidavit  furnishes  the  evidence  upon 
which  the  clerk  is  to  determine  the  right  of  the  party  to  re- 
deem ;  and  it  is  to  be  preserved  for  the  benefit  of  all  who  may 
be  interested  in  the  land.  The  mere  failure  of  the  clerk  to 
file  the  affidavit  ought  not  to  prejudice  the  party  making  the 
redemption.  If  the  evidence  is  not  preserved,  he  should  be 
permitted,  when  the  validity  of  the  redemption  is  drawn  in  ques- 
tion, to  show  that  he  had  a  good  right  to  redeem.  So  if  the 
decision  of  the  clerk  is  not  conclusive,  and  he  allows  a  redemp- 
tion upon  insufficient  proof,  the  party  should  be  permitted  to 
sustain  his  right  to  redeem  when  put  in  issue.  The  ruling  of 
the  court  upon  this  branch  of  the  case  was  unexceptionable." 

§  709.  The  Period  'within  -which  Redemption  may  be  made. 
— The  redemption  must  of  course  be  made  within  the  time 
fixed  by  law,  or  the  purchaser's  title  will  become  absolute. 
Under  the  fourth  section  of  the  act  of  March  13, 1815,  which 
allows  a  redemption  "  two  years  after  such  sale,"  it  was  held 
in  Cromelien  v.  Brink  ^  that  land  sold  for  taxes  on  the  10th  of 
June,  1850,  and  redeemed  on  the  10th  of  June,  1852,  was  re- 
deemed in  time ;  the  time  begins  to  run  from  and  after  the 
day  of  sale.2  The  statutes  usually  name  some  definite  time, 
as  two  or  three  years  ^  from  the  sale,  within  which  redemp- 
tion may  be  made.  The  last  day  of  redemption,  where  two 
years  are  allowed,  is  the  second  anniversary  of  the  sale.  The 
sale  day  is  excluded.*  A  redemption  may  usually  be  made 
at  any  time  before  the  execution  of  the  deed,*  in  one  State  at 
least  at  any  time  before  the  deed  is  recorded  ;  *  and  where  the 
law  requires  service  of  notice  to  redeem  a  certain  length  of 
time  before  the  period  of  redemption  ends,  it  will  not  come 
to  a  close  until  the  prescribed  time  after  notice  is  actually 

1  29  Pa.  St.  522. 

"  See  also  Rockland  &  Venango  Coal  Co.  v.  McCalmont,  72  Pa.  St.  227. 
For  a  review  of  the  ancient  authorities  in  relation  to  computation  of  time 
"  from  the  date,"  "  from  the  day  of  the  date,"  etc.,  see  Pugh  v.  Duke  of 
Leeds,  2  Cowper,  714;  3  Eug.  Com.  Law,  R.  1st  series,  367;  see  also 
Cromelien  v.  Brink,  29  Pa.  St.  522. 

»  Cable  V.  Coates,  12  P.  Rep.  931;  36  Kan.  191  (1887);  State  v.  Smith, 
32  N.  W.  174;  36  Minn.  456  (1887). 

*  Hare  v.  Carnall,  39  Ark.  196,  203  (1882).        «  §  710.        »  §  711. 
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given.^  The  period  is  usually  prolonged  in  favor  of  infants, 
married  women,  mdows,  lunatics,  and  others  whom  the  law  puts 
in  this  lovable,  detestable  conglomerate.^  In  Massachusetts,  if 
land  subject  to  a  recorded  mortgage  is  sold  for  taxes  assessed 
against  some  one  not  the  lawful  owner,  and  the  mortgagee 
without  knowledge  of  the  sale  assigns  his  title,  the  assignee 
may,  under  Gen.  Sts.  ch.  12,  §  36,  redeem  within  two  years 
after  he  has  actual  notice  of  the  sale,  and  under  §  42  may 
maintain  a  bill  in  equity  for  redemption,  if  filed  within  five 
years  from  the  sale.^  The  legislature  cannot  change  the 
period  of  redemption  so  as  to  affect  contracts  of  sale  made 
before  the  altering  statute ;  *  Pennsylvania  to  the  contrary 
notwithstanding.  Redemption  may,  however,  be  made  after 
the  expiration  of  the  period  limited  by  law  by  agreement  of 
the  county,*  or  other  purchaser ;  ®  and  in  some  cases  equity  will  . 
interfere  to  allow  redemption  after  said  time,  as  where  the 
failure  to  redeem  resulted  not  from  the  fault  of  the  person 
(R.)  seeking  to  redeem,  but  from  a  mistake  of  some  officer 
of  the  law  upon  whom  R.  had  a  right  to  rely  in  the  matter,^ 
or  from  fraudulent  conduct  on  the  part  of  the  purchaser.^ 
By  Mass.  Gen.  Sts.  ch.  13,  §  42,  a  bill  in  equity  for  redemp- 
tion must  be  filed  within  five  years  from  the  sale.^  And  in 
New  Jersey,  under  Rev.  Sts.  p.  1165,  §  2,  the  owner  may, 
after  refusal  of  tender,  bring  a  bill  in  equity  to  redeem  and 
compel  the  tax  claimant  to  reconvey  the  land  and  to  restore 
the  possession  to  the  plaintiff.^" 

§  710.  Execution  of  the  Deed  as  a  Limit.  —  In  Kansas,  the 
owner  has  a  right  to  redeem  at  any  time  before  execution  of 
the  tax  deed ;  and  if  he  tenders  to  the  treasurer  of  the  county 
where  the  land  was  sold  the  amount  of  the  sale  with  the 
interest  required  by  law,  prior  to  acknowledgment  and  de- 
livery of  the  deed,  the  deed  is  a  nullity.^^    So  in  Iowa  it  is 

1  §  712.         2  §  713.         »  Faxon  v.  Wallace,  98  Mass.  44  (1867). 

«  §  714.         s  I  715.         6  §  716.  "•  §  716.  »  §  718. 

9  Gladwin  ».  French,  112  Mass.  186  (1873). 

i»  Culver  V.  Watson,  28  N.  J.  Eq.  548  (1877);  see  Simonds  v.  Towne, 
4  Grav.  603. 

"  Mathews  v.  Buckingham,  22  Kan.  169  (1879);  Gen.  Sts.  p.  1051, 
§  100;  Pritchard  v.  Madren,  31  Kan.  53  (1883). 
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held  that  it  is  the  tax  deed  and  not  the  tax  sale  that  divests 
the  title  of  the  owner;  and  if  a  redemption  takes  place 
before  the  execution  of  the  deed,  it  divests  the  lien  of  the 
tax,  and  leaves  the  land  as  free  as  if  the  taxes  had  been  paid 
before  the  sale.^  If  the  owner  does  not  offer  to  redeem  till 
the  purchaser  is  entitled  to  a  deed  which  he  does  not  get  be- 
cause of  an  injunction  wrongfuUy  sued  out  by  the  owner,  the 
offer  is  too  late.^ 

§  711.  Wisconsin;  Any  Time  hefore  the  Deed  is  recorded.  — 
The  statute  of  Wisconsin  authorizing  the  redemption  of 
lands  sold  for  taxes  "  at  any  time  before  the  deed  executed 
upon  such  sale  is  recorded  "  (Laws  of  1859,  ch.  22,  §  18),  is 
not  void  as  impairing  the  obligation  of  a  contract  or  divest- 
ing a  title  previously  acquired  by  and  absolutely  vested  in  the 
holder  of  the  deed,  it  having  always  been  the  law  that  there 
might  be  a  redemption  at  any  time  before  the  tax  deed  was 
recorded  (R.  S.  1849,  ch.  15,  §  102)  ;  and  a  deed  which  has  been 
left  with  the  register  for  record,  having  the  date  of  its  reception 
indorsed  thereon,  but  which  has  neither  been  spread  upon  the 
record  nor  entered  in  the  general  index  as  required  by  §  142, 
ch.  13,  R.  S.  (§  143  declaring  that  a  deed  so  entered  in  the 
index  shall  be  considered  as  recorded  at  the  time  so  noted),  is 
not "  recorded  "  within  the  meaning  of  said  statute  relating  to 
redemption.^  Whether  an  entry  in  the  index,  without  the 
deeds  being  actually  recorded  in  extenso,  would  be  sufficient 
to  preclude  the  right  of  redemption  (a  right  favored  in 
the  law)  is  not  here  decided ;  but  the  court  intimate  an  opin- 
ion that  "  the  courts  might  perhaps  reasonably  construe 
the  statute  authorizing  it  [redemption],  in  the  language 
above  quoted,  to  signify  or  intend  an  actual  recording  in 
extenso."  * 

§  712.  Time  prolonged  by  Failure  to  serve  Notice.  —  The 
expiration  of  the  redemption  period  depends  on  service  of 
notice.    The  time  for  redemption  lasts  a  specified  time  after 

1  Lsike  o.  Gray,  35  Iowa,  44. 

»  Long  V.  Smith,  62  Iowa,  329  (1883). 

*  International  Life  Insurance  Co.  v.  Scales,  27  Wis.  640. 

*  Ibid. 
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service  of  notice,  and  delay  in  this  service  prolongs  the 
period  of  redemption.^  The  period  of  redemption  after  ser- 
vice of  notice  does  not  begin  to  run  till  the  filing  of  the 
affidavit  of  service  of  notice.  That  is  the  completion  of  the 
service.^ 

§  713.  Extension  of  Time  in  Favor  of  those  under  Disability. 
—  In  Minnesota,  any  one  having  an  interest  in  the  land  may 
redeem  within  two  years  from  the  sale  ;  and  "  minors,  insane 
persons,  idiots,  or  persons  in  captivity,  or  in  any  country  with 
which  the  United  States  is  at  war,  having  an  estate  in  or 
lien  on  the  land,  may  redeem  within  two  years  after  the  disa- 
bility is  removed,"  or  at  any  time  before.*  The  legislature 
cannot  probably  enact  an  immediate  bar  to  any  existing  right 
in  the  way  of  a  statute  of  limitation,  but  they  clearly  may 
prescribe  a  reasonable  time  within  which  the  right  must  be 
enforced.  They  may  make  special  provisions  regarding  those 
imder  disabilities ;  but  if  they  do  not,  the  courts  cannot  show 
any  indulgence  to  a  minor  or  an  insane  person.*  And  where 
a  deed  is  made  after  the  expiration  of  the  ordinary  period  of 
redemption  allowed  to  those  who  are  not  legally  incapacitated 
to  protect  their  own  rights,  it  usually,  in  express  terms,  or  by 
implication  arising  upon  the  construction  of  the  deed  com- 
pared with  the  law  under  which  it  was  made,  contains  a  con- 
dition that  the  estate  of  the  purchaser  shall  be  defeated  in 
case  a  redemption  is  made  by  an  infant, /eTwe  covert,  or  lunatic, 
within  a  certain  period  of  time  after  their  respective  disabili- 
ties are  removed.  Under  the  Arkansas  statute,  infants  and 
married  women  have  no  longer  time  to  redeem  their  lands 
than  other  non-resident  owners  of  land.^  Under  the  Iowa 
statute,  extending  time  in  which  minors  may  redeem,  the 
minor  must  be  the  owner  at  the  time  of  the  sale;  subse- 
quently acquired  ownership  is  not  covered.®    Under  the  Wis- 

1  Nelson  v.  Central  Land  Co.,  35  Minn.  408  (1886). 
»  Ellsworth  V.  Van  Oi-t,  67  Iowa,  225  (1885). 

*  Goodrich  v.  Florer,  27  Minn.  90,  91  (1880). 

*  Metz  ».  Hipps,  96  Pa.  St.  15  (1880). 
'  Smith  t>.  Macon,  20  Ark.  17. 

*  Burton  v.  Hintrager,  18  Iowa,  348. 
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consin  statute,  where  minors,  after  sale  for  taxes,  but  before 
conveyance,  acquired  by  descent  an  equitable  interest  in  land 
under  an  agreement  of  sale  made  with  their  ancestor  by  W., 
the  owner,  and  the  land  was  subsequently  conveyed  to  them 
by  W.  in  fulfilment  of  such  agreement,  they  were  held  entitled 
to  the  extended  time  of  redemption.^  The  language  of  the 
Iowa  statute  was  "  if  the  real  property  of  any  minor  or  luna- 
tic is  sold  for  taxes,  the  same  may  be  redeemed,"  etc.  The 
language  of  the  Wisconsin  statute  was,  "  whenever  the  lands 
of  minors  shall  be  sold  for  taxes,  the  same  shall  be  redeem- 
able," etc.  Minors.  —  In  Wisconsin,  minors  may  redeem  any 
interest  they  may  have  in  land  sold  for  taxes,  within  one  year 
after  coming  of  age.^  So  in  Kansas.^  In  HoUoway  v.  Clark  * 
it  was  held  that  the  provisions  of  the  limitation  act  of  Illinois, 
of  1839,  requiring  minors  to  redeem  within  three  years  after 
their  majorily,  by  paying  to  the  person  who  paid  the  tax  the 
amount  thereof  and  interest,  did  not  take  from  the  minor  the 
right  to  redeem  within  one  year  after  his  majority  by  paying 
double  the  amount  to  the  collector,  etc.,  according  to  the  Re- 
vised Statutes,  chapter  eighty-nine,  section  sixty-nine.  And 
if  the  minor  pays  the  necessary  amount  to  the  clerk,  and  the 
purchaser  accepts  the  money  from  him,  he  thereby  admits 
the  right  of  the  minor  to  redeem  under  the  statute.  Under 
the  Pennsylvania  act  of  1815,  if  the  owner  was  a  minor  at  the 
time  of  sale,  he  had  two  years  after  his  majority  in  which  to 
redeem;  but  if  he  was  then  an  adult,  and  died  before  the 
two  years  expired,  leaving  minor  heirs^  they  had  not  two 
years  after  majority  in  which  to  redeem,  but  only  two  years 
from  the  time  of  sale.^  The  general  time  (three  years  in 
Iowa)  of  redemption  will  not  be  extended  in  favor  of  a  minor 
who  acquires  the  property  between  the  sale  and  the  expiration 
of  the  three  years.  The  favor  of  the  statute  is  shown  only 
to  minors  who  own  the  lands  sold  at  the  time  of  sale.    The 

1  Jones  V.  Collins,  16  Wis.  594. 

2  Karr  v.  Washburn,  56  Wis.  303  (1882). 

s  Douglass  V.  Dickson,  31  Kan.  310  (1884). 
*  27  m.  483. 

6  McCormaok  «.  Russell,  25  Pa.  St.  185. 
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statute  begins  to  run  then.^  This  decision  does  not  commend 
itself  to  us.  Statutes  are  to  be  liberally  construed  to  favor 
redemption.  If  an  infant  acquires  real  estate  by  inheritance 
the  next  day  after  the  sale,  or  in  any  way  lona  fide  and  within 
the  three  years,  he  acquires  a  right  to  redeem,  and  is  just  as 
much  interested  in  redeeming  as  though  he  owned  the  land  at 
the  time  of  sale ;  all  the  reasons  on  which  the  statute  privi- 
lege is  built  apply  to  such  cases,  and  the  spirit  of  the  statute 
is  the  law.  The  extension  in  favor  of  a  minor  inures  to  the 
benefit  of  his  vendee.^  Married  Woman.  —  The  Indiana  law 
of  1872,  Dec.  21,  §  210,  gave  a  married  woman  the  right  to 
redeem  within  two  years  after  her  disability  is  removed.^  In 
Wisconsin,  a  widow  may  redeem  at  any  time  within  five  years 
from  the  sale,  although  the  purchaser  is  entitled  to  a  deed  at 
the  expiration  of  three  years  after  the  sale,  and  this  outstand- 
ing right  of  redemption  may  be  set  up  by  the  owner  against 
the  plaintiff  in  an  action  to  foreclose  the  tax  title.*  A  statute 
giving  widows  an  extraordinary  time  in  which  to  redeem  from 
tax  sales  is  not  unconstitutional.^  Where  the  plaintiffs  in 
ejectment  were  infants  at  the  time  of  sale,  and  had  offered  to 
redeem  within  a  year  after  they  came  of  age,  the  defendants 
were  enjoined  from  setting  up  the  tax  title.® 

§  714.  After  the  sale  the  legislature  cannot  enlarge  or  shorten 
the  period  for  redemption  ;  but  it  has  been  held  that  the  sale 
is  not  complete  until  execution  of  the  deed.^ 

If  at  the  time  of  sale  the  period  allowed  for  redemption 
is  only  three  years,  such  period  cannot  be  constitutionally  en- 
larged by  a  subsequent  act  to  four  years,  although  such  act  be 
passed  before  the  three  years  have  expired.  Such  a  law  im- 
pairs the  obligation  of  the  contract  of  sale,  although  at  the 
time  of  such  attempted  extension  of  time  the  purchaser  had 

1  Stevens  v.  Cassady,  59  Iowa,  114  (1882). 

«  NeU  V.  Rozier,  6  S.  W.  157  (Ark.). 

»  Ethel  V.  Batchelder,  90  Ind.  520  (1883). 

*  Dayton  v.  Relf,  34  Wis.  86  (1874). 

*  Haseltine  v.  Simpson,  58  Wis.  587  (1883). 

*  Richards  v.  Patterson,  30  Miss.  583. 
'  See  par.  3  of  this  section. 
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not  received  his  deed,  but  only  a  certificate  of  the  sale ;  and 
such  an  act  cannot  affect  the  rights  of  an  assignee  of  a  tax 
certificate  issued  before  the  passage  of  the  act,  although  the 
assignment  was  made  and  the  tax  deed  executed  to  him  after 
its  passage,  and  the  deed  was  in  the  form  which  that  act  pre- 
scribed. If  in  the  hands  of  the  original  owner  the  tax  certifi- 
cate was  protected  by  the  constitution,  it  is  equally  so  in  the 
hands  of  the  assignee.^  The  law  in  force  at  the  time  of  sale, 
and  not  that  in  force  at  the  time  of  assessment,  determines 
the  period  of  redemption.^ 

Where  land  was  sold  for  taxes  while  §  43  of  the  Eevenue 
Act  of  Feb.  12, 1853  (Gross's  Comp.  606),  was  in  force,  which 
required  that  the  redemption  money  from  such  sales  should 
be  paid  in  specie,  it  was  held  incompetent  for  the  legislature 
after  sale  to  provide  for  the  redemption  to  be  made  in  United 
States  legal-tender  notes ;  and  so  much  of  the  act  of  Jan.  12, 
1863  (Sess.  Laws,  p.  82,  §  2),  as  provided  for  such  redemption 
from  sales  theretofore  made  was  unconstitutional  and  void.^ 
Nor  did  the  several  acts  of  Congress  of  1862  and  1863,  making 
United  States  Treasury  notes  a  legal  tender  for  debts,  make 
such  notes  a  legal  tender  for  the  redemption  of  lands  sold  for 
taxes  before  their  passage,  and  while  the  Revenue  Act  of  Feb. 
12, 1853,  requiring  such  redemption  to  be  made  in  specie,  was 
still  in  force.*  When  a  right  has  become  vested,  the  legisla- 
ture has  no  power  to  impose  penalties  or  terms  as  a  condition 
to  the  assertion  of  the  right.  Nor  have  they  power,  where  an 
individual  has  permitted  his  land  to  pass  to  a  void  sale  for 
taxes,  to  enact  that  he  shall  not  be  allowed  to  assert  his  para- 
mount title  as  against  a  tax  title  acquired  at  such  a  sale  with- 
out payment  of  the  redemption  money.  The  act  of  Feb.  21, 
1861  (Sess.  Laws,  1861,  p.  170),  imposing  such  conditions, 

1  Robinson  ».  Howe,  13  Wis.  341.  As  to  whether  the  time  of  redemp- 
tion from  sales  abeady  made  can  be  constitutionally  shortened,  see  Adams 
V.  Beale,  19  Iowa,  61. 

2  Negus  V.  Yancey,  22  Iowa,  57. 
8  People  V.  Eiggs,  56  III.  483. 

*  People  ».  Riggs,  supra,  citing  Bronson  v.  Rodes,  7  Wal.  (U.  S.)229; 
Butler  V.  Horwitz,  Id.  258  j  Hepburn  v.  Griswold,  8  id.  603. 
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was  construed  to  be  prospective  only  in  its  operation.^  The 
same  act  (Sess.  Laws,  1861,  p.  170),  as  well  as  the  provision 
of  the  general  revenue  law  (Rev.  Stat.  1845,  p.  448,  §  73),  re- 
quiring payment  of  all  the  taxes  due  and  assessed  upon  land 
before  a  tax  title  to  it  can  be  questioned,  was  also  held  uncon- 
stitutional, as  compelling  a  party  to  buy  justice.^ 

A  law  extending  the  time  of  redemption  to  two  years  from 
the  acknowledgment  of  the  sheriff's  deed  was  held  to  apply  to 
a  case  in  which  the  deed  was  not  made  until  after  the  passage 
of  the  law,  although  the  sale  took  place  before  the  act,  the 
court  holding  that  the  sale  was  not  complete  until  delivery 
of  the  deed.*  This  seems  mere  quibbling ;  if  the  sale  is  not 
complete  until  the  deed  is  executed,  then,  when  the  law  says 
the  deed  shall  be  executed  three  years  after  the  sale,  it  would 
be  improper  to  execute  the  deed  until  three  years  after  it  was 
executed.  The  contract  for  a  deed  is  made  at  the  time  of 
sale,  and  any  law  changing  the  terms  of  that  contract  is 
unconstitutional. 

§  715.  JRedemption  from  the  County  after  the  Statutory/ Period. 
In  Pennsylvania,  after  the  period  of  redemption  has  fled,  the 
title  of  the  county  to  lands  bid  in  by  it  becomes  absolute.  The 
owner  has  no  longer  any  right  to  redeem,  but  nevertheless 
may  do  so  by  permission.  The  commissioners  are  authorized 
to  sell  the  lands,  but  are  not  commanded  to  do  so.  The  object 
of  the  sale  is  only  the  collection  of  the  revenue ;  and  if  the 
commissioners  accomplish  this  by  allowing  the  owner  to  re- 
deem, their  action  is  valid.*  There  may  be  a  permissive  re- 
demption after  the  statutory  period ;  and  whether  a  certain 
transaction  was  intended  as  a  redemption  or  as  an  ordinary 
purchase  is  a  question  of  fact  for  the  jury.^  So,  where  un- 
seated lands  are  sold  for  taxes  and  bought  by  county  com- 

1  Conway  v.  Cable,  37  lU.  82. 

a  Keed  v.  Tyler,  56  111.  288;  Wilson  c.  McKenna,  52  id.  43;  see  also 
Hart  V.  Henderson,  17  Mich.  218;  Cooley's  Constitutional  Limitations, 
p.  *369. 

«  Gault's  Appeal,  33  Pa.  St.  99  (1859). 

*  Steiner  v.  Coxe,  4  Pa.  St.  26  (1846) ;  Langley  v.  Chapin,  134  Mass. 
89  (1883). 

6  Coxe  1).  Wolcott,  27  Pa.  St.  154. 
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missioners,  there  may  be  a  permissive  redemption  after  the  five 
years.i  But  the  payment  of  the  taxes  by  the  owner  subse- 
quent to  the  sale  would  not  affect  a  bona  fide  vendee  of  the 
commissioners  purchasing  in  ignorance  of  this  fact.^  Where 
land  of  Jenks  was  bought  by  the  commissioners  for  the  county 
at  a  tax  sale,  and  after  the  lapse  of  five  years  sold  by  them  at 
private  sale  and  without  advertisement  to  Wright,  which  sale 
was  for  that  reason  invalid,  and  the  commissioners  afterwards 
transferred  the  land  to  Jenks  by  indorsement  on  the  deed  to 
them  upon  payment  of  taxes,  etc.,  it  was  held  that,  the  com- 
missioners having  a  right  to  permit  a  redemption  at  any  time 
before  a  sale,  this,  though  in  form  a  sale  and  conveyance,  was 
in  fact  a  redemption  by  the  owner  and  not  a  sale,  and  that  the 
title  was  revested  in  Jenks.^  Where  land  sold  for  taxes  went 
to  the  county,  and/owr  years  after  a  tract  identical  in  descrip- 
tion was  sold  for  taxes  assessed  after  the  first  sale,  but  the 
owner  did  not  redeem  within  five  years  after  either  sale,  but 
after  ten  years  an  intended  redemption  took  place,  it  was  held 
that  even  if  the  two  sales  really  related  to  the  same  tract,  the 
redemption  could  not  take  effect ;  for  although  the  second  sale 
by  the  treasurer  before  the  five  years'  redemption  from  the 
first  sale  had  elapsed  was  irregular,  yet  it  was  good  as  against 
the  county,  though  not  affecting  the  right  of  the  owner  to  re- 
deem within  five  years  after  the  first  sale ;  but  as  he  did  not 
do  this,  the  land  was  held  under  the  first  sale.  The  effect  of 
redemption  is  only  to  divest  the  title  of  the  county ;  and  in 
this  case  the  title  had  passed  from  the  county,  and  the  redemp- 
tion had  no  effect.* 

§  716.  Redemption  after  the  Statutory  Time  hy  Agreement 
with  the  Purchaser.  —  By  agreement  between  the  purchaser 
and  the  owner  the  time  for  redemption  may  be  extended.^ 
An  offer  to  redeem  without  a  tender  will  not  save  costs.* 

1  Philadelphia  v.  Miller,  49  Pa.  St.  440, 

2  Lyman  v.  Philadelphia,  56  Pa.  St.  503. 

8  Jenks  V.  Wright,  -61  Pa.  St.  410 ;  see  also  Lybrand  v.  Haney,  31  Wis. 
230. 

*  Diamond  Coal  Co.  v.  Fisher,  19  Pa.  St.  267  (1852). 

s  Shoemaker  v.  Porter,  41  Iowa,  197  (1875).  «  Ibid. 
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Johnson,  residing  in  Maryland,  owned  lands  in  Pennsylvania ; 
they  were  sold  to  Rogers  in  1834  for  taxes ;  in  1836,  lefore 
the  time  for  redemption  had  expired,  SohTOAon  called  on  Rogers 
to  inquire  about  the  land,  when  Rogers  told  Johnson  he  had 
bought  it  to  save  it  for  the  family,  and  signed  a  paper  agreeing 
to  reconvey  on  being  paid  the  costs,  with  twenty-five  per  cent, 
etc.,  at  any  time  when  Johnson  should  require :  it  was  held  that 
this  was  evidence  of  a  redemption  outside  of  the  treasurer's 
office,  where  at  law  it  would  have  been  made ;  that  the  con- 
dition of  repayment  must  be  performed  to  make  it  effective  ; 
that  the  taxes,  costs,  etc.,  and  twenty-five  per  cent  did  not 
represent  the  price  of  the  land,  but  only  Rogers's  inchoate 
title ;  and  Johnson  having  been  prevented  from  redeeming  by 
Rogers's  voluntary  agreement  was  not  bound  to  pay  for  his 
own  title,  and  Rogers  was  estopped  from  claiming  as  vendor 
of  the  land  after  the  time  for  redemption  had  passed ;  and 
Rogers  having  occupied  and  used  the  land  and  received  profits 
from  it  more  than  the  amount  due  him  for  taxes,  etc.,  no  pay- 
ment of  them  to  him  was  necessary  to  enable  Johnson  to 
recover  the  land.^  Acceptance  by  a  purchaser  at  a  tax  sale 
of  the  redemption  money  paid  in  by  former  owner  ratifi£S  the 
issue  of  the  certificate  of  redemption.^  But  where  one  who 
claims  to  be  owner  of  the  land  in  fee  purchases  a  tax  title, 
and  then  receives  the  redemption  money  from  such  sale  from 
the  clerk  of  the  board  of  supervisors  deposited  by  another 
person  who  also  claims  to  be  owner,  this  will  not  estop  the 
purchaser  from  denying  the  title  of  the  redemptioner.^  A 
tender  to  the  assignee  of  the  certificate  of  sale  is  good.  But 
if  made  after  the  time  limited  by  law  for  redemption,  no 
matter  what  is  said  about  waiver  of  time,  nothing  short  of 
acceptance  of  the  redemption  money  will  amount  to  such 
waiver.^  A  tender  of  $100  (greatly  more  than  is  necessary 
to  redeem)  if  the  tax  purchaser  will  release  his  title  to  the 
tenderer,  is  not  an  offer  to  redeem.     Where  the  time  of 


'■■) 


1  Kogers  ».  Johnson,  70  Pa.  St.  224. 

*  Byington  v.  Hampton,  13  Iowa,  23. 
s  Terrell  v.  Grimmell,  20  Iowa,  393. 

*  Thweatt  v.  Black's  Exr.,  30  Ai-k.  744  (1875). 
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redemption  is  past,  and  there  is  a  conditional  waiver  of  the 
tax  title,  the  condition  must  be  strictly  performed  before  the 
waiver  can  be  taken  advantage  of.^  The  fact  that  the  owner 
of  the  land  was,  at  time  when  tax  accrued,  at  time  of  sale, 
and  during  period  of  redemption,  a  resident  of  a  State  in 
rebellion,  does  not  excuse  non-payment  of  the  tax,  nor  entitle 
him  to  redeem.^ 

§  717.  When  Mistake  of  Officer  or  other  Equity  will  base 
a  Claim  for  Redemption  after  the  Statutory  Period.  —  In 
Mississippi,  where  an  officer  gives  misleading  information 
to  the  owner  as  to  the  presence  of  the  land  on  the  delin- 
quent list,  qucere  whether  this  will  open  the  title  to  redemp- 
tion by  the  owner  after  the  prescribed  time.*  In  Missouri, 
where,  within  the  time  allowed  by  the  general  law  to  redeem 
certain  lands  sold  for  taxes,  the  owner,  having  been  in  the 
military  service,  made  tender,  under  the  act  of  March  12, 
1867,  of  the  amount  of  the  tax  for  which  it  was  sold  with  six 
per  cent  interest,  which  was  refused,  he  then  filed  his  petition 
to  enjoin  the  delivery  to  the  purchaser  of  his  tax  deed ;  the 
court,  after  the  proceeding  had  remained  in  court  till  after  the 
time  of  redemption  allowed  by  the  general  law  had  expired, 
decided  the  act  relied  on  unconstitutional  and  the  claim  of 
the  owner  invalid,  but  allowed  him  to  add  to  his  tender  the 
amount  required  by  law  to  redeem,  although  the  time  of 
redemption  had  lapsed,  and  on  payment  of  costs  made  the 
injunction  perpetual.  It  was  held  that  the  rule  ignorantia 
legis,  etc.,  did  not  apply  to  such  a  case,  especially  as  the  delay 
beyond  the  time  of  redemption  was  caused  in  part  by  the  action 
of  the  court,  and  that  equity  in  the  premises  properly  relieved 
against  such  mistake  of  law.*  In  Illinois,  though  the  right  to 
redeem  is  a  statutory  privilege,  yet  equity  will  relieve  against 
mistakes  or  frauds  on  the  part  of  the  officers.  Where  a  per- 
son attempts  in  good  faith  to  redeem,  but  by  mistake  of  the 
clerk  the  taxes  for  subsequent  years  are  omitted  in  the  calcu- 

1  McCuUoch  K.  Dodge,  6  R.  I.  346. 

2  Finley  v:  Brown,  22  Iowa,  538. 

«  Fitts  V.  Huff,  63  Miss.  594  (1886). 
*  Harney  c.  Charles,  45  Mo.  157. 
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lation,  equity  holds  the  sale  discharged,  and  will  protect  the 
title  of  the  owner  on  his  paying  the  amounts  omitted.^  Fail- 
ure of  the  clerk  to  notify  the  treasurer  of  the  fact  of  redemp- 
tion will  not  prevent  a  subsequent  deed  issued  by  the  latter 
from  being  void.^  Neglect  of  the  oificers  to  issue  the  proper 
certificate  of  redemption,  or  to  pay  over  the  money,  will  not 
affect  the  redemption.^  In  Iowa,  the  owner  cannot  redeem 
after  the  expiration  of  the  time  allowed  by  statute,  unless  the 
evidence  shows  very  strong  equities  entitling  him  to  relief.* 
Where  the  plaintiff,  the  owner  of  land,  left  money  with  the 
clerk  of  the  District  Court  to  pay  all  taxes  and  redeem  from 
all  sales,  and  the  money  was  amply  sufficient,  but  the  clerk, 
though  he  examined  the  records,  as  he  thought,  carefully, 
failed  to  find  a  record  of  the  sale  to  the  defendant,  of  which 
the  plaintiff  had  no  knowledge,  and  which  was  not  discovered 
until  the  defendant  demanded  his  deed,  it  was  held  that  equity 
would  relieve  the  plaintiff  and  allow  him  to  redeem  after  the 
statute  time.  It  is  the  duty  of  the  treasurer  and  clerk  to 
impart  correct  information  to  the  plaintiff  applying  to  them 
to  redeem  from  tax  sales,  and  the  plaintiff  is  justified  in 
relying  on  their  representations  and  assurances  that  the 
land  is  free.  Their  mistake,  error,  or  negligence  is  sufficient 
ground  to  support  the  right  of  redemption  after  the  tax  deed 
is  executed.^  It  is  a  fact  that  persons  who  pay  taxes  or 
redeem  almost  always  resort  to  the  tax  officers  for  informa- 
tion, and  rely  upon  them.  The  records,  though  accessible  to 
all,  are  not  readily  understood  by  all.  True,  a  very  high 
degree  of  care  on  the  part  of  the  owner  might  have  dis- 
covered the  fact  that  redemption  was  incomplete ;  but  such 

1  Gage  V.  Scales,  100  111.  224  (1881). 

2  Fenton  v.  Way,  40  Iowa,  196;  Leitzbach  v.  Jackman,  28  Kan.  524 
(1882;  subsequent  deed  void). 

*  Corbin  v.  Stewart,  3  Law  and  Eq.  Rep.  573. 

*  Harrison  v.  Owens,  57  Iowa,  315  (1881). 

*  Coming  Town"  Co.  v.  Davis,  44  Iowa,  628,  citing  Bubb  v.  Tompkins, 
47  Pa.  St.  359;  Baird  v.  Cahoon,  5  W.  &  S.  540;  Laird  v.  Heister,  24 
Pa.  St.  452;  Dougherty  v.  Dickey,  4  W.  &  S.  146;  Price  v.  Mott,  52  Pa. 
St.  315;  Lamb  v.  Irwin,  69  id.  436;  Dietrick  v.  Mason,  57  id.  40;  Van 
Benthuysen  v.  Sawyer,  36  N.  Y.  150;  Kenworthy  v.  Austin,  23  Ark.  375. 
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care  would  almost  always  prevent  the  mistakes  of  fact  against 
which  equity  relieves.  "  Surely,  it  is  requiring  too  high  a 
degree  of  diligence  on  the  part  of  the  owner  to  require  him  at 
his  peril  to  ascertain  the  fact  of  the  existence  of  a  tax  sale, 
which  those  intrusted  with  the  tax  records,  notwithstanding 
the  skill  acquired  in  their  offices  and  their  knowledge  of  the 
tax  books,  were  unable  after  careful  research  to  discover."  ^ 
Moreover,  the  law  is  to  be  liberally  construed  in  favor  of 
redemption.  But  where  in  answer  to  inquiry  the  treasurer 
gave  inaccurate  information  as  to  the  amount  required  to 
redeem,  this  was  held  no  excuse  for  failure  to  redeem,  nor 
any  ground  for  equitable  relief  after  execution  of  the  deed.^ 
The  inaccuracy  would  not  prevent  an  attempt  at  redemption 
at  the  amount  named.  In  a  Mississippi  case,  where  the  owner, 
receiving  misleading  information  from  the  auditor,  abandoned 
the  attempt  to  redeem,  it  was  held  no  defence  to  the  tax  title.? 
§  718.  Redemption  prevented  hy  Fraud  of  the  Purchaser.  — 
If  the  purchaser  of  lands  at  a  tax  sale  fraudulently  represents 
to  the  owner  that  the  land  bought  was  a  different  tract,  and 
one  in  which  he  is  not  interested,  and  so  prevents  redemption^ 
the  owner  may  have  a  perpetual  injunction  against  the  pur- 
chaser's obtaining  a  deed  for  such  land.*    Where  one  who  had 

1  Coming  Town  Co.  v.  Davis,  44  Iowa,  626  (1876) ;  Noble  v.  Bullis, 
23  id.  559,  which  in  effect  overrules  Bolinger  v.  Henderson,  Id.  165. 

2  EUsworth  V.  Cordrey,  63  Iowa,  678  (1882). 

3  Fitts  ».  Huff,  63  Miss.  594. 

«  Koon  i>.  Snodgrass,  18  W.  Va.  320  (1881).  So  in  Laing  u.  McKee, 
13  Mich.  124,  where  defendant  having  purchased  complainant's  land  at  a 
tax  sale,  on  being  offered  by  complainant,  shortly  before  the  time  for 
redemption  expired,  the  amount  of  his  bid  with  twenty-five  per  cent 
interest  thereon  for  an  assignment  of  his  certificate,  promised  to  send 
complainant  such  assignment  and  accept  the  amount  of  his  bid  and  in- 
terest within  two  or  three  days  ;  and  complainant,  relying  upon  his 
promise,  permitted  the  time  for  redemption  to  expire  without  redeeming, 
after  which  defendant  procured  a  tax  deed,  and  upon  a  tender  subse- 
quently made  of  his  bid,  interest,  and  charges  refused  to  accept  the  same, 
or  to  convey  said  land  to  complainant;  it  was  held  that  defendant's  con- 
duct, under  the  circumstances,  was  a  fraud  upon  complainant,  and  that 
the  latter  was  entitled  to  a  decree  against  him  for  the  conveyance  to  hini 
of  said  land.  See  also  Judd  v.  Mosely,  30  Iowa,  423,  in  which  the  facts 
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a  right  to  redeem  paid  all  but  two  dollars,  not  knowing  the 
precise  amount,  and  the  purchaser  promised  to  let  him  know 
how  much  it  was,  but  instead  of  doing  so  took  out  a  tax  deed, 
it  was  held  that  the  deed  should  be  set  aside  in  equity.^ 

§  719.  The  Manner  of  Redemption.  —  The  mode  and  manner 
pointed  out  by  the  statute  must  be  pursued.^  But  facts  may 
exist  amounting  in  equity  to  a  redemption,  without  any  pay- 
ment by  any  redemptioner.^  It  is  important  to  look  carefully 
into  the  law  and  the  facts,  in  order  to  ascertain  the  precise 
sum  due.  The  law,  and  the  order  of  the  inferior  tribunal 
levying  the  tax,  will  show  the  rate  of  the  levy  for  the  year  in 
question.  The  costs,  interest,  penalty,  and  back  taxes  can  be 
readily  ascertained  by  comparison  of  the  law  and  facts.*  The 
parties  in  interest  cannot  be  too  circumspect  in  their  exami- 
nation, with  a  view  to  ascertain  the  amount  of  the  redemption 
money.  The  maxim.  Be  minimis,  etc.,  possesses  no  healing 
virtues  in  case  the  owner  makes  a  blunder  in  this  respect. 
The  maxim,  as  has  been  shown,  is  seldom  applied  in  favor  of 
the  purchaser,  and  it  is  presumed  to  be  equally  inapplicable 
against  him.  The  condition  imposed  upon  the  former  owner 
is  usually  plain  and  easily  understood,  and  it  is  his  duty  to 
comply  with  its  exact  terms.  Courts  will  construe  the  law 
liberally  in  his  favor,  but  his  acts  must  be  construed  like  those 

are  nearly  similar  to  those  in  Laing  v.  McKee,  supra,  but  in  -which  the 
decision  is  based  upon  the  doctrine  of  implied  trust  (instead  of  fraud) 
enforceable  in  equity.  See  also  Mather  v.  Hutchinson,  25  Wis.  27,  where 
redemption  was  prevented  by  fraudulent  collusion  between  the  officer  and 
certificate  holder. 

1  Converse  v.  Rankin,  115  HI.  398. 

2  See  Stewart  v.  Brooks,  28  Mo.  62.  «  §  720. 

*  Under  the  Revenue  Act  of  Illinois  of  1845,  as  amended  in  1853,  in- 
terest on  the  taxes  for  each  year  is  to  be  computed  from  the  legal  day  of 
sale  in  such  year,  and  not  from  the  day  of  the  first  sale  under  which  the 
tax  purchaser  claims.  Comstock  v.  Cover,  35  111.  470.  As  to  interest 
under  the  Kansas  statute,  see  State,  ex  rel.  Famham,  v.  Bowker,  4  Kan. 
114.  As  to  what  must  be  paid  in  order  to  redeem  under  the  Iowa  statute, 
see  Mulligan  v.  Hintrager,  18  Iowa,  171 ;  Byington  v.  Hampton,  13  id.  23 ; 
Curl  V.  Watson,  25  id.  35;  M'Clintock  v.  Sutherland,  35  id.  487.  As  to 
Arkansas  statute,  see  Stephens  v.  Holmes,  26  Ark.  48 ;  see  also  State,  ex  rel. 
Farnham,  v.  Bowker,  supra  ;  Eaton  «.  Tallmadge,  24  Wis.  217. 

671 


§  720  REDEMPTION. 

of  the  officer  and  purchaser,  where  duties  are  imposed  upon 
them.  The  right  of  redemption  is  statutory,  and  is  subject 
to  all  the  limitations  and  conditions  imposed  by  the  law.^  In 
Louisiana,  in  a  suit  by  the  owner  to  redeem  lands  sold  for 
taxes,  the  judgment  decreeing  him  to  be  the  owner  and  put- 
ting him  in  possession  should  require  him  to  repay  to  the 
purchaser  the  amount  of  his  bid  with  interest,  etc.,  as  required 
by  law.^  So  the  judgment  that  plaintiff  be  permitted  to  re- 
deem upon  payment  of  a  certain  sum  found  due  to  defendant 
upon  an  accounting,  should  provide  for  interest  upon  that 
sum  from  rendition  of  judgment  to  time  of  payment.^  When 
the  law  provides  for  redemption  by  a  deposit  with  the  town- 
ship committee,  a  tender  to  the  purchaser  is  not  sufficient. 
He  is  under  no  obligation  to  accept  the  amount  tendered. 
The  duty  of  computing  the  amount  due  him,  or  of  taking  the 
risk  of  refusing  a  tender,  was  not  imposed  on  him  by  the  law.* 
§  720.  Indirect  Redemption  hy  JEJquitalle  Application  of 
Rents  and  Profits.  —  If  the  purchaser  at  the  tax  sale  is  in  pos- 
session of  the  land  at  the  time  of  the  sale,  and  is  indebted  to 
the  taxpayer  for  rent  in  a  sum  more  than  the  amount  of  the 
tax,  this  has  been  thought  to  operate  as  an  immediate  redemp- 
tion, and  the  deed  to  him  would  become  inoperative.^  In  this 
case  it  was  said  that  the  rule  would  be  the  same  whether  the 
purchaser  was  in  possession  as  tenant  by  contract  as  a  tres- 
passer or  claiming  to  own  the  land.  In  Spengin  v.  Porry  ® 
the  purchaser  went  into  possession  before  he  recorded  his 
deed,  which  was  necessary  to  the  vesting  of  any  title  in  him, 
and  appropriated  rents  and  profits  to  an  amount  more  than 
that  necessary  to  redeem.  It  was  claimed  that  this  amounted 
to  an  equitable  redemption.  But  the  court  said  that  the  three 
years  the  law  allowed  for  redemption  had  expired  before  the 
purchaser  went  into  possession ;  and  that  as  redemption  could 
not  then  have  been  accomplished  directly,  neither  could  it 

1  Quinn  v.  Kenney,  47  Cal.  147  (1873) ;  State  v.  Sehaak,  28  Minn.  359 
(1881).  =  Coleman  v.  Baker,  24  La.  Ann.  524. 

«  Fisk  V.  Brunette,  30  Wis.  102. 
*  Ruddy  V.  Woodbridge,  46  N.  J.  L.  Ill  (1884). 
6  Gaskina  v.  Blake,  27  Miss.  675,  677.  »  37  Iowa,  244  (1873) 
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indirectly   by   an   equitable    application   of    the   rents    and 
profits. 

§  721.  What  Interests  or  Portions  of  Land  may  be  separately 
Redeemed.  —  In  Alabama,  a  statute  of  Feb.  12,  1879,  allows 
the  redemption  of  portions  of  tracts  sold  during  a  specified 
time,  ■without  being  obliged  to  redeem  the  whole.^  In  People 
V.  Detroit  2  it  was  held  that  the  owner  of  an  undivided  interest 
in  lands  in  Detroit  may  redeem  such  interest  from  a  sale 
made  of  the  whole  land  for  city  taxes  since  the  charter  of 
1857,  by  paying  a  proportionate  amount  of  the  whole  tax. 
A  co-owner  of  land  may  before  sale  pay  his  share  of  the  taxes, 
and  thus  free  his  undivided  interest,  but  after  sale  redemp- 
tion can  only  be  effected  by  paying  or  tendering  the  whole 
amount  due  on  the  tract.*  In  Minnesota,  however,  an  undi- 
vided interest  may  be  separately  redeemed ;  indeed,  as  appears 
from  the  second  case  cited,  the  owner  of  an  undivided  interest 
cannot  redeem  the  whole,  but  only  his  own  estate,  but  the  stat- 
ute makes  no  provision  for  the  redemption  of  part  of  a  tract 
sold  as  a  single  parcel.  So,  where  one  half-section  was  sold 
as  one  tract,  and  B.  subsequently  became  the  owner  of  a  part 
of  this  tract,  she  had  a  right  to  redeem  to  protect  her  interest, 
but  must  redeem  the  whole.*  In  Iowa,  the  right  of  a  minor 
to  redeem  after  attaining  majority  is  limited  to  his  own  in- 
terest, and  does  not  extend  to  the  interest  of  a  co-owner.^ 
Where  several  distinct  parcels,  one  of  which  was  a  homestead, 
and  exempt  from  sale  for  any  taxes  other  than  those  levied 
thereon,  have  been  improperly  sold  in  gross,  the  purchaser 
cannot  object  to  a  redemption  by  parcels.  And  in  such  case 
he  has  a  right  to  receive  only  the  consideration  money  paid 
by  him  for  the  amount  redeemed,  with  penalty  and  interest 
thereon,  regardless  of  the  fact  whether  assessed  and  taxed  at 
more  or  less  than  its  actual  or  relative  value.     So,  where  land, 

1  Boyd  V.  Holt,  62  Ala.  296  (1878).  «  8  Mich.  14. 

8  People  ».  MoEwen,  23  Cal.  54  (1863) ;  Mayo  v.  Marshall,  Id.  594 
(1863);  Quinn  v.  Kenney,  147  Cal.  147  (1873). 

<  State  V.  Schaak,  28  Minn.  359  (1881) ;  Goodrich  v.  Florer,  27  id.  100 
(1880). 

«  Jacobs  ».  Porter,  34  Iowa,  341  (1872). 
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part  seated  and  part  unseated,  has  been  assessed  and  sold 
together  for  the  gross  tax,  the  owner  is  not  obliged  to  pay 
the  tax  on  the  seated  portion  before  he  can  redeem  the  un- 
seated, as  the  sale  of  that  portion  was  illegal.^  In  Curl  v. 
Watson  2  it  was  held  that  "  where  a  party  by  reason  of  owning 
any  interest  in  the  property  sold  for  taxes  has  a  right  to 
redeem,  he  may  redeem  the  whole,  and  the  purchaser  may 
require  him  to  redeem  the  whole  if  any."*  But  in  Jacobs  i;. 
Porter*  this  was  explained  to  mean."  that  the  right  to  redeem 
and  the  obligation  to  redeem  are  reciprocal  and  co-extensive. 
That  is  to  say,  the  purchaser  at  the  tax  sale  may  compel  or 
require  the  minor  to  redeem  all  he  has  a  right  to  redeem,  or 
none ;  "  and  Curl  v.  Watson,  so  far  as  the  language  used  con- 
veyed the  idea  that  a  minor  owning  a  part  might  redeem  the 
whole,  is  overruled.  In  that  case  the  other  part-owner,  who 
was  a  minor  and  entitled  to  redeem,  was  not  before  the  court ; 
and  the  request  to  limit  the  redemption  was  first  made  by 
counsel  for  defendants  in  their  argument  to  the  court,  and 
not  upon  issues  made  with  reference  to  limiting  the  right  of 
redemption  to  less  than  the  whole.  It  was  accordingly  held 
in  Jacobs  v.  Porter  that  the  right  of  a  minor  to  redeem,  after 
attaining  his  majority,  land  sold  at  a  tax  sale  during  his  mi- 
nority, is,  both  upon  general  principles  and  upon  construction 
of  the  statutes  upon  that  subject,  "  limited  to  the  real  prop- 
erty of  the  minor ;  that  is,  to  his  right  and  interest  in  the 
land  sold,"  and  does  not  extend  to  that  of  other  owners  or 
tenants  in  common  holding  undivided  interests  with  him,  so 
as  to  enable  him  to  redeem  the  whole  property  after  the  ex- 
piration of  the  time  for  redemption  allowed  to  his  adult 
co-owners.*  A  holder  of  a  deed  for  an  unassigned  right  of 
dower  is  allowed  to  redeem  not  merely  a  part,  or  to  the  extent 
of  the  dower  interest,  but  the  whole  estate.® 

1  Dietriok  ».  Mason,  57  Pa.  St.  40;  Penn  v.  Clemens,  19  Iowa,  372. 
"  25  Iowa,  35.  s  See  also  Rice  v.  Nelson,  27  Iowa,  148. 

*  34  Iowa,  341,  345. 

6  Followed  by  Miller  v.  Porter,  35  Iowa,  166;  Stout  v.  Merrill,  Id. 
47,  60. 

'  Rice  V.  Nelson,  27  Iowa,  148. 
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§  722.  The  Amount  necessary  to  Redeem.  —  Any  subsequent 
taxes  paid  by  the  purchaser  must  be  repaid  by  the  person 
seeking  to  redeem,  if  the  purchaser  has  filed  duplicate  receipts 
for  the  same  with  the  auditor.  If  he  neglects  this,  the  reim- 
bursement of  these  amounts  is  not  a  condition  of  redemption.^ 
Under  the  Iowa  laws  the  owner  may  redeem  by  paying  the 
taxes  for  which  the  land  is  sold  and  subsequent  taxes  paid  by 
the  purchaser ;  but  as  no  mention  is  made  of  prior  taxes,  he  is 
not  obliged  to  reimburse  amounts  paid  by  the  purchaser  upon 
taxes  due  for  a  year  previous  to  that  for  the  taxes  of  which 
the  land  was  sold.^  Taxes  paid  hy  the  purchaser  after  redemp- 
tion cannot  be  demanded  by  him  of  the  owner ;  he  cannot 
ask  to  be  protected  in  his  tax  title  till  such  amounts  are  re- 
paid. If  he  paid  such  taxes  on  the  supposition  that  there  had 
been  no  legal  redemption,  he  acted  at  his  peril.^  Penalties.  — 
When  land  has  been  offered  for  two  years  or  more,  and  not 
sold  for  want  of  bidders,  and  is  finally  sold  under  ch.  79,  Iowa 
Laws  of  1876,  for  less  than  the  amount  due,  if  the  owner 
afterward  seeks  to  redeem,  he  must  pay  not  merely  what  the 
purchaser  paid,  but  the  full  amount  that  was  due  at  the  time 
of  -sale,  with  interest  and  penalty  thereon.*  The  penalty  of  ten 
per  cent,  if  taxes  are  not  paid  by  the  1st  of  January,  becomes, 
when  added,  a  part  of  the  "  principal "  on  which  the  ten  per 
cent  additional  penalty  is  to  be  calculated,  and  the  total  so 
arising  and  the  costs  of  sale  must  be  tendered  in  order  to  re- 
deem.* An  unconditional  tender,  kept  good,  stops  interest 
from  its  date.®  A  law  requiring  as  a  condition  of  redemption 
payment  of  thirty  per  cent  interest  on  taxes  paid  by  purchaser 
subsequent  to  sale,  in  addition  to  the  amount  bid  at  the  sale 
and  thirty  per  cent  thereon,  is  not  unconstitutional.^  A  law 
(§§  6,  7,  ch.  106,  Gould's  Digest)  requiring  an  applicant  to  re- 
cover lands  sold  for  taxes  to  file  an  affidavit  of  tender  and 

1  Kennedy  v.  Bigelow,  43  Iowa,  74  (1876). 

2  Sheppard  v.  Clark,  58  Iowa,  371  (1882). 
8  Byington  v.  Allen,  11  Iowa,  4  (1860). 

*  Soper  V.  Espeset,  63  Iowa,  326  (1884). 
6  State  V.  Bowker,  4  Kan.  114  (1866). 
«  Cole  V.  Moore,  34  Ark.  582  (1879). 
'  Mulligan  v.  Hintrager,  18  Iowa,  171. 
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refusal  of  the  tax  and  costs,  with  one  hundred  per  cent  in- 
terest thereon,  and  twenty-five  per  cent  upon  all  subsequent 
costs  and  taxes,  and  the  full  value  of  improvements,  is  not 
unconstitutional,^  and  may  be  made  to  an  action  of  eject- 
ment as  well  as  to  a  bill  in  chancery ;  ^  but  it  does  not  apply 
to  a  bill  to  remove  a  cloud  from  complainant's  title.'  A  law 
requiring  fifty  per  cent  interest  on  redemption  from  tax  sale 
is  not  unconstitutional.*  One  redeeming  from  an  invalid  sale 
is  required  to  pay  the  purchaser  only  the  amount  of  his  bid 
and  six  per  cent  interest  thereon.^  The  amount  necessary  to 
redeem  may  be  settled  by  agreement.®  If  too  little  is  paid, 
it  is  not  necessarily  fatal,''  especially  if  the  error  arose  from 
a  mistake  of  an  officer  properly  relied  on  to  compute  the 
amount.* 

§  723.  Amount  settled  hy  Agreement. — Where  the  holder 
of  a  judgment  procured  a  tax  deed  to  lands  of  his  judgment 
debtor,  which  he  agreed  should  be  subject  to  redemption  by 
the  payment  of  his  advances  on  the  land  plus  the  judgment,  it 
was  held  that  the  other  claimants  of  the  land,  against  whom, 
but  for  such  agreement,  the  tax  deed  woul4  have  conveyed  an 
absolute  title,  could  only  redeem  therefrom  by  complying  with 
the  terms  of  the  agreement.' 

§  724.  Amount  paid  too  Small.  —  Where  the  owner  paid  the 
recorder  $5.99,  when  the  true  amount  necessary  to  redeem 
was  $6.04,  the  difference  was  held  to  be  such  as  might  result 
from  differing  modes  of  computation,  and  altogether  too  trivial 
to  affect  the  redemption.  Also  failure  of  the  recorder  to  file 
in  his  office  a  duplicate  receipt  will  not  invalidate  the  redemp- 
tion.^" A  judgment  for  redemption  by  payment  of  an  amount 
less  than  is  afterward  found  due  will  not  be  on  that  account 
reversed,  the  parties  acting  in  good  faith.^ 

1  Craig  V.  Flanagin,  21  Ark.  319 ;  Pope  «.  Macon,  23  id.  644. 

"  Pope  V.  Macon,  supra.  *  Chaplin  v.  Holmes,  27  Ark.  414, 416. 

*  Estes  V.  Stebbins,  25  Kan.  315  (1881). 

6  Roberts  v.  Merrill,  60  Iowa,  166  (1882). 

*  §  723.  '  §  724.  8  §  725. 
»  Jordan  v.  Brown,  56  Iowa,  288-286  (1881). 

"  Wyatt  V.  Simpson,  8  W.  Va.  394  (1875). 
»  ►Kraus  v.  Montgomery,  16  N.  E.  153  (Ind.). 
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§  725.  Payment  of  a  Wrong  Amount  hy  Reason  of  a  Mistake 
of  the  Officer  is  not  Fatal.  —  Payment  of  the  sum  demanded  by 
the  auditor  is  a  redemption,  though  by  his  mistake  it  is  less 
than  was  due.^  When  the  owner  offers  to  pay  the  taxes  and 
redeem  the  land,  it  is  the  duty  of  the  treasurer  to  demand  all 
that  should  be  paid,  and  the  owner  cannot  be  damaged  by  the 
treasurer's  neglect.^  Where  a  petition  to  redeem  a  lot  from 
a  tax  sale,  under  which  the  period  of  redemption  had  expired, 
alleged  that  the  plaintiff,  who  was  a  non-resident  of  the  State, 
upon  learning  that  his  lot  had  been  sold  for  delinquent  taxes 
by  his  agent,  applied  to  the  clerfc",  and  informed  him  that  he 
desired  to  clear  the  same  from  all  claims  or  liens  on  account 
of  tax  sales,  whereupon  the  clerk  examined  the  books  and 
informed  him  that  the  amount  required  for  that  purpose  was 
$16.40,  which  was  paid,  whereupon  the  clerk  issued  to  him  a 
redemption  certificate  from  a  sale  made  for  the  taxes  of  the 
year  subsequent  to  the  sale  in  question,  and  assured  him 
that  that  was  all  there  was  against  the  lot,  that  he  paid  the 
taxes  for  the  two  years  following  the  last  sale,  and  then  rested 
with  the  impression  that  all  antecedent  taxes  had  been  paid, 
it  was  held  that  the  facts  averred  would  not  entitle  the  plain- 
tiff to  redeem  from,  nor  affect  the  rights  of  the  defendant 
holding  said  tax  title  through  several  mesne  conveyances ; 
that  a  general  offer  to  the  clerk  to  pay  all  taxes  in  arrear,  or 
to  redeem  property  sold  for  taxes,  as  in  this  case,  without 
offering  any  specific  amount,  or  without  redeeming  or  request- 
ing to  redeem  from  the  specific  tax  sale  under  which  the 
defendant  claims,  would  not  raise  an  equity  in  favor  of  plain- 
tiff for  relief  as  against  an  innocent  purchaser .^  In  Noble  v. 
BuUis,*  however,  it  was  held  that  a  mistake  of  fact  may  be  a 
ground  of  equitable  relief  to  the  owner  in  a  case  of  tax  sale 
and  redemption  as  well  as  in  any  other  case ;  and  accordingly 
where  a  person  whose  land  had  been  sold  for  taxes,  upon 
hearing  of  it,  went  to  the  clerk  to  redeem  the  same,  who,  find- 

1  Forrest  v.  Henry,  33  Minn.  434. 

2  Price  V.  Mott,  52  Pa.  St.  315;  Bubb  v.  Tompkins,  47  id.  359. 

*  Bolinger  v.  Henderson,  23  Iowa,  165;  but  see  Lamb  v.  Irwin,  69  Pa. 
St.  436.  «  23  Iowa,  559. 
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ingthe  record  of  a  second  sale  that  had  been  subsequently 
made  by  mistake  for  the  taxes  of  the  same  year,  and  never 
having  observed  the  other  sale,  advised  the  owner  that  it  re- 
quired a  certain  amount  to  redeem,  which  was  thereupon  paid 
by  him,  the  clerk  delivering  to  him  a  certificate  of  redemption 
from-  the  second  sale,  the  owner  having  knowledge  of  but 
one  sale,  and  intending  to,  and  supposing  he  was  redeeming 
from  a  valid  sale,  it  was  held  that  these  facts  entitled  the 
owner  to  the  benefit  of  his  redemption,  which  operated  in 
equity  to  defeat  defendant's  legal  title,  which  would  otherwise 
have  vested  in  him  by  his  tax  deed ;  and  that  upon  his  paying 
to  the  holder  of  the  tax  deed  his  redemption  money,  penalty, 
and  interest,  he  was  entitled  to  have  the  tax  deed  cancelled  and 
his  title  as  against  it  quieted.  In  Lamb  v.  Irwin  ^  it  was  held 
that  where  a  party  in  redeeming  claims  to  have  paid  all  taxes 
demanded,  in  order  to  be  relieved  as  to  any  not  demanded,  it 
must  appear  that  the  fault  was  with  the  treasurer  exclusively. 
The  party  must  have  demanded  a  search  for  all  sales,  and  not 
allowed  the  treasurer  to  believe  that  a  particular  sale  only  was 
asked  for.  The  court  in  rendering  their  opinion  say :  "  We 
discover  no  error  in  the  principles  given  to  the  jury  governing 
the  offer  of  Benjamin  May  to  redeem  the  land  from  all  tax 
sales."  The  charge  to  the  jury  on  this  point  thus  approved 
was  as  follows :  "  If  Benjamin  May,  having  the  deed  of  Clark's 
minor  daughter,  went  to  the  treasurer,  telling  him  that  La- 
vinia  Clark  was  still  a  minor,  and  that  he  wanted  to  redeem  the 
land  and  pay  all  taxes  against  it  since  the  death  of  Richard 
L.  Clark,  and  the  treasurer  in  pursuance  of  such  demand 
made  an  examination,  and  made  one  account  purporting  to  be 
all  that  was  against  it,  and  Messrs.  May  and  Lamb,  believing 
it  to  be  all  that  was  against  it  and  all  that  was  demanded,  it 
would  be  a  good  redemption,  notwithstanding  the  sale  of  1852 
was  omitted  altogether.  In  a  word,  if  the  omission  was  the 
fault  of  the  officer  and  not  of  those  redeeming,  it  would  be  a 
good  redemption,  and  your  verdict  should  be  for  the  defend- 
ants. If  Mr.  May  knew  of  this  sale  of  1852,  or  any  other  sale, 
and  did  not  call   the  attention  of  the  treasurer  to  it,  the 

1  69  Pa.  St.  436. 
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redemption  is  not  good,  and  your  verdict  should  be  for  the 
plaintiff  for  the  half."  ^  In  Dietrick  v.  Mason,^  where  it  was 
held  that  if  an  owner  offers  to  redeem  his  land  it  is  the  duty 
of  the  treasurer  to  state  the  taxes  and  costs  to  "be  paid,  and 
if  he  misstate  the  amount  it  will  not  affect  the  redemption ; 
and  if  a  redemption  is  prevented  by  the  misconduct  of  the 
public  ofScer  through  whom  the  redemption  is  to  be  effected, 
the  tax  title  cannot  be  sustained ;  but  when  the  officer  has 
furnished  the  necessary  information  to  the  party  seeking  to 
redeem,  and  the  party  neglects  to  avail  himself  of  such  infor- 
mation, he  cannot  by  mere  neglect  on  his  part  make  it  the 
duty  of  the  officer  to  furnish  him  the  same  information  a 
second  time,  —  in  such  case  it  is  not  to  be  presumed  that  the 
failure  to  redeem  was  owing  to  the  neglect  of  the  officer  to 
furnish  such  information  a  second  time.*  A  co-tenant,  after 
judgment  and  sale  for  taxes,  can  only  redeem  by  paying  the 
whole  tax.*  Where  part  of  the  land  (a  homestead  under  the 
Iowa  statute)  sold  in  gross  is  redeemed,  only  a  pro  rata  part  of 
the  money  paid  at  the  tax  sale  is  to  be  paid  with  penalties  and 
interest,  whether  the  part  redeemed  was  taxed  at  more  or 
less  than  its  true  relative  value.^  If  sufficient  money  is  paid 
the  county  treasurer  for  the  purpose,  but  the  receipt  is  not 
filed  with  the  recorder,  the  redemption  is  nevertheless  good, 
and  a  subsequent  deed  is  void.^  The  treasurer  has  no  right 
to  issue  a  deed  in  disregard  of  the  act  of  the  auditor  in  per- 
mitting a  redemption.^ 

§  726.  To  'Whom  the  Money  is  to  be  paid  or  tendered.  —  The 
tender  or  payment  must  be  made  to  the  proper  person,  as  pur- 
chaser or  officer,  as  the  law  may  provide.  If  real  estate  sold 
for  taxes  has  been  ever  since  the  sale  in  the  possession  of 
one  claiming  title  adversely  to  the  purchaser,  the  tender 
should  be  to  the  purchaser,  and  not  to  one  to  whom  he,  while 

1  See  also  Hodgdon  v.  Wight,  36  Me.  337.  "  57  Pa.  St.  40. 

»  Van  Benthuysen  v.  Sawyer,  36  N.  Y.  150;  a.  c.  36  How.  Pr.  (N.  Y.) 
245. 

*  People,  ex  rel.  Presborg,  v.  McEwen,  23  Cal.  54. 

*  Penn  ».  Clemans,  19  Iowa,  372. 

*  Cooper  V.  Shepardson,  51  Cal.  298  (1876). 

t  Hartman  o.  Anderson,  48  Iowa,  309  (1878). 
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thus  disseised,  has  assigned.^  The  Mississippi  statute  re- 
quired the  owner,  in  case  he  desired  to  redeem,  to  tender  the 
amount  necessary  to  effect  the  redemption  to  the  purchaser. 
In  Bacon  V.  Conn  2  the  complainant  made  the  tender  in  due 
season,  but  afterwards  demanded  the  surrender  and  can- 
cellation of  the  tax  deed ;  it  was  held  that  this  latter  demand 
did  not  \itiate  the  tender,  and  a  decree  of  cancellation  was 
entered.  In  Halsey  v.  Blood  ^  it  was  held  that  money  left  by 
the  party  redeeming,  with  the  county  treasurer,  must  be 
left  unconditionally;  and  that  the  treasurer  was  bound  to 
pay  it  over  to  the  purchaser  without  any  of  the  conditions 
attempted  to  be  imposed  upon  it.  The  code  of  Louisiana 
authorized  a  redemption,  upon  condition  that  the  owner 
would  pay  to  the  purchaser  the  amount  of  his  bid,  with  all 
costs  and  charges,  eight  per  cent  interest,  and  the  value 
of  all  improvements  made  upon  the  land;  it  was  held  that 
an  offer  to  redeem,  and  a  refusal  by  the  purchaser  to  ren- 
der an  account,  were  equivalent  to  a  redemption.*  And 
if  the  purchaser  refuses  to  receive  the  money  tendered 
and  to  release  the  benefit  of  his  purchase,  the  owner  may 
have  relief  in  equity,  and  compel  him,  his  heirs  or  assigns, 
to  do  so.^  In  Bright  v.  Boyd,®  where  the  law  permitted  a 
minor  to  redeem  within  eight  years  from  and  after  the  sale, 
the  facts  were,  that  the  purchaser  at  the  tax  sale  conveyed  to  , 
a  stranger,  and  by  mesne  conveyance  the  title  became  vested 
in  one  Oilman ;  a  tender  was  made  to  Oilman  in  season,  but 
he  refused  to  receive  it,  and  the  only  question  was,  whether 

1  Faxon  v.  Wallace,  98  Mass.  44  (1867).  On  a  new  trial  of  said  case, 
evidence  having  been  offered  tending  to  prove  that  the  deed  of  the  pur- 
chaser of  the  tax  title  to  his  vendee  was  delivered  on  the  land,  and  that 
thus  the  purchaser's  title  passed,  it  was  held  that  a  tender  of  the  proper 
amount,  if  made  to  the  purchaser  of  the  tax  title,  although  he  has  con- 
veyed the  land  to  a  third  party  by  a  recorded  deed,  and  where  the  party 
making  the  tender  has  always  remained  in  the  undisturbed  possession  of 
the  land,  and  has  had  no  claim  to  the  land  made  on  him,  and  is  not 
proved  to  have  had  actual  notice  of  the  delivery  of  such  deed  on  the  land, 
was  nevertheless  properly  made.    Faxon  v.  Wallace,  101  Mass.  444. 

2  1  Sm.  &  M.  Ch.  (Miss.)  348.  «  5  Casey  (Pa.),  319. 
*  Brooks  B.  Hardwick,  5  La.  Ann.  675. 

6  Sperry  v.  Gibson,  3  W.  Va.  522.  «  1  Story,  478. 
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the  tender  ought  not  to  have  been  made  to  the  purchaser  at 
the  sale.  Story,  J. :  "  We  think  otherwise ;  for,  upon  the 
natural  and  indeed  almost  necessary  construction  of  the 
statute,  the  right  of  redemption  must  be  against  the  party 
who  is  possessed  of  the  tax  title,  at  the  very  time  of  the  re- 
demption ;  for  such  party  alone  is  entitled  to  the  redemption 
money,  as  holding  the  conditional  estate ;  and  a  tender  to 
any  other  person,  in  whom  the  title  is  no  longer  vested, 
would  displace  his  rights,  and  might  deprive  him  of  the  inter- 
vening charges,  which  had  been  incurred  by  him,  and  for 
which  he  might  justly  claim  remuneration  imder  the  statute." 
Where  the  purchaser  is  out  of  the  county,  payment  is  properly 
made  to  the  county  clerk  of  the  amount  he  declares  to  be  neces- 
sary to  redeem ;  and  although  the  purchaser  has  since  the  sale 
paid  other  taxes  on  the  land,  which  the  party  redeeming  does 
not  pay  to  the  clerk  because  ignorant  of  them,  the  effort  to  re- 
deem is  good,  and  will  save  the  property  on  payment  of  the  said 
subsequent  taxes.^  Where  a  husband  buys  land  at  a  tax  sale 
for  his  wife  and  with  her  money,  and  he  is  the  general  agent 
for  his  wife,  a  creditor  seeking  to  redeem  has  a  right  to  make 
tender  to  the  husband ;  and  if  he  had  not  authority  in  fact  to 
act  in  that  particular  matter,  it  was  his  duty  to  so  inform  the 
creditor,  and  his  failure  to  do  so  will  make  his  action  in  re- 
fusing tender  binding  on  his  principal,  and  the  creditor  will 
be  entitled  to  pay  the  money  to  the  clerk  in  order  to  redeem.^ 
In  Olmstead  v.  Tarsney,  where  a  tender  was  made,  not  to  the 
owner  of  the  tax-bill  lien,  but  to  the  purchaser  at  the  exe- 
cution sale  under  the  judgment  enforcing  such  lien,  the  court 
said  that  the  tender  did  not  divest  the  title  of  the  purchaser. 
He  still  held  the  land  subject  to  the  right  of  redemption, 
which  could  be  enforced  by  petition  in  equity.^  Payment  of 
redemption  money  to  one  who  was  in  fact  acting  as  deputy 
clerk  of  the  county  board  of  supervisors,  although  not  legally 
appointed  such,  was  held  to  be  a  valid  redemption.* 

1  Hale  V.  Penn's  Heits,  25  Gratt.  (Va.)  263  (1874). 
=!  Danser  v.  Johnsons,  25  W.  Va.  380  (1884). 
«  Olmstead  v.  Tarsney,  69  Mo.  400  (1879). 
*  Taylor  v.  Rountree,  28  Wis.  391. 
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§  727.  Tender  of  the  Amoont  necessary  to  Redeem.  —  A 
tender  of  the  proper  amount,  by  one  having  a  right  to  redeem, 
to  the  proper  officer,  and  within  the  time  allowed  by  the  act 
of  redemption,  will  operate  to  defeat  the  title  of  the  pur- 
chaser at  the  tax  sale.^  It  makes  no  difference  whether 
money  is  accepted  or  not.  A  tender  of  a  sufficient  amount 
within  the  time  limited  by  law,  ipso  facto  works  a  redemp- 
tion.2  The  proper  method  of  making  a  tender  is  to  actually 
produce  and  proffer  the  exact  sum  due,  at  least  no  less  ;  but 
this  may  be  waived  by  the  purchaser's  refusing  to  receive 
redemption,  not  on  the  ground  that  the  money  is  not  offered, 
but  on  some  collateral  ground  which  makes  it  evidently  use- 
less to  offer  him  the  money .^  Where  a  tender  of  taxes  is 
made  to  the  auditor,  insufficient  in  amount,  it  will  not  defeat 
the  subsequent  purchaser.*  If  the  owner  offers  to  redeem 
within  the  proper  time,  and  the  purchaser  refuses  to  accept 
the  offer,  a  subsequent  holder  of  the  certificate  and  deed  will 
hold  subject  to  the  right  of  redemption.*  If  a  purchaser 
improperly  refuses  to  allow  redemption,  he  may  be  perpet- 
ually enjoined  from  taking  a  deed,*  and  equity  will  set  aside 
a  deed  that  has  been  given,  when  the  owner  redeemed  the 
land  within  the  proper  timeJ  Where  the  clerk  of  the  county 
court  acting  as  agent  for  and  by  agreement  with  the  owner 
sent  his  (the  clerk's)  check  for  the  redemption  money  to  the 
tax  claimant,  who  returned  it,  saying  he  could  not  accept  it  and 
would  see  the  sender,  the  transaction  was  held  equal  to  a 
tender.  It  was  not  necessary  that  the  owner  should  pay  the 
money  to  the  clerk.^  A  tender  of  redemption  money,  which 
the  person  to  whom  it  was  made  refused  to  accept,  but  which, 
upon  its  being  left  with  him  against  his  wish,  he  afterwards 

1  Schenck  v.  Peay,  1  DiU.  C.  C.  (U.  S.)  267,  269. 
^  Basso  V.  Benker,  33  La.  Ann.  432  (1881);  Barns  v.  Ledbetter,  fA 
Tex.  374  (1881). 

«  Koon  V.  Snodgrassj  18  W.  Va.  188. 
*  Fitts  ».  Huff,  63  Miss.  594  (1886). 
6  Butterfield  v.  Walsb,  36  Iowa,  538  (1873). 
»  Koon  ».  Snodgrass,  18  W.  Va.  320  (1881). 
»  Wyatt  V.  Simpson,  8  W.  Va.  394  (1875). 
8  Townshend  r.  Shaffer,  3  S.  E.  586  (W.  Va.  1887). 
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refused  to  give  up,  is  sufficient.^  In  an  action  by  minors,  un- 
der,§  779,  Rev.  Stats.,  to  redeem,  to  save  costs  they  must  tender 
the  taxes  paid  by  defendant  and  keep  the  tender  good.^  A 
tender,  in  Massachusetts,  after  advertisement,  but  before  sale, 
need  not  include  any  fee  for  a  levy  upon  the  land,  or  travel 
to  make  a  return  to  State  and  county  treasurers,  or  for  a 
commission  on  the  tax.^  A  tender  must  be  unconditional, 
and  for  the  use  of  the  purchaser,  his  heirs  or  assigns,  and 
where  made  with  a  collusive  understanding  that  it  shall  be 
refused,  it  is  not  sufficient.*  In  Maine,  it  is  held  that  under 
their  statute  the  defendant  is  not  required  to  tender  taxes, 
etc.,' till  the  plaintiff  has  made  out  a  prima  fade  case ;  and 
then  if  he  attacks  the  tax  title  he  must  make  the  tender  re- 
quired by  the  statute.^  The  last  case  cited  held  that  no 
tender  need  be  made  when  several  parcels  have  been  sold  in 
gross,  so  that  the  proper  amount  to  be  tendered  cannot  be 
determined. 

§  728.  Construction  of  Redemption  Laws.  —  Statutes  favoring 
redemption  are  to  be  liberally  construed ;  for  the  sale  of  land 
for  ta,xes  is  the  nearest  approach  to  tyranny  that  exists  in  a 
free  government,  and  whatever  tends  to  modify  its  severity 
is  favorable  to  the  citizen  and  to  the  rights  of  property  and 
to  justice.®  The  principle  that  this  class  of  laws  should  be 
construed  liberally  was  sustained  in  Patterson  v.  Brindle,^ 
and  in  Winchester  v.  Cain.'  But  although  the  statutes  of 
redemption  are  liberally  construed,  courts  cannot  change  the 
mode,  or  vary  the  circumstances  or  conditions  upon  which 
the  law  makes  the  right  depend.* 

1  Rogers  o.  Butter,  11  Gray  (Mass.),  410. 
»  Curl  V.  Watson,  25  Iowa,  35. 

*  Converse  ».  Jennings,  13  Gray  (Mass.),  77. 

*  Woodbury  ».  Shackleford,  19  Wis.  55. 

B  Orono  V.  Yeazie,  57  Me.  517 ;  s.  c.  61  id.  431 ;  see  also  French  v. 
Patterson,  Id.  208;  Phillips  v.  Sherman,  Id.  548,  551. 

«  Gault's  Appeal,  33  Pa.  St.  98  (1859).  '  9  Watts  (Pa.),  99. 

^  1  Rob.  (La.)  421 ;  see  also  Burton  v.  Hintrager,  18  Iowa,  348 ;  Jones 
V.  Collins,  16  Wis.  594;  Annan  v.  Baker,  49  N.  H.  161,  170;  Faxon  v. 
Wallace,  98  Mass.  44. 

»  Boyd  V.  Holt,  62  Ala.  296  (1878). 
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§  729.  Power  of  the  Legislature  to  change  the  Law  of  Re- 
demption.—  The  law  in  being  at  the  time  of  sale  governs  the 
right  of  redemption.  The  time  can  be  neither  lengthened  nor 
shortened  by  subsequent  legislation.^  Even  though  power  be 
expressly  reserved  in  the  revenue  laws  to  change  the  period, 
any  statute  attempting  to  alter  the  period  as  to  any  sale  made 
under  previously  existing  laws  will  be  unconstitutional,  as  a 
sale  is  a  contract,  and  such  change  is  void  as  impairing  its 
obligation.^  It  might  seem,  as  the  law  existing  at  the  time  of 
a  contract  enters  into  it,  that  if  the  law  then  existing  ex- 
pressly provided  for  change,  then  any  change  would  be  a  part 
of  the  contract,  being  contemplated  in  it.  The  court  in  the 
case  just  cited  said  that  a  party  only  adopts  what  is  law,  and 
if  the  legislature  puts  into  the  statute  book  provisions  that 
are  unconstitutional,  contracting  parties  do  not  adopt  them. 
Suppose,  for  example,  that  the  legislature  should  enact  that 
all  subsequent  contracts  should  be  subject  to  the  right  of  the 
legislature  to  change  them  as  they  saw  fit.  If  it  were  held 
that  such  a  statute  were  adopted  into  each  contract  and  be- 
came a  part  of  it,  the  safeguards  of  the  constitution  would 
vanish  before  the  breath  of  sophistry.  The  right  to  redeem 
is  a  condition  attached  to  the  sale,  and  the  legislature  can- 
not defeat  it  by  a  subsequent  act.^  A  provision  affecting  the 
period  of  redemption  can  apply  only  to  sales  made  after  the  day 
on  which  the  act  took  effect.  It  cannot  apply  to  sales  made 
on  that  very  day  under  previous  statutes.*  Where  a  revenue 
law  is  repealed  by  an  act  changing  the  time  of  redemption, 
etc.,  but  providing  that  the  former  shall  remain  in  force  for  the 
collection  of  the  taxes  levied  under  it,  it  is  also  held  to  remain 
in  force  as  to  the  redemption  of  lands  sold  for  said  taxes.^ 

§  730.  Evidence;  Remedy.  —  The  receipt  or  certificate  of 
the  proper  officer  is  prima  facie  evidence  of  a  redempjjon.® 

1  Merrill  v.  Bearing,  32  Minn.  479  (1884). 

^  Goenen  v.  Schsoeder,  8  Minn.  392,  393  (1863). 

s  Moody  V.  Hoskins,  64  Miss.  468. 

*  Caruthers  v.  McLaran,  56  Miss.  371  (1879). 
6  Wolfe  V.  Henderson,  28  Ark.  304  (1873). 

•  Taylor  e.  Steele's  Heirs,  1  A.  K.  Marsh.  (Ky.)  316;  Byington  v. 
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Or  the  records  of  the  office  where  the  redemption  is  effected, 
or  sworn  copies  thereof,  may  be  resorted  to.^  The  certificate 
of  redemption  is  only  evidence  of  the  amount  paid  the  clerk, 
and  not  of  the  right  to  redeem,  or  of  the  age  of  the  person 
seeking  to  redeem.^  Loose  declarations  of  parties  will  not  be 
admitted  in  questions  of  this  character.^  A  mandamus  is  an 
appropriate  remedy  where  redemption  is  improperly  refused 
by  a  public  officer.*  Redemption  is  a  statutory  right,  and 
the  method  and  all  requirements  prescribed  by  law  must  be 
followed.  The  owner,  neglecting  his  statutory  remedy,  can- 
not obtain  a  redemption  through  equity,  unless  permitted  to 
do  so  by  statute  ^  (which  in  fact  involves  a  contradiction  of 
the  hypothesis),  or  unless  there  are  circumstances  of  fraud, 

Rider,  9  Iowa,  566.  So  is  the  treasurer's  sale  book  as  to  unseated  lands. 
Huzzard  o.  Trego,  35  Pa.  St.  9.  A  tax  sale  of  school  lands  is  not  invali- 
dated by  the  fact  that  at  the  time  of  the  sale  it  had  been  marked  "  re- 
deemed "  on  the  books  of  the  office,  and  a  receipt  to  that  effect  had  been 
given  to  the  certificate  holder,  when  this  was  done  by  mistake,  and  it  had 
not  been  in  fact  redeemed.  State,  ex  rel.  Kinney,  v.  School,  etc..  Land 
Com.,  13  Wis.  409.  Where  the  certificate  of  tax  sale  described  certain  lots 
sold  as  in  "  Hoxie's  Add."  (meaning  "  Hoxie's  Addition  to  Des  Moines  "), 
and  the  certificate  of  redemption  described  the  lots  by  numbers,  but  omit- 
ted the  name  of  any  town  or  addition,  referring,  however,  with  accuracy 
to  the  sale,  its  date,  the  amount,  and  the  years  for  which  sold,  and  that 
the  purchaser  had  since  paid  a.  certain  amount  of  taxes  thereon,  it  was 
held  that,  under  the  circumstances,  the  identity  was  sufficiently  estab- 
lished to  admit  in  evidence,  in  an  action  of  right,  the  certificate  of  redemp- 
tion, for  the  purpose  of  showing  that  a  redemption  had  been  made.  Rice 
V.  Nelson,  27  Iowa,  148.  In  Kansas,  the  redemption  receipt  or  certificate, 
in  order  to  be  of  any  validity  (under  §  87,  oh.  118,  Laws  of  1866; 
§  102,  oh.  107,  Gen.  Sts.  1868),  and  admissible  in  evidence  to  prove 
the  fact  of  redemption,  must  be  countersigned  by  the  county  olerk.  Shel- 
ton  V.  Dunn,  6  Kan.  128. 

1  But  the  failure  of  the  treasurer  to  enter  a  memorandum  of  the  re- 
demption of  land  in  the  list  of  tax  sales  is  not  sufficient  to  invalidate  the 
redemption  ;  the  party  redeeming  cannot  be  held  responsible  for  "the 
omission  of  the  officer.     Byington  v.  Bookwalter,  7  Iowa,  512. 

2  Henrichsen  v.  Hodgen,  67  111.  180  (1873). 

»  Lane  v.  Sharpe,  4  111.  566.  *  Finch  v.  Brown,  8  111.  488. 

«  Gladwin  v.  French,  112  Mass.  186;  Mitchell  v.  Green,  10  ket.  (Mass.) 
101;  Craig  v.  Flanagin,  21  Ark.  319. 
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accident,  or  mistake,  bringing  the  case  within  the  general 
rule  of  equity  jurisdiction.^  The  proceeding  in  the  courts 
for  redemption  is  in  rem^  and  no  person  need  be  named 
as  defendant,  or  served  with  process,  unless  the  statute  so 
requires. 

1  Koon  V.  Snodgrass,  18  W.  Va.  320;  see  §  725. 
«  Plumb  V.  Robinson,  13  Ohio  St.  298. 
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THE  DEED. 

§  731.  Summary  of  the  Subject  —  The  power  to  sell  implies 
the  power  to  give  a  deed.^  On  fulfilling  the  conditions  prece- 
dentj^  as  giving  proper  notice  of  the  application  for  a  deed,* 
etc.,  the  purchaser  or  his  assignee  has  a  right  to  a  deed  prop- 
erly executed.*  This  right  cannot  be  varied  by  the  legislature 
after  the  sale,^  and  may  be  enforced  by  mandamus  or  bill  in 
equity.*  The  right  comes  into  existence  at  the  time  fixed 
in  the'  law  ^  and  continues  indefinitely,*  or  at  least  until  so 
much  time  has  elapsed  that  an  abandonment  may  be  pre- 
sumed.? The  document  should  be  on  convenient  material  ^* 
and  properly  dated.^^  It  must  be  signed,  sealed,^  stamped, ^^ 
witnessed,^*  acknowledged,^^  recorded,'^  delivered,  and  ac- 
cepted,^'  as  the  law  requires.  It  must  be  made  by  the  proper 
officer  ^*  or  his  lawful  deputy  ^^  during  his  term  of  office,^"  on 
behalf  of  the  proper  grantor.  State,  county,  city,  town,  or 
former  owner,  as  the  law  and  the  circumstances  may  require,^^ 
and  must  be  issued  to  the  purchaser  or  his  assignee  when  the 
law  allows  assignment  of  the  certificate ;  ^  and  the  fact  of  a 
proper  assignment  will  be  for  the  claimant  under  the  deed  to 
prove.^  The  deed  must  contain  a  sufficient  description  of 
the  land,^  be  in  the  proper  form,  and  contain  the  proper 
recitals.^  If  it  shows  a  substantial  deviation  from  the  law, 
it  is  void  on  its  face ;  ^  and  if  uncertain  on  its  face,  no  ex- 
trinsic evidence  can  aid  it.^'^    If,  however,  its  recitals  are 

1  §  732.  2  §  733.  »  §  735.  *  §  733.  ^  §  734. 

8  §  734.  '  §  736.  »  §  740.  »  §  743.  ^  §  744. 

u  §  745.  "  §  746.  i»  §  747.  "  §  748.  «  §  749. 

i«  §  750.  .      "  §  751.  i»  §  752.  ^  §  753. 

»  §  754;  disputed.  «  §  755.  '^  §  756.  «  §  757. 

=*  §  758.  =»  §  771.  ^  §  790.  «  §  791. 
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suflBciently  certain  and  full,  and  under  possible  circumstances 
the  proceedings  recited  may  have  been  lawful,  the  deed  is  not 
void  on  its  face.^  A  tax  deed  relates  for  most  purposes  to 
the  time  when  the  period  of  redemption  expired.^  Except  as 
to  matters  of  form,  the  deed  is  governed  by  the  law  in  force 
at  the  time  of  sale.^  The  latest  tax  deed  is  paramount.* 
A  deed  issued  after  the  redemption  money  has  been  paid  is 
absolutely  void.®  Other  matters  relating  to  the  deed,  its 
effect  as  conveying  title,®  as  evidence,'^  and  as  color  of  title,® 
its  effect  when  the  land  was  exempt'  or  the  taxes  had  been 
paid  before  sale,^"  or  the  officer  had  exceeded  his  authority 
in  the  course  of  the  proceedings,"  and  the  effect  of  the  cov- 
enants contained  in  the  deed,^^  are  discussed  elsewhere.  An 
auditor's  deed  to  the  former  owner  made  during  the  period  of 
redemption  operates  only  as  a  redemption.^^ 

§  732.  Po'wer  to  sell  implies  Po-wer  to  deed.  —  The  contrary 
X5ases  are  unsustainable  on  any  principle  of  law  or  reason. 

The  question  sometimes  arises,  whether  a  power  to  sell 
land  for  the  non-payment  of  taxes  confers  by  implication 
the  power  to  execute  a  deed  to  the  purchaser.  Ordinarily  a 
power  of  sale  carries  along  with  it  the  authority  to  execute 
and  deliver  to  the  purchaser  the  usual  instrument  of  con- 
veyance. It  is  a  general  rule  that  every  grant  of  power  ne- 
cessarily carries  with  it  aU  the  usual,  ordinary,  and  necessary 
means  for  the  exercise  of  that  power .1*  And  in  the  case  of 
a  power  of  sale  it  would  seem  reasonable  that  this  principle 
should  apply.  The  sale  is  the  substantial,  and  the  convey- 
ance the  formal,  part  of  the  transaction.  In  cases  of  private 
agency  it  is  difficult  to  perceive  why  the  agent  cannot  convey 
as  well  as  sell,  under  a  power  to  do  the  latter.  If  the  owner 
of  the  estate  can  trust  his  agent  to  fix  the  terms  of  sale,  the 

'  §  792.  »  §  794.  8  §  795. 

*  Campbell  v.  St^g,  15  P.  Rep.  531  (1887) ;  37  Kan.  419. 
6  Gage  V.  Bailey,  115  111.  646.  «  §  954.  1  §  844. 

«  §  861.  «  §  801.  10  §  820.  "  §  839.  12  §  796. 

i«  Faler  v.  McRae,  56  Miss.  227. 

"  Thus,  it  is  said  that  the  right  to  tax  involves  the  power  to  enforce 
payment  by  sale  of  the  lands.    Biscoe  v.  Coulter,  18  Ark.  423. 
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law  may  surely  sanction  his  act  in  conveying  the  land  where 
but  little  discretion  is  necessary  compared  with  that  to  be 
exercised  in  the  sale  upon  which  it  is  based.  This  doctrine 
has  been  applied  to  tax  sales  in  Maine  and  Illinois,^  but  it  is 
most  emphatically  repudiated  in  Indiana  and  Michigan.^  In 
Doe  V.  Chunn,  which  presented  the  question  whether  a  muni- 
cipal corporation,  having  simply  a  power  to  sell  land  for 
taxes,  could,  after  a  sale,  make  a  deed  to  the  purchaser,  the 
power  was  denied,  because,  (1)  The  power  was  in  derogation 
of  the  common  law ;  (2)  A  corporation  can  exercise  no  im- 
plied powers ;  and  (8)  The  power  to  sell  did  not  imply  the 
powe»  to  convey,  because  the  general  law  authorizing  pro- 
ceedings against  delinquents  treated  the  sale  and  conveyance 
as  separate  and  independent  acts.  The  question  was  put  to 
the  court,  How  is  the  purchaser  to  obtain  his  right  ?  To  which 
it  was  replied,  "  The  method  is  not  pointed  out  by  legislative 
authority;  it  is  a  case  not  provided  for  in  the  statute,  and 
a  court  of  law  cannot  supply  the  defect."  And  in  Sibley  v. 
Smith  the  power  of  the  auditor  of  the  State  to  convey  lands 
sold  by  him  for  taxes  was  denied  upon  similar  grounds. 
These  decisions  appear  extremely  unjust,  and  contrary  to 
law  and  reason.  Can  it  be  supposed  for  an  instant  that  the 
legislature  ever  intended  to  authorize  the  sale  of  a  tract  of 
land,  receive  the  purchase-money,  and  then  refuse  to  clothe 
the  purchaser  with  the  title  to  it  ?  The  idea  seems  absurd. 
The  purchaser  can  buy  the  land,  but  acquire  no  title  to  it ; 
he  may  pay  his  money  to  the  State,  and  yet  receive  no  value 
for  it.  A  court  of  equity  cannot  aid  him,  because  that  court 
has  no  more  power  to  supply  a  casus  omissus  in  a  statute  than 
a  court  of  law  possesses.  If  courts  were  as  astute  in  sup- 
plying such  a  defect  as  they  are  occasionally  in  getting  rid 
of  the  positive  requirements  of  a  statute,  it  is  presumed  they 
would  be  able  to  sustain  a  conveyance  made  under  such  cir- 
cumstances by  unanswerable  arguments. 

§  733.  Eight  to  a  Deed.  —  The  purchaser  or  holder  of  the 

1  Farrar  v.  Eastman,  5  Me.  345;  Bruce  o.  Schuyler,  9  HI.  221,  273.  274. 
"  Doe  d.  Lemon  v.  Chunn,  1  Blackf.  (Ind.)  336,  338 ;  Sibley  v.  Smith, 
2  Mich.  486,  490. 
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certificate  has  a  right  to  receive  a  deed  properly  executed  ^ 
ou  fulfilment  of  the  conditions  precedent,  such  as  giving  no- 
tice of  the  application  for  a  deed,^  or  whatever  else  the  law 
requires.  In  Nebraska,  the  production  of  the  certificate  of 
purchase  is  a  condition  precedent  to  the  right  to  demand 
execution  of  a  deed.*  When  the  certificate  is  made  to  one 
person  and  the  deed  to  another,  there  must  be  evidence  of  an 
assignment ;  and  a  memorandum  at  the  bottom  of  the  deed, 
below  the  signature  of  the  clerk  and  witnesses,  with  no  indicar 
tion  that  it  is  part  of  the  deed,  is  no  evidence  of  an  assign- 
ment.* A  tax  deed  is  not  void  because  the  grantee  is  a  firm, 
and  named  in  the  firm  name,  "  Gilmore  &  Ware."  ^ 

§  734.  The  right  of  a  purchaser  to  a  deed,  in  pursuance  of 
the  sale  and  certificate,  when  the  time  of  redemption  expires, 
is  a  vested  one ;  and  the  legislature  cannot,  without  a  viola- 
tion of  the  contract  between  the  State  and  the  purchaser,  re- 
peal the  authority  of  the  oflBcer  to  execute  and  deliver  a  deed 
to  him.®  Nor  can  the  legislature  extend  the  time  of  redemp- 
tion after  the  rights  of  the  purchaser  have  attached.  Those 
rights  attach  when  his  bid  is  accepted  and  he  pays  the  pur- 
chase-money, and  the  statute  then  in  force  constitutes  the  law 
of  his  contract ;  by  it  alone  are  his  rights  and  duties  to  be 
determined.'^  Neither  the  power  nor  the  duty  of  the  county 
clerk  is  exhausted  by  the  issue  of  an  irregular  or  imper- 
fect deed.  If  the  purchaser  was  entitled  to  a  deed  at  all, 
he  had  a  right  to  a  good  one,  and  he  may  have  mandamus 
to  compel  the  clerk  to  issue  a  proper  deed.^  A  treasurer 
who  has  made  a  tax  deed  so  imperfect  and  irregular  as 

1  §  734.  s  §  735. 

s  Keed  ».  Merriam,  15  Neb.  323  (1883). 

*  Florida  Savings  Bank  v.  Brittain,  20  Fla.  507  (1884). 

5  Sherry  v.  Gilmore,  58  Wis.  332  (1883). 

«  Bruce  ...  Schuyler,  9  HI.  221,  274,  278.  As  to  how  long  such  right 
continues,  see  23  Wis.  224,  229. 

'  Dikeman  v.  Dikeman,  11  Paige  (N.  Y.),  484  ;  Robinson  v.  Howe,  13 
Wis.  341 ;  see  also  Adams  o.  Beale,  19  Iowa,  61 ;  Smith  ».  Cleveland,  17 
Wis.  556;  Nelson  v.  Rountree,  23  id.  367, 

8  Douglass  V.  Nuzum,  16  Kan.  515  (1876);  see  also  Gonld  o.  Thomp- 
son, 45  Iowa,  450  (1877). 
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not  to  pass  the  title,  may,  upon  his  own  motion  (unless 
some  statutory  provision  forbids  it),  where  the  law  has  been 
substantially  complied  with,  make  a  second  or  other  deed, 
correct  in  fact  and  regular  in  form,  so  as  to  invest  the  pur- 
chaser with  the  legal  title.  It  was  accordingly  held,  where 
the  deed  made  by  the  treasurer  was  void,  as  showing  a 
sale  in  gross,  that  he  might  execute  a  second  and  corrected 
deed,  showing  the  sale  in  parcels  in  accordance  with  the  facts 
as  shown  by  the  record  of  sales.^  When,  however,  the  treas- 
urer has  executed  to  the  purchaser  a  valid  deed  in  compliance 
with  the  statute  and  the  sale,  his  power  is  exhausted,  and  he 
cannet  divest  or  in  any  manner  affect  the  title  thus  conveyed 
by  the  execution  of  a  second  deed.^  The  repeal  of  the  law 
under  which  the  sale  was  made  does  not  divest  the  pur- 
chaser's right  to  a  deed,  and  a  mandamm  is  an  appropriate 
remedy  to  compel  its  execution  and  delivery.  Under  some 
circumstances,  where  numerous  parties  are  interested  in  the 
question,  and  equity  demands  it,  a  bill  in  chancery  will  doubt- 
less be  a  concurrent  remedy  to  compel  the  specific  execution 
of  the  contract  of  purchase.^  But  no  case  is  conceived  of 
where  the  latter  remedy  would  be  absolutely  essential  to  the 
protection  of  the  rights  of  the  purchaser.  Where  a  statute 
authorized  the  corporation  of  a  city  to  sell  land  for  taxes, 
and  to  execute  a  lease  of  the  same  to  the  purchaser  if  the 
owner  neglected  to  redeem  within  a  specified  time,  the  court 
refused  to  grant  a  mandamus  requiring  the.  execution  of  such 
lease,  although  the  time  for  redemption  had  expired,  where 
the  corporation  had  failed  to  publish  a  notice  required  to  be 
published  after  the.  sale  and  before  the  expiration  of  the  period 
of  redemption,  calling  upon  the  owner  to  come  in  and  redeem, 
such  failure  making  the  legal  right  to  the  lease  defective.*  So, 
where  the  statute  provided  that  a  tax  deed  should  be  conclu- 

1  M'Cready  v.  Sexton,  29  Iowa,  356;  s.  c.  4  West.  Jur.  332;  Parker  ». 
Sexton,  29  Iowa,  421 ;  s.  c.  4  West.  Jur.  354 ;  Hurley  v.  Street,  29  Iowa, 
429;  8.  c.  4  West.  Jur.  360;  Johnson  ».  Chase,  30  Iowa,  308;  Gray  e. 
Coan,  Id.  536;  see  also  Woodman  v.  Clapp,  21  Wis.  350. 

2  Bulkley  «.  Callanan,  32  Iowa,  461. 

8  See  Clippinger  v.  TuUer,  10  Kan.  377,  382. 

*  People  V.  New  York,  10  Wend.  (N.  Y.)  395,  397. 
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sive  of  certain  facts  and  prima  facie  evidence  of  others,  and 
R.,  the  owner  of  a  part  of  a  tract  of  land,  not  having  paid  the 
taxes  on  his  part  before  the  sale,  had  purchased  the  certificate 
of  sale  of  the  whole  tract,  and  refusing  the  redemption  money 
offered  by  S.  for  her  part,  on  the  ground  that  she  could  only 
redeem  the  whole,  sought  by  mandamus  to  compel  the  issue  to 
him  of  a  tax  deed,  it  was  held  that  he  had  neither  a  legal  nor 
an  equitable  right  to  such  a  deed,  and  the  writ  was  refused.^ 

§  735.  Notice  of  Expiration  of  Redemption  Period  and  Appli- 
cation for  Deed. —  In  Illinois,  the  purchaser  desiring  a  deed 
must  make  an  affidavit  stating,  among  other  things,  that  per- 
sonal notice  of  the  expiration  of  the  time  of  redemption  has  been 
given  the  occupant  and  the  person  in  whose  name  the  land  was 
assessed,  and  it  is  not  enough  to  state  merely  that  notice  was 
given;  the  facts  must  be  set  out  so  that  the  court  may  judge  if 
the  requirement  of  personal  notice  was  complied  with.^  And 
even  where  the  person  assessed  never  had  or  claimed  any  inter- 
est in  the  premises,  and  they  were  vacant  and  unoccupied,  want 
of  personal  notice  to  him  was  fatal  to  the  deed.^  If  the  person 
assessed  and  not  notified  was  the  owner,  he  may  redeem 
though  a  deed  has  been  given.*  Service  on  a-laboring  man  in 
the  employ  of  the  owner,  but  not  his  business  agent  or  in 
any  way  authorized  to  receive  such  notice,  is  not  sufficient.® 
In  Wisconsin,  no  deed  can  be  issued  on  land  not  occupied  un- 
less there  is  filed  with  the  officer  issuing  the  deed  an  affidavit 
by  the  holder  of  the  certificate,  or  other  person,  that  the  land 
was  not  occupied  for  thirty  consecutive  days  at  any  time  dur- 
ing the  six  months  preceding  the  application  for  a  tax  deed.^ 
If,  when  the  time  for  giving  notice  arrives,  the  land  is  taxed 
to  unknown  owners  and  there  is  no  one  in  possession,  a  valid 
deed  may  issue ;  there  is  no  provision  for  notice  in  such  case.'' 
An  error  in  the  notice  as  to  the  amount  due  for  taxes,  etc., 

1  State,  ex  rel.  Roe,  v.  Williston,  20  Wis.  228. 

2  Price  V.  England,  109  111.  395,  396  (1884). 
«  Barnard  v.  Hoyt,  63  El.  341  (1872). 

*  Heaton  v.  Knight,  63  Iowa,  687,  688  (1883). 
6  Gage  V.  Schmidt,  104  111.  109  (1882). 
6  Howe  V.  Green,  57  Wis.  269  (1883). 
'  Tuttle  B.  Griffin,  64  Iowa,  455  (1884). 
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will  not  vitiate  a  subsequent  deed.^  Notice  of  application  for 
a  deed  may  be  served  by  the  applicant  himself,  and  affidavit 
thereof  made  by  him  where  there  is  no  provision  to  the  con- 
trary .^  The  insufficiency  of  the  affidavit  of  non-occupancy  or 
the  entire  lack  of  it  will  be  cured  by  the  statute  of  limita- 
tions.^ A  statute  requiring  the  holder  of  a  tax  certificate, 
made  before  passage  of  the  statute,  to  give  notice  to  the  occu- 
pant before  taking  his  tax  deed,  does  not  impair  the  obligation 
of  the  contract.  A  mere  enhancing  the  difficulty  of  perform- 
ance, or  diminishing  the  value  of  performance  by  a  statute 
acting  retrospectively,  does  not  impair  the  obligation  of  tlie 
contract,  provided  it  leaves  in  full  force  the  obligation  of  per- 
formance under  the  new  conditions.*  But  in  Iowa  a  statute 
requiring  notice  will  not  apply  in  cases  where  sales  were  made 
prior  to  the  law.^  A  law  requiring-  three  months'  notice  can- 
not be  applied  to  a  case  in  which  the  holder  of  the  certificate 
was  entitled  to  a  deed  before  passage  of  th&law,  or  in  less  than 
three  months  thereafter.* 

§  736.  The  Time  -v^ithin  'which  the  Deed  must  be  executed.  — 
The  provisions  of  law  on  this  subject  are  various.  A  deed 
executed  before  the  time  prescribed  is  void ;  '^  but  when  the 
power  arises,  delay  will  not  in  general  affect  the  right  to 
have  a  deed,  nor  the  right  to  a  second  or  corrected  deed 
where  the  first  is  irregular,*  though  a  delay  of  eleven  years 
before  making .  demand  for  a  deed  has  been  held  an  aban- 
donment of  the  right.® 

§  737.  It  may  be  laid  down  as  a  general  rule  that  the 
officer  on  whom  the  power  to  convey  is  conferred  cannot  exe- 
cute a  conveyance  to  the  purchaser  until  the  expiration  of  the 
time  limited  by  law  for  the  redemption  of  the  estate.^**  The 
same  rule  of  strictness,  applied  to  the  residue  of  the  proceed- 

J  Leggett  V.  Rogers,  9  Barb.  407  (1850). 

"  Scheftels  v.  Tabert,  46  Wis.  439  (1879). 

«  Sherry  v.  Gilmore,  58  Wis.  333  (1883). 

*  Curtis  V.  Whitney,  13  Wal.  (U.  S.)  70,  71  (1871). 

«  Robinson  v.  First  Nat.  Bank  of  Cedar  Rapids,  48  Iowa,  358  (1878). 

«  Kearns  v.  MoCarville,  24  Wis.  457  (1869). 

'  §  737  et  seq.  «  §  740-742.  »  §  743. 

1"  Annan  v.  Baker,  49  N.  H.  161. 
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ings,  is  equally  applicable  to  this ;  besides,  the  purchaser  can 
acquire  no  right  whatever  to  the  estate  untU  the  time  of  re- 
demption has  elapsed.  A  deed  made  prior  to  that  time  would 
not  only  seem  to  be  illegal,  but  a  useless  act  so  far  as  the 
purchaser  is  concerned.  It  could  not  acquire  any  additional 
validity  from  the  fact  that  the  owner  of  the  estate  failed  to 
redeem.  The  officer  having  no  power  to  deliver  the  de«d,  nor 
the  purchaser  a  right  to  accept  it,  before  the  expiration  of  the 
time  fixed  for  redemption,  the  officer  must  at  the  proper  time 
execute  and  deliver  a  new  deed  to  the  purchaser,  or  redeliver 
the  old  one.  The  date  of  the  deed  being  immaterial,  a  re- 
delivery of  it,  when  the  power  to  convey  attached,  would 
undoubtedly  be  sanctioned  by  the  courts,  and  the  deed  treated 
as  an  operative  conveyance. 

§  738.  Where  a  married  woman  executes  a  deed  without 
the  jpinder  of  her  husband,  it  is  void  to  all  intents  and  pur- 
poses ;  yet  it  is  held  that  a  redelivery  of  the  deed  after  the 
death  of  her  husband  will  pass  the  estate.^ 

§  739.  The  statute  of  Illinois,  which  is  undoubtedly  simi- 
lar in  principle  to  that  of  every  other  State,  wiU  fully  illus- 
trate this  doctrine.  That  statute  provides  that  "immediately 
after  the  expiration  of  the  term  of  two  years  from  the  date  of 
the  sale  of  any  land  for  taxes,  under  the  provisions  of  this  act, 
the  sheriff  shall  make  out  a  deed  for  each  lot  or  parcel  of 
land  sold  and  remaining  unredeemed,  and  deliver  the  same  to 
the  purchaser  upon  the  return  of  the  certificate  of  purchase."  ^ 
The  statute  gave  to  owners  laboring  under  no  disabilities  two 
years  from  the  date  of  the  sale  to  redeem.^  It  will  be  per- 
ceived that  the  language  of  the  law  does  not  empower  the 
officer  to  convey,  until  the  expiration  of  two  years  from  the 
date  of  the  sale.*  Under  these  statutes,  if  the  purchaser  at  a 
tax  sale  allows  the  land  to  be  again  sold  within  two  years, 

1  Perkins,  154;  Goodright  d.  Carter  r.  Straphan,  1  Cowp.  201;  Doe  d. 
DePeyster  v.  Howland,  8  Cow.  (N.  T.)  277. 
«  Session  Laws,  1838,  1839,  p.  17,  §  42. 

*  Session  Laws,  p.  16,  §  38. 

*  Under  the  Minnesota  statute  a  deed  may  be  made  before  the  expira- 
tion of  the  period  of  redemption.    Baker  v.  Kelley,  11  Minn.  480. 
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whether  for  the  same  class  of  taxes  or  for  other  taxes  prop- 
erly assessed,  e.  g.  municipal  taxes,  his  right  to  a  deed  is  post- 
poned until  the  expiration  of  two  years  from  the  date  of  the 
second  sale,  during  which  time  the  land  is  subject  to  redemp- 
tion, and  a  deed  obtained  within  the  limitation  from  the  sec- 
ond sale  is  void.^  In  Connecticut,  the  deed  is  to  be  executed 
with  all  convenient  despatch  after  sale,  though  it  must  lie  un- 
recorded twelve  months,  till  the  time  for  redemption  has 
passed  ;  and  where  a  sale  was  in  1822,  and  a  deed  was  not  exe- 
cuted till  1826,  it  was  invalid.^ 

§  740.  The  power  to  convey,  when  it  once  attache8„i8  a  con- 
tinuing one,  and  the  exercise  of  it  is  not  barred  by  lapse  of 
time,  except  so  far  as  the  general  statutes  of  limitation,  which 
bar  the  right  of  entry  upon  the  land,  and  the  recovery  of  the 
possession  of  it  by  action,  may  affect  the  rule.  The  certifi- 
cate of  sale  vests  in  the  purchaser  an  equitable  interest  in  the 
land,  and  he  has  a  right  to  be  clothed  with  the  legal  title  at 
any  time  after  the  period  of  redemption  has  elapsed,  and  be- 
fore his  right  is  barred  by  the  statute  of  limitation  ;  and  even 
afterwards,  where  the  premises  are  not  in  the  adverse  posses- 
sion of  another.  Probably  in  no  instance  can  the  officer  re- 
fuse to  convey,  upon  the  ground  that  the  entry  or  action  of 
the  purchaser  is  barred.  Upon  mandamus,  or  bill  in  chancery, 
the  adverse  possessor,  not  being  a  necessary  party  to  either 
form  of  action,  the  court  would  not,  in  this  collateral  manner, 
decide  whether  the  purchaser  or  adverse  claimant  had  the 
better  title.  In  Eaton  v.  North  ^  it  was  held  that  the  fact 
that  twenty-seven  years  had  elapsed  since  the  time  of  the  tax 
sale,  and  fifteen  years  since  the  issue  of  the  former  deed,  did 
not  invalidate  the  second  deed,  or  deprive  the  grantee  of  his 
right  thereto. 

§  741.  The  officer  delivers,  and  the  purchaser  accepts,  the 
deed  without  prejudice  to  the  rights  of  the  former  owner, 
except  where  the  proceedings  have  been  strictly  regular. 
Whether  the  deed  is  executed  voluntarily  or  compulsorily, 
it  binds  no  one  but  the  parties  to  it,  the  act  being  purely  min- 

1  Denike  v.  Rourke,  3  Bis.  C.  C.  (U.  S.)  39. 
s  Ives  V.  Lynn,  7  Conn.  504  (1829).  «  32  Wis.  303. 
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isteriaJ.  For  these  reasons  it  is  clear  that  no  lapse  of  time  will, 
as  a  general  rule,  extinguish  the  power  of  the  officer  to  execute 
and  deliver  to  the  purchaser  a  deed  for  land  purchased  at  a 
tax  sale.    Nor  are  authorities  wanting  upon  this  question. 

§  742.  In  Graves  v.  Bruen  ^  the  sale  was  on  Jan.  10, 1833, 
the  deed  bore  date  Jan.  2, 1840,  and  the  title  of  the  purchaser 
was  sustained.  In  another  case  the  sale  was  made  March  3, 
1884,  and  the  deed  was  executed  March  8, 1838  (upwards  of 
two  years  after  the  expiration  of  the  time  of  redemption)  ;  but 
this  deed  misrecited  the  year  for  which  the  taxes  were  due, 
for  the  non-payment  of  which  the  sale  was  made.  In  conse- 
quence of  this  mistake  a  second  deed  was  executed  and  de- 
livered to  the  purchaser  Nov.  10,  1841,  reciting  the  said  facts, 
and  the  last  deed  was  held  valid.^  It  will  be  perceived  that 
in  this  case  seven  years  and  eight  montlis  intervened  between 
the  day  of  the  sale  and  the  date  of  the  corrected  deed.  By 
the  present  law  of  Illinois  the  purchaser  must  take  out  his 
deed  and  file  it  for  record  within  a  year  after  the  expiration 
of  the  period  for  redemption ;  but  any  time  that  he  is  pre- 
vented from  acting  by  injunction,  or  refusal  of  the  clerk  to 
make  the  deed,  is  not  to  be  computed  in  the  time  allowed.® 
In  the  Bank  of  Utica  v.  Mersereau,*  where  many  years  had 
elapsed  since  the  execution  of  the  deed,  which  did  not  comply 
with  the  statute  in  point  of  form,'  the  court  intimated  that 
the  error  might  be  corrected  by  a  bill  in  chancery. 

§  743.  Abandonment  of  his  Mights  by  Purchaser  presumed 
from  Delay.  —  Where  the  purchaser  delayed  for  eleven  years 
making  any  application  for  a  deed,  it  was  held  that  the  owner 
might  presume  an  abandonment  of  the  tax  title;  and  at 
any  rate,  one  purchasing  the  land  from  the  owner  after  so 
long  a  time  could  not  be  disturbed  by  the  tax  claimant.^ 

§  744.  Material  of  the  Deed.  —  The  deed  must  be  written,  or 
printed,  on  parchment  or  paper,®  or  it  may  be  partly  written 

1  6  HI.  167.  *  Maxcy  v.  Clabaugh,  6  HI.  26. 

»  Gage  V.  Reid,  118  111.  35  (1886).        <  3  Barb.  Ch.  (N.  Y.)  528. 
<>  Ockendon  i-.  Barnes,  43  Iowa,  615  (1876). 

•  Coke,  Litt.  229  a ;  2  Blackst.,  Com.  297;  Clason  v.  Bailey,  14  Johns. 
(N.  y.)  484,  491;  Schneider  v.  Norris,  2  Maule  &  S.  286,  288! 
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and  partly  printed.  It  is  said,  however,  that  greater  effect  is 
to  be  given  to  the  written  part  of  a  contract  or  deed,  where  it 
is  written  in  part  and  printed  in  part,  and  it  is  doubtful,  upon 
the  whole  instrument,  what  the  intent  of  the  parties  was.^ 

§  745.  The  Date  of  the  Deed.  —  Where  the  date  of  a  tax 
deed  was  left  blank,  the  court  presumed  that  it  was  executed 
and  delivered  prior  to  the  passage  of  a  statute  which,  it  was 
contended,  took  away  the  power  of  the  oflficer  to  make  the 
deed.  The  date  of  the  deed  may  be  proved  by  parol,  and  in 
the  absence  of  evidence  it  will  be  presumed  to  have  been 
made  at  the  proper  time.^  This  is  in  accordance  with  the 
general  rule;  the  date  is  regarded  as  non-essential,  the  deed 
taking  effect  from  its  delivery ;  and  when  the  date  becomes 
material,  in  the  course  of  a  litigation,  an  omission  may  be 
supplied,  or  .the  deed  contradicted,  where  a  wrong  date  is 
given,  by  extrinsic  'evidence.  The  law,  however,  will  pre- 
sume that  a  deed  was  delivered  on  the  day  of  its  date.^ 

§  746.  The  Seal.  —  The  statutes  usually  require,  in  terms, 
the  sealing  of  the  deed.*  This  was  a  requisition  in  the  statute 
of  Illinois,  of  Jan.  26,  1826.^  The  private  seal  of  the  person 
executing  the  deed  is  required,  unless  the  statute  otherwise 
provides.®  Under  the  Wisconsin  statute  of  1859  the  seal 
should  be  that  of  the  county  or  municipality,  and  not  that 
of  the  ofi&cer.^    So  in  Nebraska,  if  the  seal  of  the  county  "  is 

1  3  Kent,  Com.  260;  Robertson  v.  French,  4  East,  130, 136. 

»  Thompson  v.  Schuyler,  7  111.  271. 

«  Armitt  v.  Breams,  2  Ld.  Eayni.  1076 ;  Perkins,  •  120 ;  Touch.  55 ;  4 
Com.  Dig.  tit.  Fait.  (B.  3);  2  Blackst.  Com.  304;  Hall  v.  Cazenove,  4 
East,  477;  Wood  v.  Owings,  1  Cranoh  (U.  S.),  239;  Jackson  d.  Harden- 
berg  V.  Schoonmaker,  2  Johns.  (N.  Y.)  230;  Jackson  d.  Griswold  v.  Bard, 
4  id.  230;  Jackson  d.  Lepper  v.  Griswold,  5  id.  139 ;  Tompkins  v.  Corwin 
9  Cow.  (N.  Y.)  255;  Metcalf  u.  Standeford,  1  Bibb  (Ky.),  619 ;  Colquhouu 
V.  Atkinson,  6  Munf.  (Va.)  555. 

4  As  to  the  manner  of  pleading  the  sealing  of  the  tax  deed,  and  the 
kind  of  seal  required  in  Wisconsin,  see  Dolan  v.  Trelevan,  31  Wis.  147; 
also  Woodman  v.  Clapp,  21  id.  350,  367;  Knox  v.  Huidekoper,  Id.  527, 
529. 

s  Laws  1826,  p.  78. 

«  Sturdevant  v.  Mather,  20  Wis.  576;  Eaton  v.  North,  Id.  449. 

'  Knox  V.  Huidekoper,  21  Wis.  527. 
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omitted  in  the  authentication  of  a  deed,  it  is  void,  and  is  not 
admissible  even  to  show  color  of  title  under  the  statute  of 
limitation."  ^  A  tax  deed  must  be  attested  by  the  official  seal 
of  the  treasurer,^  or  it  will  be  invalid.  If  the  law  requires 
the  treasurer's  seal  to  be  affiied  to  tax  deeds,  its  absence 
will  avoid  the  deed  though  the  county  treasurer  had  no 
seal  under  the  law  existing  when  this  statute  was  passed.* 
An  auditor's  deed  is  not  admissible  in  evidence  unless  his 
official  seal  is  attached.*  The  record  of  a  tax  deed  is  suffi- 
cient as  to  the  seal  if  it  contains  a  scroll  where  the  seal  was 
in  the  deed  with  the  word  "  seal "  written  within  the  scroll. 
It  is  not  required  that  the  impression  of  the  seal  itself  should 
actually  be  put  on  the  record.®  The  body  of  the  recorded 
deed  in  this  case  declared  that  the  clerk  had  officially  exe- 
cuted the  deed  and  affixed  the  seal  of  the  county  board.  But 
the  distinction  between  the  deed  and  its  record  must  be  kept 
clearly  in  view.  A  scroll  on  the  deed  itself  would  not  be 
sufficient  where  the  law  requires  an  official  seal.^  Sometimes 
the  statute  simply  directs  the  officer  to  execute  "  a  deed  of  con- 
veyance." ^  This  ex  vi  termini  means  an  instrument  in  writ- 
ing, sealed  and  delivered,  and  whatever  else  is  necessary  to 
constitute  the  solemnity  of  a  deed  according  to  the  principles 
of  the  common  law.^  Besides,  it  is  an  established  principle 
that  no  estate  of  freehold,  for  life,  in  fee  or  in  tail,  can  pass 
by  an  instrument  or  writing  not  under  seal.^  And  where  the 
general  statute  law  of  the  State  declares  that  the  manner  of 
conveying  freehold  estates  shall  be  "  by  writing,  sealed  and 
delivered,"  that  law  is  as  applicable  to  conveyances  made  by 

1  Sutton  V.  Stone,  4  Neb.  319  (1876). 

"  Neb.  Laws  of  1879;  Keed  v.  Merriam,  15  Neb.  323  (1883);  Baldwin 
V.  Merriam,  16  id.  199  (1884);  SheUey  ».  Fowle,  Id.  194  (1884). 
3  Bendixon  v.  Fenton,  31  N.  W.  685  (Neb.  1887);  21  Neb.  184. 
«  Day  V.  Day,  59  Miss.  318  (1881). 

6  Putney  p.  Cutler,  54  Wis.  68,  69  (1882) ;  Huey  ».  Van  Wie,  23  id.  613. 
»  Sullivan  v.  Merriam,  16  Neb.  157  (1884). 
'  Revised  Statutes,  111.  1845,  p.  447,  §  71. 

8  1  Bibb(Ky.),  333;  Van  Santwood  v.  Sandford,  12  Johns.  (N.  Y.)  197. 

9  Jackson  d.  Gouch  v.  Wood,  12  Johns.  (N.  Y.)  73 ;  Jackson  d.  Wads- 
worth  V.  WeudeU,  Id.  355. 
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a  public  officer  as  to'  those  executed  by  private  individuals. 
Such  was  the  rule  laid  down  in  Doty  v.  Beasley,^  which  was 
an  action  of  trespass  for  cutting  down  and  carrying  away 
timber,  and  the  defendant  justified  under  a  tax  sale.  By  the 
court :  "  He  (the  defendant)  claims  title  by  virtue  of  a  pur- 
chase made  from  the  register  at  his  sales  for  taxes,  the  28th 
day  of  November,  1800,  and  obtained  a  certificate  of  the  pur- 
chase. On  the  23d  of  October,  1805,  he  procured  from  the 
register  what  (we  presume)  was  intended  by  them  as  a  deed 
of  conveyance.  It  is  signed  by  the  register,  but  he  has  failed 
to  annex  a  seal  to  it.  The  act  regulating  conveyances,  ap- 
prove'd  Dec.  19, 1796,  declares  '  that  no  estate  of  inheritance 
or  freehold,  or  for  a  term  of  more  than  five  years,  in  lands  or 
tenements,  shall  be  conveyed  from  one  to  another,  unless  the 
conveyance  be  declared  by  writing,  sealed  and  delivered.' 
This  general  regulation  must  have  operation  upon  all  convey- 
ances, whether  made  by  private  individuals  or  public  officers, 
unless  there  be  some  subsequent  act  changing  its  provisions. 
We  have  not  found  any  provision  to  that  effect."  The  same 
principle  was  applied  to  a  tax  deed  in  Shortridge  v.  Catlett.^ 
It  is  presumed,  however,  that  under  those  statutes  which  au- 
thorize the  sale  and  conveyance  of  a  leasehold  interest  in 
lands,  as  in  New  York  and  South  Carolina,  the  lease  need  not 
be  under  seal.*  The  manner  of  sealing  will  of  course  depend 
upon  the  laws  and  usages  of  each  State  where  the  deed  is 
executed.  Under  the  old  revenue  laws  of  Illinois,  tax  deeds 
made  by  the  auditor  of  State  were  sealed  with  the  official 
seal  of  the  auditor's  office  ;  under  the  present  laws,  they  are 
authenticated  by  the  private  seal  of  the  conveying  officer. 
And  it  is  presumed  that  in  all  cases  where  the  statute  directs 
the  execution  of  a  tax  deed,  and  is  silent  as  to  the  manner  of 
sealing  it,  the  common-law  mode  may  be  adopted ;  that  is, 
the  private  seal  of  the  person  who  executes  the  deed.  Such 
are  the  decisions  in  Pennsylvania  relative  to  deeds  executed 
by  the  county  commissioners  of  the  county  for  land  sold  at 

1  2  Bibb  (Ky.),  14.  =  1  A.  K.  Marsh.  (Ky.)  587. 

«  Beck  d.  Fry  v.  Phillips,  5  Burr.  2827 ;  Holliday  v.  Marshall,  7  Johns. 
(N.  T.)  211. 
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tax  sales ;  and  where  they  use  the  seal  of  the  county  to  au- 
thenticate the  deed,  it  is  held  void.^  But  it  may  be  read  in 
evidence,  as  the  basis  of  an  adverse  possession.^ 

§.  747.  The  Stamp,  —  Congress  cannot,  without  the  consent 
of  the  State,  impose  a  stamp  duty  upon  tax  deeds  executed 
under  the  laws  of  the  State ;  before  ch.  159,  Laws  of  1863, 
therefore,  a  stamp  was  not  required  upon  a  tax  deed  in  Wisr 
cousin ;  ^  nor  is  a  stamp  required  since  that  act.*  A  deed  is 
admissible  in  evidence,  although  not  stamped  at  the  time  of 
the  commencement  of  the  action,  if  it  has  been  since  stamped 
by  the  collector  of  the  proper  district  in  pursuance  of  the  Act 
of  Congress  of  March  3, 1865.^ 

§  748.  ■Witnessing.  —  In  Florida,  a  paper  purporting  to  be  a 
tax  deed  conveys  no  title  unless  attested  by  subscribing  wit- 
nesses as  required  by  law.®  A  tax  deed  must  conform  to  the 
statute.  In  Indiana,  it  is  not  presumptive  evidence  of  legal 
title  in  the  holder  unless  witnessed  by  tlie  county  treasurer.^ 
In  Kansas,  one  witness  is  suflBcient ;  ^  and  probably  a  tax  deed 
need  not  be  witnessed  at  all  if  duly  acknowledged.^ 

§  749.  Acknowledgment.  —  Where  the  statute  is  silent  as 
to  the  acknowledgment  of  the  deed,  it  is  not  essential  to  its 
validity.  And  where  the  statute  expressly  requires  an  ac- 
knowledgment, it  is  presumed  that  a  tax  deed  will  stand,  in 
this  respect,  upon  the  same  footing  with  ordinary  conveyances, 
under  the  general  laws;  the  rule  in  such  cases  is  that  the 
execution  of  the  deed  may  be  proved  in  the  mode  prescribed 
by  the  common  law,  and  when  thus  proven  it  will  be  as  valid 
and  effectual  as  though  it  had  been  duly  acknowledged.  The 
acknowledgment  only  dispenses  with  common-law  proof  of  the 

*  Watt's  Lessee  v.  Gilmoi-e,  2  Teates  (Pa.),  330;  Huston  v.  Foster,  1 
Watts  (Pa.),  477. 

a  M'Coy  v.  Dickenson  CoUege,  5  Serg.  &  E.  (Pa.)  254. 
«  Sayles  v.  Davis,  22  Wis.  225. 

*  Delorme  v.  Ferk,  24  Wis.  201. 

6  Knox  V.  Huidekoper,  21  Wis.  527. 
«  Paul  V.  Fries,  18  Fla.  573  (1882). 
'  Gabe  v.  Root,  98  Ind.  256  (1883). 
8  McCauslin  o.  McGuire,  14  Kan.  246,  247  (1875). 
'  Stebbins  v.  Guthrie,  4  Kan.  353. 
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execution  of  the  deed.^  Under  the  Revenue  Act  of  Nov.  23, 
1857,  §  33,  of  Missouri,  the  deeds  executed  by  the  register  are 
prima  facie  evidence  of  title  in  the  purchaser  only  when  duly 
executed  and  recorded.  A  deed  is  not  duly  executed  unless 
it  be  proved  or  acknowledged  in  the  manner  provided  by 
the  "  Act  relating,  to  Conveyances,"  R.  C.  1855,  p.  364,  and 
without  being  proved  or  acknowledged  the  deeds  cannot  be 
recorded.^  Where  the  law  required  acknowledgment  before  the 
county  clerk,  an  acknowledgment  before  a  notary  public  would 
not  do.  The  deed  would  be  void.^  A  mistake  in  the  date  of 
acknowledgment  will  not  invalidate  a  deed  nor  prevent  it  from 
being* lawfully  recorded,  as  where  a  deed  was  actually  executed 
Feb.  5, 1881,  and  the  acknowledgment  bore  date  Feb.  5, 1880.* 

§  750.  Recording. — Whether  the  tax  deed  must  be  recorded 
as  against  subsequent  purchasers  from  the  former  owner  is  a 
question  upon  which  the  authorities  are  divided.  The  affirma- 
tive is  maintained  in  Vermont  and  Massachusetts,^  while  the 
contrary  is  the  doctrine  of  the  Illinois  courts.®  This  is  an  im- 
portant question,  and  depends  upon  the  fact  whether  a  tax  title 
is  a  derivative  or  an  original  one.  This  subject  will  be  fully  dis- 
cussed hereafter.  It  may,  however,  be  laid  down  as  a  general 
rule  that  where  the  statute  under  which  the  proceeding  takes 
place  in  express  terms  requires  the  record  of  the  tax  deed,  a 
compliance  with  it  is  as  important  as  that  of  any  other  requisi- 
tion of  the  law.  The  statute  of  Illinois  declares  that  "the  deed 
so  made  by  the  collector  shall  be  acknowledged  and  recorded 
in  the  same  manner  as  other  conveyances  of  real  estate,  and 
shall  vest  in  the  grantee,  his  heirs  or  assigns,  the  title  of  the 
property  therein  described." '  Recording  of  tax  deeds  is  re- 
quired by  statute  in  Missouri.^    In  Wisconsin,  a  claimant  must 

1  Graves  v.  Braen,  6  IlL  167;  Thompson  ».  Schuyler,  7  id.  271;  Ken- 
nedy V.  Daily,  6  Watts  (Pa.),  269;  Hogins  o.  Brashears,  13  Ark.  242. 

2  Stierlin  v.  Daley,  37  Mo.  483 ;  Dalton  v.  Fenn,  40  id.  109. 
a  Dunlap  v.  Heniy,  76  Mo.  106  (1882). 

*  Yorty  y.  Paine,  62  Wis.  161  (1885). 

6  Allen  V.  Everts,  3  Vt.  10;  Tilson  v.  Thompson,  10  Pick.  (Mass.)  359. 
8  Graves  w.  Bruen,  6  111.  167;  Rhinehart  v.  Schuyler,  7  id.  473,  523. 
T  Revised  Statutes,  1845,  p.  447. 

'  StierUn  ».  Daley,  37  Mo.  483;  Dalton  v.  Fenn,  49  id.  109.     The  cor- 
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record  his  tax  deed  before  he  has  such  a  right  of  possession 
as  to  enable  him  to  bring  ejectment.^  And  the  recording 
of  the  tax  deed  is  a  sufficient  assertion  of  title  to  wild  and 
unoccupied  lands  to  justify  the  former  owner  in  bringing 
ejectment.^ 

§  751.  Delivery  and  Acceptance. —  It  is  essential  to  the  va- 
lidity of  a  tax  deed  that  it  should  be  delivered  by  the  officer 
who  is  intrusted  with  the  power  of  executing  it,  and  that  it 
should  be  accepted  by  the  grantee  named  in  it,  or  by  some 
person  authorized  by  him  to  receive  it.  In  this  respect  it 
stands  upon  the  same  footing  as  deeds  executed  between  pri- 
vate individuals.  It  is  not  necessary  that  a  patent  should  be 
delivered  to  the  grantee  of  the  government  in  order  to  vest  a 
title  in  him,  but  it  becomes  operative  for  that  purpose  when  it 
is  issued.  A  tax  deed  can  be  regarded  in  no  sense  as  a  patent. 
The  distinction  between  them  is  obvious.  A  patent  conveys 
the  title  of  the  government,  and  is  under  the  hand  of  the 
chief  executive  officer  and  the  great  seal  of  State ;  while  a  tax 
deed  simply  passes  the  owner's  title,  and  is  executed  by  the 
proper  officer  under  his  own  hand  and  private  seal.^ 

§  752.  The  deed  most  be  made  by  proper  ofScer,^  or  his 
deputy  when  he  is  entitled  to  have  one ;  ^  and  it  cannot  be 
executed  or  delivered  by  one  who  did  hold  the  office  to  which 
making  the  deed  pertains,  but  whose  term  has  expired,  though 
some  cases  hold  the  contrary.^  Louisiana  Acts,  1874,  No.  42, 
§  62,  providing  for  the  issuance  of  tax  deeds  by  the  auditor, 
is  merely  permissive,  and  does  not  invalidate  a  deed  by  the 
collector.'' 

§  753.  The  power  of  a  deputy  to  sell  and  convey  lands  de- 
pends upon  the  power  of  his  principal  to  make  a  deputy.    The 

porate  seal  of  the  county  official  to  a  tax  deed  is  sufficiently  recorded,  if 
indicated  upon  the  record  by  the  word  "seal"  written  within  a  scroll. 
Huey  V.  Van  Wie,  23  Wis.  613. 
,    1  Hewitt  V.  Week,  59  Wis.  444  (1884),  Taylor,  J.,  dissenting. 

'  Hewitt  V.  Butterfield,  52  Wis.  384  (1881). 

»  Hulick  V.  Scovil,  9  HI.  159;  Church  v.  Gihnan,  15  Wend.  (N.  Y.) 
656,  658. 

*  Spurlock  V.  Dougherty,  81  Mo.  171  (1883).        «  §  753.        «  §  754. 

'  Barrow  w.  Wilson,  2  So.  Rep.  809  (La.  1887);  38  La.  209. 
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general  rule  is  that  every  ministerial  office  may  be  performed 
by  deputy.  The  power  of  appointing  a  deputy  is  therefore  im- 
plied in  all  such  cases.  Whatever  power  may  be  exercised  by 
the  principal  may  be  performed  by  the  deputy,  and  is  equally 
valid  in  the  one  case  as  the  other.  This  question  arose  directly, 
and  was  decided  in  Whitford  v.  Lynch,^  where  it  was  held  that  a 
deputy  county  clerk  could  execute  a  valid  tax  deed  in  the  name 
of  his  principal.  A  deed  signed,  "A.,  county  clerk,  by  C, 
deputy,"  and  acknowledged  by  C.  to  have  been  executed  by 
him  "  as  such  county  clerk,"  is  sufficient.^  But  it  is  generally 
held  that  the  deputy  must  act  in  the  name  of  his  principal. 
An  acknowledgment  of  the  deed  in  his  own  name  is  invalid. 
Nor  has  he  power  to  execute,  acknowledge,  and  deliver  a  deed 
in  pursuance  of  a  sale  made  by  the  principal  officer.  It  would 
be  altogether  irregular  to  permit  the  deputy  to  convey  what  had 
been  sold  by  the  principal,  or  the  principal  to  convey  what 
had  been  sold  by  the  deputy.  Permitting  the  sale  of  one  to 
be  completed  by  the  conveyance  of  the  other  leads  to  confu- 
sion. He  who  commences  the  execution  of  a  power  must  go 
on  and  complete  it,  except  where  a  term  of  office  has  expired, 
in  which  case  either  the  late  or  present  incumbent  may  ex- 
ercise the  power.  No  one  can  lawfully  convey  what  has  been 
sold  by  another,  except  in  the  case  referred  to,  without  the 
express  power  of  the  law,  or  the  consent  of  the  party  in 
interest.^  In  Wilsons  v.  Bell  the  court  decided  that  where  the 
deed  recited  that  the  sale  was  made  by  the  sheriff,  but  the 
deed  was  made  and  acknowledged  by  the  deputy  as  his,  the 
deputy's  own  act,  it  was  ineffectual  to  convey  title.  But  Carr 
and  Tucker,  judges,  rely  on  the  fact  that  he  acknowledged  the 
deed  not  as  the  act  of  the  sheriff,  but  as  the  act  of  the  deputy 
himself.*  But  in  other  cases  it  is  held  that  a  deputy  may  exe- 
cute the  deed  in  his  own  name  as  deputy.  In  Wisconsin,  it  is 
said  that  in  the  absence  or  disability  of  the  county  clerk  his 
deputy  may  execute  tax  deeds  by  signing  his  own  name  as 

1  10  Kan.  180. 

2  Ward  V.  Walters,  63  Wis.  39. 

»  Wilsons  V.  Bell,  7  Leigh  (Va.),  22. 
*  See  Flanagan  v.  Grimmet,  10  Gratt.  (Va.)  421,  431. 
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deputy,  or  by  ■writing  the  clerk's  name  and  adding  Ws  own.^ 
Although  under  the  California  statute  the  offices  of  tax  col- 
lector and  sheriff  are  vested  in  the  same  person,  they  are  still 
distinct;  and  an  under  sheriff,  though  authorized  to  act  as 
sheriff  in  his  absence,  cannot  perform  the  duties  of  the  sheriff 
as  tax  collector,  and  a  tax  deed  executed  by  him  is  inadmis- 
sible in  evidence.^  A  deputy  sheriff  may  execute  a  tax  deed, 
and  should  execute  and  acknowledge  it  in  the  name  of  his 
principal.^  A  tax  deed  purporting  to  be  executed  by  "  A.  B., 
clerk  of  the  county  board  of  supervisors  of  N.  County,"  signed 
"  A.  B.,  clerk,  etc.,  hy  Q.  D.  deputy",  and  acknowledged  by 
C.  D.,  deputy  clerk,  was  held  sufficient.* 

§  754.  The  power  to  execute  and  deliver  the  deed  resides 
in  the  office,  not  in  the  person  of  the  officer,  and  ceases  as  to 
any  individual  when  his  term  expires.  This  is  the  reason  of 
the  matter,  and  the  cases  are  with  it,  though  there  is  authority 
to  the  contrary.  It  seems  reasonable,  however,  to  allow  an 
officer,  after  his  term  has  expired,  to  acknowledge  a  deed 
given  by  him  while  in  office.®  Where  the  statute  authorizes 
a  particular  officer,  e.  g.,  the  auditor,  sheriff,  collector,  treas- 
urer, or  county  commissioners,  to  execute  the  deed,  there 
can  be  no  doubt  of  the  validity  of  it  when  executed  by  the 
officer  who  made  the  sale,  provided  his  term  of  office  has  not 
expired  at  the  time  of  the  execution  of  the  power.  But  the 
questions  have  been  raised,  whether  the  person  who  made 
the  sale  can  execute  a  conveyance  after  the  expiration  of  his 
term  of  office,  or  whether  it  must  not  be  made  by  his  suc- 
cessor, and  also  as  to  the  power  of  a  deputy  to  make  the 
deed.  But  all  of  these  questions  may  be  satisfactorily  an- 
swered, as  well  upon  principle  as  by  the  adjudged  cases.  The 
deed  may  be  made  by  the  successor,  because  it  is  an  official 
act  connected  with  the  office,  and  not  a  personal  trust  reposed 

1  GUiey  V.  Cook,  60  Wis.  136,  137  (1884) ;  Huey  v.  Van  Wie,  23  Wis. 
613,  criticised. 

'  Lathrop  v.  Brittain,  30  Cal.  680. 

s  Marx  V.  Hawthorn,  30  Fed.  Rep.  579  (1887). 

*  Scheiber  v.  Kaehler,  49  Wis.  296  (1880) ;  Huey  ».  Van  Wie,  23  id. 
613. 

6  Herron  w.  Murphy,  13  A.  Rep.  958  (Pa.). 
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in  the  man  who  was  the  incumbent  of  the  office  at  the  time 
of  the  sale.  Besides,  the  record  of  the  proceedings  which 
constitute  the  basis  of  the  exercise  of  this  power  is,  in  legal 
contemplation,  in  the  custody  of  the  successor ;  they  belong 
to  the  files  of  his  office ;  his  predecessor  has  no  right  to  their 
possession.^  It  has  been  held  that  the  deed  may  be  made  by 
the  person  in  office  at  the  time  of  the  sale,  although  his  term 
has  expired.  The  power  to  sell  and  convey  land  for  the  non- 
payment of  taxes  due  upon  it  is,  in  its  nature,  entire,  and  is 
analogous  to  sales  made  by  sheriffs  imder  execution,  in  which 
case  the  officer  who  sold  may  convey  after  his  term  of  office 
expires.^  It  is  intimated,  however,  in  Graves  v.  Hayden,  that 
the  officer  who  sells  must  make  the  conveyance ;  that  his  suc- 
cessor possesses  no  such  power.  Such  is  not  the  law.  The 
power  is  vested  in  the  officer,  not  the  man.  The  facts  by 
which  the  person  is  guided  in  the  execution  of  the  power  can 
be  ascertained  only  from  the  records  and  files  of  the  office. 
The  power  of  the  person  who  made  the  sale  to  execute  a  con- 
veyance is  an  exception  to  the  general  rule,  which  requires 
the  deed  to  be  made  by  the  person  in  office  for  the  time  being ; 
and  this  exception  depends  upon  two  fictions  of  law  for  its 
support;  namely,  the  entirety  of  the  proceedings  in  selling 
the  land  of  delinquents,  and  the  doctrine  of  relation.  This 
exception,  thus  sustained,  proves  the  truth  of  the  general 
rule  that  the  power  of  making  a  deed  is  an  official  and  not  a 
personal  trust.  In  the  one  case  there  is  official  and  personal 
responsibility  to  secure  the  due  execution  of  the  power ;  in 
the  other,  the  only  security  of  the  parties  interested  in  the 
act  is  in  the  integrity  of  the  person  who  performs  it,  and  his 
liability  to  an  action  for  a  breach  of  duty.  But  the  weight  of 
authority  is  against  the  power  of  an  officer  to  make  or  deliver 
a  deed  after  expiration  of  his  official  term.  In  Donnel  v. 
Bellas  ^  it  was  held  that  the  amount  of  the  taxes  and  costs 
should  be  paid  by  the  purchaser  to  the  treasurer,  and  the 

1  Bestor  o.  PoweU,  7  LI.  119;  Maxcy  ».  Qabaugh,  6  id.  26. 
"  Graves  v.  Hayden.  2  Litt.  (Ky.)  61,  64;  Elkin  v.  People,  4  HI.  207; 
Allen  V.  Trimble,  4  Bibb  (Ky.),  21. 
8  34  Pa.  St.  157. 
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deed  delivered  by  him  during  his  term  of  office;  and  that 
the  treasurer  had  no  authority  to  receive  payment  or  deliver 
the  deed  after  his  term  of  office  had  expired,  although  it  had 
been  executed  and  acknowledged  by  him  while  in  office.  A 
tax  deed  executed  by  the  treasurer  after  the  expiration  of  his 
term  of  office  is  "  a  mere  nullity ;  as  much  so  as  if  it  had 
been  exjBCuted  by  a  stranger  who  never  held  the  office."* 
"He  could  no  more  sell  and  convey  than  a  dead  man." 2 
In  Miller  v.  Williams^  it  was  held  that  where  one  commis- 
sioner of  forfeited  land  has  sold  and  received  the  price,  his 
successor  cannot  make  the  conveyance  without  an  order  of 
court.  In  Doe  d.  Taylor  v.  Allen  *  it  was  held  that  a  sheriff 
who  sells  land  for  taxes,  and  goes  out  of  office  before  he 
makes  a  deed  therefor,  cannot  afterwards  make  such  a  deed.* 
§  756.  The  Grantor.  —  In  Wisconsin,  the  law  provides  that 
the  State  and  county  shall  be  named  as  grantors,  and  this 
is  held  a  material  provision.^  But  in  New  York  it  has  been 
held  that  a  deed  may  be  valid  though  not  executed  in  the 
name  of  the  people.''  In  Missouri,  it  has  been  held  that  a  tax 
deed  purporting  to  convey  to  the  purchaser  "  all  the  right, 
title,  and  estate  "  of  the  State  of  Missouri  in  and  to  the  prem- 
ises, and  which  does  not  purport  to  convey  anything  more, 
can  pass  no  title  to  the  purchaser.^  A  deed  which  purports 
to  convey  not  the  interest  of  the  owner,  but  of  the  State,  in  the 
land,  is  void,  where  the  land  has  not  been  forfeited  to  the 
State ;  for  in  such  case  the  State  has  no  title.'  In  Florida,  in 
a  deed  of  land  sold  for  city  taxes,  the  city  is  properly  named 
as  grantor.*"  In  Maine,  the  law  peremptorily  requires  a  deed 
of  land  sold  for  township  taxes  to  be  in  "  the  name  of  the 

1  Hofiman  v.  Bell,  61  Pa.  St.  444. 

2  Cattle  V.  Brockway,  32  Pa.  St.  45.  »  15  Gratt.  (Va.)  213. 

*  67  N.  C.  346. 

*  See  also  to  the  same  point,  Hightower  v.  Freedl^  5  Sneed  (Tenn.), 
312. 

«  Woodman  v.  Clapp,  21  Wis.  368  (1867). 

'  Leggett  B.  Rogers,  9  Barb.  (N.  T.)  407  (1850). 

*  Einstein  v.  Gay,  45  Mo.  62. 

»  Ketohem  v.  Mullinix,  92  Mo.  120  (1887). 
w  Florida  Savings  Bank  r.  Brittain,  20  Fla.  507  (1884). 
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town."  ^  Where  a  sale  for  taxes  takes  place  during  the  life- 
time of  the  owner  of  the  estate,  and  he  dies  hefore  the  period 
of  redemption  expires,  it  is  regular  to  execute  and  deliver  the 
deed,  notwithstanding  the  intervention  of  his  death.  In  this 
class  of  cases  the  conveyance  is  not  made  in  the  name  of  the 
proprietor,  nor  under  any  authority  derived  from  him,  but  in 
the  name  of  the  State  or  the  officer,  in  virtue  of  the  authority 
with  which  the  latter  is  invested  by  law.  No  principle  is  per- 
ceived whereby  the  death  of  the  proprietor,  between  the  time 
of  the  sale  and  the  execution  of  the  deed,  can  affect  the  power 
of  the  officer  to  convey,  according  to  the  requirements  of  the 
statute.  There  is  no  sort  of  analogy  between  the  case  in 
question  and  the  deed  under  an  execution,  where  the  defend- 
ant dies  prior  to  the  sale.  But  where  an  execution  is  once 
levied  in  the  lifetime  of  the  defendant,  the  sale  may  proceed, 
and  a  conveyance  may  be  executed  in  pursuance  of  it,  not- 
withstanding the  death  of  the  defendant.^ 

§  756.  To  whom  the  Deed  shall  be  execnted.  —  The  general 
rule  is,  that  it  must  be  made  to  the  purchaser  at  the  tax  sale, 
unless  the  statute  authorizes  a  transfer  of  the  bid  or  an 
assignment  of  the  certificate  of  sale. 

It  has  been  shown  already  that  the  officer  selling  has  no 
authority,  upon  principle,  to  substitute  the  name  of  a  third 
person  for  that  of  the  successful  bidder,  even  where  the  latter 
consents  to  it.^  A  deed  executed  by  a  commissioner  for  the 
sale  of  delinquent  lands  to  other  persons  than  those  reported 
by  him  to  have  been  the  purchasers  of  the  land  avails  nothing 
where  his  authority  to  make  it  does  not  appear,  unless  there 
has  been  such  a  long  acquiescence  and  possession  under  the 
deed  as  to  justify  a  presumption  in  its  favor.*  Upon  the 
common-law  principles  the  certificate  of  sale  is  not  assign- 
able. The  right  of  the  purchaser  prior  to  the  execution  of 
the  deed  is  not  only  an  equitable  interest  in  the  land,  but 
that  interest  depends  upon  a  contingency  which  may  or  may 
not  happen;  in  such  cases  the  law  does  not  regard  the  in- 

1  Treat  v.  Smith,  68  Me.  395  (1878). 
*  Curry  v.  Fowler,  3  A.  K.  Marsh.  (Ky.)  504. 
»  §  506.  *  Walton  v.  Hale,  9  Gratt  (Va.)  194. 

707 


§  756  THE  DEED.  ^ 

terest  as  an  assignable  one.  Besides,  the  nature  of  the  right 
is  not  such  as  to  be  regarded  as  alienable  before  the  con- 
summation of  it  by  the  delivery  of  the  tax  deed.  The  cer- 
tificate confers  upon  the  purchaser  a  simple  right  to  demand 
and  receive  from  the  owner  the  redemption  money,  and  in 
default  of  redemption,  a  deed  of  the  premises  sold.  In  this 
respect  it  is  a  mere  chose  in  action,  which  in  no  case  is 
assignable,  but  where  expressly  permitted  by  positive  law. 
When  the  redemption  is  effected,  no  statute  requires  a  re- 
conveyance of  the  interest  of  the  purchaser  to  the  owner. 
Upon  the  payment  of  the  purchase-money  the  land  becomes 
ipso /acio  discharged  of  the  incumbrance.  No  interest  in  the 
land  itself  becomes  vested  in  the  purchaser  until  the  time  for 
redeeming  has  expired.  Until  that  period  arrives,  his  in- 
terest is  contingent ;  but  between  that  time  and  the  delivery 
of  the  deed  he  has  a  perfect  equity.  Having  purchased  the 
land,  paid  the  consideration,  received  a  certificate  of  his  pur- 
chase, and  the  owner  having  failed  to  redeem,  if  the  law  has 
been  complied  with  in  every  respect,  he  is  entitled  to  a  deed, 
and  may  treat  the  transaction  as  an  agreement  to  convey  and 
demand  a  specific  execution  of  it.  Under  these  circum- 
stances courts  of  law — the  ordinary  forum  of  the  party 
claiming  under  a  tax  sale  —  can  take  no  notice  of  an  assign- 
ment until  the  interest  of  the  purchaser  becomes  absolute. 
But  by  statute,  in  many  States,  the  certificate  is  assignable. 
When  such  is  the  case,  the  deed  must  be  executed  to  the 
assignee  upon  proving,  to  the  satisfaction  of  the  con.veying 
officer,  a  valid  assignment.  On  the  first  day  of  June,  1866, 
there  was  in  Kansas  no  authority  for  the  assignment  of  a  tax- 
sale  certificate  issued  on  a  tax  sale  made  prior  to  the  year 
1864,  where  the  property  sold  had  been  bid  off  for  the  county 
and  still  remained  in  the  hands  of  the  county;  and  a  tax 
deed,  showing  that  the  certificate  upon  which  it  was  executed 
was  such  a  certificate,  and  assigned  on  that  day,  is  void  upon 
its  face.^  By  the  statute  of  Illinois  the  officer  is  authorized 
to  convey  to  the  purchaser  or  his  assignee,  but  it  does  not 
prescribe  what  evidence  shall  be  furnished  to  the  officer,  of 

1  Sapp  V.  Morrill,  8  Kan.  677. 
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the  assignment.  Under  ch.  82,  Laws  of  1866,  where  the 
gi-antee  in  a  tax  deed  defective  in  form  has  assigned  his  in- 
terest, a  new  deed  issued  in  lieu  of  such  defective  one,  to  be 
valid,  must  run  to  the  assignee  and  not  to  his  assignor.  But 
said  act,  which  provides  that  no  new  deed  shall  be  issued 
under  its  provisions  after  three  years  from  the  recording  of 
the  insuflBcient  or  defective  one,  cannot  be  applied  to  deeds  of 
that  character  which  had  already  been  recorded  more  than  three 
years  before  the  passage  of  the  act,  the  legislature  not  having 
power  to  cut  off  the  right  of  the  grantee  therein  to  a  proper 
deed,  without  giving  him  a  reasonable  time  within  which  to 
exercfee  such  right.^  When  an  insuflBcient  tax  deed  had  been 
recorded  more  than  three  years  before  the  act  of  1866  took 
effect,  a  deed  proper  in  form  issued  in  lieu  thereof  to  the  per- 
son named  as  grantee  in  the  prior  defective  deed  was  good, 
although  his  interest  had  passed  by  deed  to  the  plaintiff. 
The  deed  was  rightly  made  to  the  holder  of  the  tax  certifi- 
cate.2  A  deed  executed  in  1865  by  the  clerk  of  supervisors 
to  cure  defects  of  a  deed  previously  issued  for  lands  sold  to 
the  county  for  taxes  in  1858,  recited  that  the  certificates  were 
assigned  by  the  county  to  J.  C.  and  by  him  assigned  to  the 
defendants ;  it  was  held  that  if  not  a  ratification  of  the  pre- 
viously unauthorized  act  of  the  clerk  in  making  the  assign- 
ment, yet  the  recital  in  the  deed  concluded  the  county  by 
estoppel  from  objecting  that  the  assignment  was  unauthorized, 
and  the  former  owner  of  the  land  could  not  avail  himself  of 
the  original  defect  of  authority .^ 

§  757.    The  assignment  should    be    proved    by  the    claimant 

under  the  deed,  unless  the  deed  ia  by  law  evidence  of 
assignment.* 

1.  In  Wiley  v.  Bean  ®  the  Supreme  Court  decided  that  a  tax 
deed  executed  and  delivered  to  the  assignee  of  the  purchaser, 
and  reciting  the  assignment,  was  prima  fade  evidence  of  a 
regular  assignment.     The  reason  of  this  decision  was,  that 

1  Eaton  V.  North,  32  Wis.  303. 

^  Eaton  V.  North,  supra;  State  v.  Winn,  19  Wis.  804. 

«  Woodman  v.  Clapp,  21  Wis.  350. 

*  See  par.  3  of  this  section.  ^  6  111.  302. 
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whether  the  officer  conveyed  to  the  purchaser  or  his  assignee 
did  not  in  the  slightest  degree  affect  the  interest  of  the  owner. 
This  decision  was  not  satisfactory  to  the  entire  bar.  It  was 
insisted  that  the  assignment  was  an  act  in  pais,  which  was 
essential  to  the  validity  of  the  assignee's  title,  and  that  he 
was  as  much  bound  to  prove  that  fact  as  any  matter  of  record 
upon  which  his  title  depended ;  that  the  statute  did  not  de- 
clare the  deed  prima  facie  evidence  of  the  assignment,  and 
therefore  the  question  ought  to  be  determined  according  to 
the  principle  of  the  common  law,  which  required  a  party  who 
asserted  the  existence  of  a  fact  to  prove  it.  The  owner  of  the 
estate  is  directly  interested  in  the  question  to  this  extent :  he 
might  be  subjected  to  a  double  prosecution  for  mesne  profits, 
where  he  was  in  possession  of  the  land,  and  held  over  after  ■ 
the  expiration  of  the  time  limited  for  a  redemption  and  the 
execution  of  the  tax  deed.  If  the  person  named  in  the  deed 
as  assignee,  by  fraud  or  otherwise  obtains  the  possession  of 
the  certificate  of  sale,  and  forges  an  assignment  upon  the  back 
of  it,  and  the  deed  is  held  prima  facie  evidence  of  the  assign- 
ment in  an  action  brought  by  the  pretended  assignee  against 
the  former  owner  of  the  estate,  the  latter  having  no  means 
in  his  power  of  proving  the  negative,  the  consequence  would 
be  that  a  recovery  of  the  land  itself  must  take  place,  and  the 
owner  would  be  subjected  to  an  action  for  the  back  rents  and 
profits  of  the  premises.  It  is  evident  that  a  judgment  and 
satisfaction  for  the  rents  would  constitute  no  bar  to  a  second 
action  by  the  original  purchaser ;  and  in  such  action  the  onus 
would  rest  upon  the  former  owner  to  prove  that  the  assign- 
ment was  genuine.  The  recital  in  the  deed  would  not  be 
evidence  against  the  purchaser.  Why  ?  Because  he  was  not 
a,  party  to  the  deed,  and  therefore  not  bound  by  anything 
contained  in  it.  The  same  reason  is  equally  applicable  to  the 
effect  of  the  recital  as  against  the  original  proprietor.  He 
was  no  party  to  the  deed.  It  was  made  against  his  wUl,  per- 
haps without  his  knowledge,  by  a  public  ofiicer  acting  as  the 
agent  of  the  law,  with  no  power  to  bind  any  one  by  his  acts 
except  so  far  as  he  conformed  to  the  requirements  of  that 
law.  A  recital  never  estops  strangers,  nor  are  they  evidence 
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of  the  fact  recited  against  any  one  save  him  who  made  them, 
imless  expressly  declared  to  be  so  by  statute.  Upon  what 
principle,  then,  can  the  recital  bind  the  owner  of  the  estate 
in  the  case  put  ?  It  stands  upon  the  same  footing  with  the 
declaration  of  a  stranger.  It  is  res  inter  alios  acta.  The 
maxim  is  an  important  one,  —  indeed,  the  most  important  and 
practically  useful  of  any  rule  of  evidence ;  its  effect  is  to 
prevent  a  litigant  party  from  being  concluded  by  the  acts, 
conduct,  and  declarations  of  strangers.  On  a  principle  of 
good  faith  and  mutual  convenience  a  man's  own  acts  are 
binding  upon  himself,  and  are,  as  well  as  his  conduct  and 
declarations,  evidence  against  him ;  but  it  would  be  manifestly 
unjust  that  a  man  should  be  bound  by  the  acts  of  mere  un- 
authorized strangers ;  and  if  a  party  ought  not,  upon  prin- 
ciples of  natural  justice,  to  be  bound  by  the  acts  of  strangers, 
so  neither  ought  their  declarations,  oral  or  written,  to  be  used 
as  evidence  against  him.  It  is  upon  this  principle  that  a 
judgment  is  not  binding  upon  the  party  against  whom  it  was 
rendered,  unless  he  had  notice  of  the  suit,  and  an  opportunity 
of  defence.  Yet  according  to  the  ruling  in  Wiley  v.  Bean, 
the  judgment  of  a  mere  ministerial  officer,  upon  the  fact  of 
assignment,  is  held  to  be  evidence  against  a  stranger  to  the 
proceeding,  where  it  may  have  the  effect  of  concluding  his 
rights,  because  of  the  difficulty  of  proving  the  negative. 
Because,  therefore,  the  statute  does  not  give  the  deed  this 
effect  as  evidence,  because  it  is  contrary  to  the  common-law 
rule  relative  to  the  onus  of  proof,  because  it  falls  within  the 
maxim,  res  inter  alios  acta,  because  it  is  not  evidence  against 
the  alleged  assignor,  and  because  it  may  result  injuriously  to 
the  original  proprietor,  it  may  be  safely  affirmed  that  the  fact 
of  assignment  must  be  sustained  by  evidence  aliunde. 

2.  This  doctrine  seems  to  be  conceded  by  the  Supreme 
Court  of  the  United  States  in  reference  to  patents  issued  to 
assignees  of  land  warrants  under  the  laws  of  Virginia.^  The 
contrary  was  intimated  in  Ohio.^    It  is  immaterial,  however, 

1  Bouldin  v.  Hassle's  Heirs,  7  Wheat.  (U.  S.)  122;  Clark  ».  Graham, 
6  id.  577. 

2  2  Ohio,  415. 
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which  is  the  true  rule  in  this  class  of  cases,  as  the  patent  is 
matter  of  record,  and  ordinarily  conclusive  at  law  of  every 
fact  recited  in  it,  where  the  government  had  title,  and  the 
officer  of  the  law  power  to  transfer  it.  It  is  very  different 
with  a  tax  deed,  as  has  been  shown  already.  The  fact  of 
assignment  is  easily  proven.  The  deed  is  issued  upon  the 
surrender  of  the  certificate,  and  the  latter  is  usually  preserved 
upon  the  files  of  some  public  office.  Suppose  a  deed  is  made 
by  persons  styling  themselves  heirs  or  devisees  of  a  deceased 
land-owner  ;  would  it  be  pretended  that  this  statement  would 
dispense  with  the  production  of  the  will,  or  proof  of  the  pedi- 
gree of  the  grantors?  There  is  no  difference  in  principle 
between  the  recitals  of  a  tax  deed  and  those  contained  in 
instruments  of  conveyance  executed  by  private  individuals. 
It  is  to  be  hoped  that  when  a  decision  is  made  affirming  the 
doctrine  in  Wiley  v.  Bean,  some  satisfactory  reason  may  be 
assigned  for  it.  This  is  an  age  in  which  the  courts,  the  bar, 
and  the  people  demand  the  reason  why  a  rule  is  established ; 
they  are  never  satisfied  with  the  ipse  dixit  of  any  judge. 

3.  Where  the  statute  makes  the  deed  either  conclusive  or 
prima  facie  evidence  of  the  regularity  of  all  the  proceeding  up 
to  its  execution,  in  the  absence  of  all  proof  showing  that  the 
certificates  were  not  properly  assigned,  it  will  be  presumed 
that  they  were,  and  that  the  officer  issued  the  tax  deeds  to 
the  person  who  was  entitled  to  them ;  the  successive  assign- 
ments intermediate  between  the  purchaser  at  the  tax  sale  and 
the  final  assignee  who  procures  the  deed  need  not  be  recited 
therein.!  So  where  the  tax  deed  recites  that  the  grantee 
held  the  tax  certificates  as  "assignee  of  the  treasurer"  of  said 
county,  it  must  be  presumed  that  the  treasurer  bid  off  the 
land  for  the  county,  as  he  was  authorized  to  do.^ 

§  758.  The  deed  must  give  a  certain  description  of  the  land 
cpnveyed,^  and  conform  in  every  respect  to  the  mode  of  desig- 
nation pointed  out  by  the  local  law  of  the  State  where  it  is 

1  Cousins  V.  Allen,  28  Wis.  232;  see  also  Stahl  v.  Roost,  34  Iowa,  475. 
«  Frentz  v.  Klotsch,  28  Wis.  312. 

'  Sutton  V.  Calhoun,  14  La.  Ann.  209;  see  also  King  v.  Potter,  18 
Mich.  134,  142. 
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esecuted,  and,  of  course,  conform  to  the  description  adopted  in 
the  anterior  proceedings.  We  give  below  many  examples  of  de- 
scriptions, both  good  ^  and  bad.^  The  purchaser  has  no  election 
as  to  the  location  of  a  number  of  acres  bought  out  of  a  larger 
tract,  as  in  the  case  of  private  deeds.^  Several  tracts  may  be 
conveyed  by  the  same  deed,  and  a  defective  description  of 
one  will  not  affect  the  deed  as  to  the  remainder ;  but  the  deed 
should  show  that  the  tracts  were  separately  sold.*  The  deci- 
sions heretofore  cited  in  reference  to  the  degree  of  certainty 
required  in  describing  the  land  in  the  list,  advertisement, 
judgment,  precept,  and  other  documents,  are  equally  appli- 
cablcto  the  description  contained  in  the  deed.  There  may  be 
instances,  however,  where  the  description  in  the  deed  need 
not  be  as  exact  as  required  in  the  assessment  roll.  Thus,  in 
a  case  where  the  deed  was  prima  facie  evidence  of  the  regu- 
larity of  all  the  proceedings  to  the  date  of  the  deed  inclusive, 
where  a  statute  required  that  where  the  tract  is  less  or 
other  than  a  subdivision  of  a  section  authorized  by  the  United 
States  for  the  sale  of  the  public  lands,  it  shall  be  described  in 
the  assessment  by  a  designation  of  the  number  of  the  lot  or 
tract,  or  of  other  lands  by  which  it  is  bounded,  and  the  deed 
described  the  land  as  "  the  west  half  of  the  southwest  frac- 
tional quarter-section  of  twenty-eight,  in  township  one,  south 
of  range  twelve  east,  containing  fifty  acres,  more  or  less,"  and 
the  southwest  fractional  quarter  was  not  subdivided  by  gov- 
ernment, but  contained  one  hundred  acres  of  an  irregular 
triangular  shape,  and  patented  as  one  parcel,  it  was  held  that 
the  description  was  insufficient  for  the  purpose  of  assessment, 
but  was  sufficient  for  the  purpose  of  a  sale,  as  the  statute  ex- 
pressly provided  for  such  an  alteration  of  the  description 
intermediate  the  assessment  and  sale  by  providing  for  the 
payment  to  the  township  treasurer  of  the  tax  on  "  a  part  of 
any  lot  or  parcel  of  land  which  the  taxpayer  will  clearly 
define,"  and  for  the  return  of  the  balance  for  non-payment, 
and  by  providing  for  the  paymeht  on  part  of  a  tract  after  the 
return  to  the  Auditor-General,  subsequent  provision  being 
made  for  the  sale  of  all  lands  on  which  the  taxes  remained 

1  §8  759-764.        »  §§  765-768;  see  also  §  790.        »  §  769.      ■<  §  770. 
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unpaid.^  Want  of  a  description  sufiBcient  dearly  to  identify 
the  land,  either  in  the  assessment,  the  advertisement,  or  in 
the  deed,  is  fatal.^  The  deed  must  substantially  conform 
to  the  prior  proceedings ;  and  if  the  description  in  the  assess- 
ment, advertisement,  etc.,  is  defective,  the  clerk  cannot  cure 
the  defect  by  issuing  a  deed  containing  a  correct  description.^ 
A  sheriff's  deed  did  not  sufficiently  describe  the  land,  but  re- 
cited that  the  sheriff  had  given  notice  of  the  time  and  place 
of  sale,  and  of  the  real  estate  to  be  sold,  in  the  "  St  Louis 
Daily  Union,"  etc.,  "  a  copy  of  which  advertisement  is  hereto 
annexed,  and  makes  a  part  of  this  deed."  The  said  copy  was 
attached  by  a  wafer  to  the  deed  below  the  sheriff's  signature. 
But  the  description  in  the  deed  did  not  refer  to  the  advertise- 
ment, and  the  granting  part  transferred  the  interests  of  the 
defendant  in  execution, "  in  and  to  the  above-described  real 
estate ; "  and  for  this  reason  the  court  held  that  the  deed  could 
not  be  upheld,  that  the  advertisement  could  not  be  treated  as 
part  of  the  description,  saying  that  the  same  presumption  of 
intendment  cannot  be  inferred  from  a  sheriff's  deed  as  from  a 
direct  conveyance  from  the  grantor,  as  in  the  latter  case  any 
ambiguity  is  the  grantor's  fault ;  it  is  his  voluptary  convey- 
ance, and  must  be  construed  more  strongly  against  him  than 
his  grantee.*  We  do  not  think  this  decision  defensible.  Any 
paper  referred  to  and  declared  a  part  of  the  deed  becomes  a 
part  of  it;  and  if  from  the  whole  deed  (all  papers  referred  to 
being  parts  thereof)  the  land  can  be  identified,  the  substance 
of  the  law  is  satisfied. 

§  759.  Descriptions  held  Sufficient.  —  Where  the  law  read, 
"  The  person  at  such  sale,  offering  to  pay  the  taxes  and  charges 
against  any  one  piece  or  parcel  of  land  for  the  smallest  quan- 
tity of  land  in  a  square,  as  nearly  as  practicable,  off  from  the 
northeast  corner  of  the  tract  or  piece  of  land,  shall  be  the 
purchaser  of  said  quantity,  located  as  aforesaid,"  and  the  deed 
described  the  land  bid  off,  as  "the  northeast  eighty  acres"  of  a 

1  Amberg  o.  Rogers,  9  Mich.  332. 
»  Thibodaux  v.  Keller,  29  La.  Ann.  510  (1877). 
»  Hewitt  ».  Storch,  31  Kan.  488  (1884). 
*  Nelson  v.  Brodhaok,  44  Mo.  596  (1869). 
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given  quarter-section,  the  description  was  held  sufficient,  since 
the  statute  fixed  the  shape  of  the  tract  sold.^  A  description, 
"  270  acres  in  the  N.  E.  corner "  of  a  certain  section,  is  defi- 
nite enough.  The  law  presumes  the  form  to  he  a  square.^ 
A  deed  is  sufficient  which  purports  to  convey  seventy-six 
acres  of  a  certain  section,  the  law  requiring  the  portion  sold 
to  be  laid  ofE  in  a  square  in  the  northwest  corner  of  the 
tract.^ 

§  760.  A  deed  is  not  invalidated  by  an  erroneous  state- 
ment of  a  course  or  bound,  if  the  remaining  description 
identifies  the  land ;  the  erroneous  matter  may  be  rejected.* 
A  description  "  one  quarter-acre  in  the  south  half  of  the 
northeast  quarter,  bounded  north,  west,  and  south  by  N.'s 
land ;  east  by  milldam  and  Cedar  Creek ;  section  9  in  town- 
ship 10  of  range  21  east,  containing  ^g^  acres "  was 
held  sufficient  on  its  face  ;  describing  land  as  bounded  by 
land  of  a  third  person  does  not  necessarily  render  the  deed 
uncertain.^ 

§  761.  Where  the  description  was  "the  west  half  of  the 
northwest  quarter,  and  the  grist  and  saw-mills,  except  there- 
from five  acres,  being  west  of  Cedar  Creek,  in  section  ten, 
town  ten  north,  of  range  twenty-one  east,  containing  seventy- 
five  acres,"  it  was  held  good  for  all  the  land  lying  east  of 
Cedar  Creek  in  the  haK  quarter-section  described,  the  only 
uncertainty  (if  any)  relating  to  the  exception ;  and  in  the 
absence  of  evidence  to  the  contrary  it  will  be  presumed  that 
the  five  acres  are  described  as  west  of  the  creek,  and  the 
other  seventy-five  acres  as  east  thereof.® 

§  762.  The  naming  of  State  and  county  is  not  necessary 
in  a  tax  deed  if  the  land  is  identified  without  them.  "  If 
tiie  land  is  in  this  State,  the  town  and  range  being  given  in  ihe 
deed  fixes  the  land  in  the  proper  county.    The  facts  that  the 

»  Newby  v.  Brownlee,  23  Fed.  Eep.  323. 

s  Hooper  v.  Clayton,  81  Ala.  391  (1886). 

»  Major  V.  Brush,  7  Ind.  234  (1855). 

*  Thompson  o.  Ela,  60  N.  H.  563  (1881). 

»  Scheiber  v.  Kaehler,  49  Wis.  291,  301,  302  (1880). 

«  Scheiber  v.  Kaehler,  49  Wis.  291  (1880). 
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auditor  of  the  county  sold  the  land  for  taxes  and  executed 
the  deed  raise  a  sufficient  presumption  that  the  land  is  in 
this  State.^  The  omission  of  the  county  and  State  in  de- 
scribing the  land  in  a  tax  deed,  the  property  being  identified 
by  number,  street,  and  city,  is  not  fatal.^ 

§  763.  A  tract  was  described  as  "  The  S.  W.  J  survey  18, 
170  acres,  K.  H.  B.  I.  L.,  Jefferson  County,  Kansas."  This 
description  was  shown  to  mean  the  southwest  quarter  of  sur- 
vey 18,  containing  one  hundred  and  seventy  acres  of  the 
Kansas  haK-breed  Indian  lauds,  situated  in  Jefferson  County, 
Kansas,  and  was  held  good.*  A  deed  which  describes  the 
land  conveyed  as  "  Commencement  Plantation,  consisting  of 
1,330  acres,"  in  Adams  County,  Miss.,  is  not  void  for  uncer- 
tainty.* Where  the  description  was,  "  W.  side,  N.  J,  S.  B.  N. 
W.  10  acres,  sec.  8,  T.  23,  R.  10,  quantity  sold  10  acres,"  and 
it  appeared  of  record  that  judgment  had  been  rendered  on  a 
tract  of  seventeen  acres,  and  that  before  sale  the  taxes  on  the 
east  seven  acres  were  paid,  it  was  sufficiently  evident  which 
ten  acres  were  sold,  and  the  description  was  not  void  for 
uncertainty.^ 

§  764.  In  Dolan  v.  Trelevan  *  the  action  was  brought  by  a 
tax-title  claimant  imder  ch.  22,  Laws  of  1859,  to  foreclose 
defendant's  rights  in  the  west  half  of  a  certain  forty-acre 
tract.  The  tax  deed  describes  the  land  therein  sought  to  be 
conveyed  as  the  whole  of  said  forty-acre  tract,  except  fifteen 
acres  "  in  the  N.  E.  comer "  thereof,  and  five  acres  in  the 
north  half  of  the  southeast  quarter  thereof.  It  was  held,  (1) 
That  the  first  exception  must  be  taken  to  mean  a  tract  of  land 
in  the  northeast  corner,  in  a  square  form,  containing  fifteen 
acres  ;  (2)  that  the  five  acres  excepted  being  described  as  in 
the  southeast  quarter  of  said  forty,  any  uncertainty  in  such 
description  does  not  affect  plaintiff's  title  to  the  west  half  of 

1  Keepfer  v.  Force,  86  Ind.  87  (1882);  Dutch  p.  Boyd,  81  id.  146. 

2  Haynes  o.  Heller,  12  Kan.  881  (1874). 

«  Commissionere  of  Jefferson  County  v.  Johnson,  23  Kan.  717  (1880). 
*  Vaughan  v.  Swayzie,  56  Miss.  705  (1879). 
0  Taylor  v.  Wright,  13  N.  E.  529  (lU.  1887);  121  HI.  455. 
»  31  Wis.  147. 
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said  forty ;  (3)  that  the  plaintiff  is  therefore  entitled  (upon 
the  facts  stated  in  the  complaint)  to  the  relief  sought,  except 
as  to  that  portion  of  the  west  half  of  said  forty  included  in 
the  fifteen  acres  above  described.  In  Annan  v.  Baker  ^  the 
maxim,  Id  certum  est  quod  reddi  certum  potest,  was  applied  to 
the  description  in  a  tax  deed,  the  following  description  being 
held  sufficient :  "  Seven  and  three  fourths  acres  of  the  Samuel 
S.  Baker  homestead  farm,  so  called,  bounded  thus :  On  the 
west  by  the  highway  leading  from  Holderness  village  to  An- 
drew Baker's  farm ;  northerly  by  land  now  owned  by  John  B. 
Carr;  easterly  and  southerly  by  the  remaining  part  of  said 
Baker  farm,"  the  land  being  located  by  running  equidistant 
lines  on  the  north  and  west  boundaries  from  the  point  of  in- 
tersection of  said  north  and  west  boundary  lines  so  far  as  to 
embrace  the  given  quantity  of  land,  and  uniting  their  extremi- 
ties. A  description  of  the  premises  as  lying  in  "  Washington 
City,  now  called  Port  Washington,"  the  name  in  the  recorded 
plat  being  "  Wisconsin  City,"  has  been  held  sufficient  in  a 
tax  deed  on  proof  that  the  locality  was  familiarly  known  to 
citizens  and  conveyancers  as  "  Washington  City."  ^  In  Cali- 
fornia, a  partially  false  description  in  an  assessment  roll,  ad- 
vertisement, or  tax  deed,  is  not  fatal  unless  the  probable  effect 
of  the  error  would  be  to  mislead  the  owner  .^ 

§  765.  Descriptions  held  Void.  —  Where  the  law  required 
that  the  part  should  be  laid  off  in  a  square,  adjoining  one  or 
other  corner,  and  the  notice  said  the  land  would  be  surveyed 
off  the  southeast  corner,  and  the  collector's  deed  recited  that 
B.  had  purchased  thirty-five  acres  of  a  certain  quarter-section, 
and  thereupon  conveyed  to  him  "  the  above-described  tract  or 
parcel  of  land,"  the  deed  was  held  void  for  uncertainty.  "  If 
the  deed  itself  had  been  certain,  and  had  failed  to  set  forth  the 
survey  and  return,  that,  like  any  other  material  matter,  might 
have  been  shown  aliunde,  and  the  deed  would  not  be  invalid. 
But  when  the  deed  itself  is  so  imperfect  that,  unaided,  it 
would  convey  nothing  at  all  at  law,  the  want  of  some  evidence 
or  recital  which  might  supply  the  requisite  certainty  is  obvi- 

1  49  N.  H.  161,  172.  «  Mecklem  v.  Blake,  19  Wis.  397. 

«  Bosworth  V.  Danzien,  25  Cal.  296. 
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ously  ground  of  exception.  A  recital  of  the  snrvey  and 
return  would  have  been  proper,  and  if  made  would  have  given 
certainty  to  the  deed.  If  it  had  been  shown  by  other  docu- 
mentary evidence,  it  might  at  least  have  given  the  plaintiff  a 
vested  right  in  equity.  But  in  the  absence  of  any  recital  of 
a  survey,  or  any  evidence  of  it  aliunde,  the  deed  itself,  de^ 
scribing  nothing,  is  an  absolute  nullity."  * 

§  766.  Where  the  description  in  the  list  was  of  a  tract  "  in 
S.  E.  S.  W.  Sec.  2,  Tp.  83,  R.  24  — 15  acres,"  and  in  the  cer- 
tificate and  deed  it  was  "  15  acres  in  the  S.  side,  S.  E.  quarter 
of  the  S.  W.  quarter  of  Sec.  2,  Tp.  83,  R.  24,"  it  was  held 
that  the  identity  of  the  tracts  named  in  the  list  with  that 
named  in  the  deed  was  not  clear,  and  that  the  description 
was  void  for  uncertainty.  In  the  absence  of  evidence  aliunde 
showing  the  parcels  to  be  the  same,  no  title  passed  to  the 
purchaser  .2  A  deed  merely  stating,  in  the  language  of  the  bid, 
that  the  purchaser  took  "  14  acres  "  of  the  laud,  is  void  for  un- 
certainty.* Where  a  surveyor  could  not,  with  the  description 
before  him,  even  approximately  locate  the  land, it  is  void.  "It 
cannot  be  recognized  by  the  law,  for  the  simple  reason  that  it 
is  no  description  at  all.  .  .  .  The  defect,  or  rather  absence  of 
description,  found  in  the  assessment,  tax  books,  and  treas- 
urer's deed,  cannot  be  cured  by  extraneous  evidence."*  A 
description,  "Bal.  fractl.  section  11,  township  5,  range  12, 
522  acres,"  contains  a  patent  ambiguity,  and  is  void ;  but  a 
description,  "  Fr'l  N.  ^  of  section  14,"  is  sufiicient.^ 

§  767.  In  Tallman  v.  White  ®  the  addition  of  a  false  parti©- 
ular  in  the  description,  which,  in  a  deed  between  private  in- 
dividuals, might  be  rejected  as  surplusage,  where  the  descrip- 
tion without  it  would  be  certain,  was  held  to  vitiate  a  tax  deed. 
The  facts  of  this  case  have  been  stated  already.''     This  de- 

'  Jacks  V.  Chaffin,  34  Ark.  539  (1879). 

2  Blair  Town  Lot  Co.  v.  Scott,  44  Iowa,  143  (1876) ;  see  for  other  in- 
suffioient  description,  Libby  v.  Mayberry,  13  A.  Rep.  577  (Me.);  Knight r. 
Alexander,  37  N.  W.  796  (Minn.);  Kipp  v.  Fernhold,  33  id.  697 (Minn.). 

8  Poindexter  v.  Doolittle,  54  Iowa,  52  (1880). 

*  Roberts  v.  Deeds,  57  Iowa,  323  (1881). 

6  Selden  i».  Coffee,  55  Miss.  41  (1877). 

6  2  N.  Y.  66.  »  §  226;  see  Bosworth  ».  Danzien,  25  Cal.  296. 
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scription,  namely :  "  One  hundred  and  forty  acres  of  land,  in 
the  Whitaker  Reserve,  in  T.  5,  R.  15,"  a  tract  of  land  con- 
taining one  thousand  two  hundred  and  eighty  acres,  and 
known  by  the  name  indicated,  was  held  void.^ 

§  768.  This  description  of  the  premises,  "All  the  estate, 
right,  or  title  the  owner  had  on  the  pist  August,  last  past,  in 
and  to  a  certain  lot  of  land  and  buildings  in  said  N.  P.,  and 
being  taxed  in  the  name  of  H.  I. ;  being  about  ten  acres  of 
land  on  the  easterly  side  of  the  road  that  leads  from  0.  to  T. ; 
for  a  further  description,  reference  is  had  to  a  certain  mort- 
gage deed  to  W.  A.,  which  is  recorded  in  the  N.  P.  registry  of 
deed?,  book  8,  page  228,"  was  held  void  for  vagueness ;  as  it 
appeared  that  the  assessor's  book  contained  no  description  of 
the  location  or  character  of  the  lands  taxed  to  H.  1.,  and  that 
the  registry  book  referred  to  contained  no  record  of  any  mort- 
gage to  W.  A.,  as  stated  in  the  deed ;  the  phrase  "  on  the  east- 
erly side  of  the  road,  etc.,"  being  altogether  too  vague  and 
indefinite  as  to  location.^  A  deed  of  2,500  acres,  to  be  taken 
out  of  the  two  thirds  of  a  certain  league,  "  to  commence  at  the 
beginning  quarter,  and  taken  in  a  square,  if  it  will  admit  of 
it,"  is  void  for  uncertainty  of  description  if  the  tract  cannot 
be  contained  in  a  square.^  A  deed  of  "  640  acres  of  land  ad- 
joining Taylor  &  Moseby's  Landing,  in  the  said  county  of  Jeffer- 
son," is  not  a  sufficient  description  within  the  act  of  Arkansas, 
of  1836.*  A  tax  deed  which  fixes  the  boundaries  on  the  north 
and  west,  and  describes  it  as  bounded  on  the  east  on  land  by 
which  it  is  in  fact  bounded  only  in  part,  and  as  bounded  on 
the  south  on  land  which  in  fact  is  separated  from  it  by  land 
of  another  person,  is  void  for  uncertainty.^  The  following 
description  was  held  void  for  uncertainty :  "  One  fourth  No.  5, 
R.  8,  W.  E.  L.  S."6 

§  769.    The  purchaser  has  no  election  in  the  location  of  a 

1  Burchard  v.  Habbard,  11  Ohio,  316. 

«  Tripp  V.  Ide,  3  R.  I.  51. 

8  WofEord  J'.  McKinna,  23  Tex.  36. 

*  Bonnell  v.  Roane,  20  Ark.  114,  126. 

*  Hill  V.  Mowry,  6  Gray  (Mass.),  551. 
^  Larrabee  v.  Hodgkins,  58  Me.  412. 
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given  number  of  acres  in  a  larger  tract,  as  in  the  case  of  an 
ordinary  deed. 

A  grant  by  the  owner  of  a  specified  number  of  acres  in  a 
particular  tract  would  undoubtedly  confer  a  right  of  election 
upon  the  grantee,  and  authorize  him  to  locate  the  quantity  in 
any  part  of  the  tract  he  saw  proper  to  elect ;  and  this  upon 
the  principle  that  a  conveyance  must  be  held  to  pass  some 
interest,  if  such  effect  may  be  given  to  it  consistenfly  with 
the  rules  of  law ;  and  that  if  uncertain  or  ambiguous,  it  must 
be  construed  most  strongly  against  the  grantor.  The  most 
striking  illustration  of  this  rule  is  to  be  found  in  the  case 
of  Doe  d.  Webb  v.  Dixon,^  where  a  lease  for  "  fourteen  or 
seven  years  "  was  held  to  be  a  lease  for  the  latter  term  at  the 
option  of  the  lessee,  who  alone  had  the  option  of  determining 
it  at  the  end  of  the  first  seven  years.  Upon  this  ground,  if 
A.  conveys  to  B.  fifty  acres  out  of  a  particular  tract,  without 
describing  it  by  metes  and  bounds,  or  some  other  certain  de- 
scription, the  grantee  would  have  the  right  to  elect  in  what 
particular  part  of  the  tract  he  would  take  it;  the  location, 
when  once  made,  would  be  conclusive  upon  the  grantor ;  and 
an  exclusive  possession  by  the  grantee  of  that  number  of 
acres  would  be  evidence  of  his  election.  But  in  this  respect 
there  is  a  wide  difference  between  the  conveyance  of  the  owner 
and  a  public  ofiicer.  The  latter  is  a  mere  instrument  to  pass 
the  title.  The  former  may  sell  upon  his  own  terms,  and  may 
confer  a  right  of  election  upon  his  grantee ;  and  if  no  such 
right  is  granted  in  express  terms,  the  law  will  imply  it  in 
order  to  effectuate  the  grant.  But  power  to  grant  such  a  right 
is  not  conferred  upon  the  ofiicer  of  the  law.  It  is  not  only 
unnecessary  to  the  objects  to  be  effected  by  a  tax  sale,  but 
would  be  destructive  of  the  interests  of  the  owner,  if  tolerated. 
The  purchaser,  for  instance,  by  locating  the  quantity  so  as  to 
include  a  mine,  a  spring,  a  water-power,  or  a  dwelling  and 
curtilage,  might  render  the  residue  of  no  value  to  the  owner, 
and  thus  produce  a  sacrifice  of  the  property.  In  most  stat- 
utes a  power  is  conferred  upon  the  officer  to  sell  a  part  of  the 
land  upon  which  the  tax  was  due ;  this  was  intended  for  the 

1  9  East,  15 ;  see  Dann  v.  Spurrier,  3  Bos.  &  P.  399,  442. 
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benefit  of  the  owner ;  but  a  power  to  sell  a  part,  with  the  right 
of  election  as  to  the  location  of  it,  would  be  ruinous  to  him.^ 

§770.  Uniting  several  Tracts  in  one  Deed.  —  The  Illi- 
nois statute^  declares  that  "whenever  any  person,  either  as 
original  purchaser  or  assignee,  is  entitled  to  deeds  for  more 
than  one  tract  of  land  under  the  same  sale,  he  shall  have  tjie 
right  to  require  the  sheriff  to  include  all  the  said  tracts,  or  as 
many  thereof  as  he  may  designate,  in  one  deed."  This  provi- 
sion "  is  a  salutary  one,"  says  Chief  Justice  Treat ;  "  it  avoids 
the  inconvenience  of  having  numerous  conveyances  to  real 
estate  situated  in  the  same  county,  the  title  to  which  origi- 
nates-in  a  common  source.  It  also  dispenses  with  the  un- 
necessary expense  of  the  sheriff  and  recorder  in  the  execution 
and  recording."  ^  Where  a  deed  describes  several  parcels  of 
land,  showing  as  many  sales  as  tracts,  the  delinquent  tax  on 
each  tract,  and  the  consideration  for  each,  a  defective  descrip- 
tion of  one  tract  will  not  invalidate  the  deed  as  to  the  other 
tracts.*  Where  the  law  provides  that  one  deed  may  convey 
several  tracts,  but  that  each  parcel  is  chargeable  only  with  its 
own  tax,  a  deed  that  does  not  set  out  that  each  tract  was 
separately  sold  is  void.^ 

§  771.  Form  and  Contents.  — When  the  statute  prescribes  no 
form,®  any  deed  which  recites  the  authority  under  which  it  is 
made,^  identifies  the  land,  the  sale,  and  the  taxes,^  and  con- 
tains proper  words  of  conveyance,  is  sufficient.  When  the  law 
prescribes  a  form,^  as  in  Illinois,^"  it  must  be  substantially  ^^  fol- 
lowed. A  deed  in  the  given  form  is  good.^  But  any  material 
deviation,  except  it  be  to  make  the  deed  conform  to  a  state  of 
facts  different  from  that  contemplated  by  the  statute  form,^* 
avoids  the  deed;  for  example,  naming  a  wrong  consideration,^* 
or  date,^  or  place  ^®  of  sale,  or  date  of  execution  under  which 

1  Erwin  v.  Helm,  13  Serg.  «fe  R.  (Pa.)  151. 

2  Laws  1842,  1843,  p.  238,  §  3.  »  Silliman  e.  Fiye,  6  HI.  664. 
*  Watkins  v.  Inge,  24  Kan.  612  (1880). 

B  AUen  V.  Buckley,  7  S.  W.  10  (Mo.). 

s  §  772.  '  §  777.  «  §  787.  »  §  773.  "  §  775. 

11  §  774.  12  §  773.  18  §  789.  "  §  776. 

"  §  784.    Decisions  contrary.  "  §  783. 
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the  land  is  sold,^  or  failure  to  recite  that  the  sale  was  public,^ 
or  that  several  tracts  in  the  same  deed  were  sold  separately,^ 
or  any  one  of  various  other  *  errors  in  the  recitals,  will  avoid 
the  deed.  A  second  deed  should  recite  the  loss  or  destruction 
of  the  first.^  All  recitals  must  be  of  facts,  not  conclusions,* 
the  deed  must  state  the  actual  acts  and  proceedings,  time, 
place,  and  manner,  so  that  it  may  be  judged  whether  the  law 
was  complied  with.  It  is  not  enough  to  state  that  the  provi- 
sions of  lq,w  were  carried  out.  A  fair  inference  from  state- 
ments made  is,  however,  as  good  as  an  express  additional 
recital.''  The  whole  niatter  rests  upon  the  construction  of  the 
various  statutes. 

§  772.  When  the  Statute  prescribes  no  Form.  —  Where  the 
form  of  the  deed  has  not  been  prescribed  by  law,  but  the 
statute  simply  authorizes  the  execution  of  a  deed  of  convey- 
ance to  the  purchaser,  any  deed  which  according  to  the  rules 
of  the  common  law  would  be  sufficient  to  transfer  the  title 
of  the  former  owner,  and  vest  the  estate  in  the  purchaser,  is 
regarded  as  an  operative  mode  of  conveyance,  provided  it 
recites  the  power  under  which  it  was  made,  and  is  accom- 
panied by  proof  that  the  law  was  strictly  complied  with.* 

§  773.  When  there  is  a  Statutory  Form.  —  But  where  the 
statute  prescribes  the  particular  form  to  be  observed  in  the 
execution  of  the  deed,  that  form  becomes  substance,  and 
must  be  strictly  pursued,  or  the  deed  will  be  held  void.® 
Where  the  deed  did  not  state  that  the  person  depositing  the 
certificate  of  sale  was  the  purchaser  or  his  assignee,  as  was 

1  §  785. 
§  786.    Decisions  contrary.  «  §  782.    Decisions  contrary. 

*  §§  781,  788.  «  §  779.  «  §§  777,  778.  '  §  780. 

8  Chandler  v.  Spear,  22  Vt.  388;  Brown  v.  Hutchinson,  11  id.  569; 
Spear  v.  Ditty,  8  id.  419  ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
(N.  T.)  528. 

8  Chandler  v.  Spear,  22  "Vt.  388;  Briggs  ».  Georgia,  15  id.  61,  72; 
Whitesides  v.  People,  1  111.  4;  Smith  t.  Hileman,  2  id.  323;  Ferris  v. 
Cross,  10  id.  96;  Boardman  ».  Bonrne,  20  Iowa,  134;  Lanesborough  v. 
Berkshire  County  Com.,  11  Mass.  281;  Monson  v.  Chester,  22  Pick. 
(Mass.)  387;  Atkins  v.  Kinnan,  20  Wend.  (N.  Y.)  241,  249;  Kinney  r. 
Beverley,  1  Hen.  &  M.  (Va.)  531;  Woodman  v.  Clapp,  21  Wis.  355;  Da- 
vison V.  Gill,  1  East,  64. 
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contemplated  in  the  form  prescribed  by  statute  of  1859,  it 
was  held  void.i  So,  where  the  name  of  the  purchaser  was  not 
stated  as  required  by  form  prescribed  by  statute  of  1852.^ 
But  a  compliance  with  that  form  is  sufficient;  no  greater 
fulness  can  be  required.^  A  deed  in  the  form  prescribed  by 
the  statute,  except  that  the  following  words  in  italics  are 
added  in  the  clause,  "  I,  A.  J.  D.,  sheriff  and  tax  collector  of 
Pontotoc  County,"  is  valid  ;  even  though  the  name  of  the  re- 
puted owner  of  the  land  does  not  appear,  there  being  no  place 
for  it  in  the  statute  form,  the  deed  is  good.*  So  a  tax  deed  is 
not  incompetent  as  evidence  in  ejectment  because  of  the  lack 
of  a  %eal  or  scroll,  the  statute  not  requiring  a  seal.^  In 
Wisconsin,  the  law  prescribes  a  form  of  deed,  and  provides 
that  it  shall  be  "  substantially  "  in  that  or  "  other  equivalent 
form."  ®  In  Nebraska,  the  deed  is  to  be  "  as  far  as  practi- 
cable "  in  the  form  prescribed.' 

§  774.  Substantial  Oonformity  to  the  Statute  Form  is 
Sufficient.  —  A  recital  in  a  tax  deed  that  the  holder  of  the 
'  tax  certificate  has  deposited  the  same  "  in  the  office  of  the 
clerk  of  the  board  of  supervisors  in  the  county  of  R."  (instead 
of  "in  the  office  of  the  clerk  of  the  county  board  of  super- 
visors of  the  county  of  R."),  and  the  omission  of  the  word 
"  and  "  in  the  attestation  clause,  immediately  before  the  words, 
"  have  hereunto  subscribed,"  were  held  not  to  be  fatal  varia- 
tions frjam  the  statutory  form  ;  especially  as  the  statute  only 
requires  the  deed  to  be  in  "  substantially "  the  form  there 
given,  "  or  other  equivalent  form."  ^  In  Kansas,  where  the 
statute  does  not  require  the  deed  to  be  in  the  exact  form 
prescribed,  slight  irregularities  in  form  do  not  vitiate  the 
deed;  all  that  is  required  is,  that  it  shall  be  in  substantial 

1  Krueger  v.  Knab,  22  Wis.  429. 

2  North  V.  Wendell,  22  Wis.  431. 

'  Hobson  V.  Dutton,.9  Kan.  477;  Knox  v.  Hiiidekoper,  21  Wis.  527; 
Frentz  V.  Klotsch,  28  id.  312. 

*  Bell  V.  Gordon,  55  Miss.  49,  50  (1877). 

5  Bowers  v.  Chambers,  53  Miss.  259  (1876). 

«  Geekie  v.  Kirby  Carpenter  Co.,  106  U.  S.  379  (1882). 

'  Haller  v.  Blaco,  10  Neb.  38  (1880). 

8  Lybrand  i-.  Haney,  31  Wis.  230. 
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conformity  to  the  form  given  in  the  statute.^  The  omission 
of  the  word  "  several "  before  the  words  "  tracts  of  land," 
where  that  word  occurs  in  parentheses  in  the  statutory  form 
given  in  §  50,  ch.  22,  Laws  of  1859,  and  a  misrecital  therein 
that  H.  J.,  the  grantee,  was  the  purchaser  at  the  tax  sale, 
where  it  appeared  from  the  face  of  the  deed  that  H.  J.  was 
not  the  purchaser,  but  was  the  assignee  of  the  certificate, 
do  not  invalidate  the  deed.^  Where  the  law  requires  the  deed 
to  be  executed  by  the  clerk  of  the  board  of  supervisors,  but 
the  statutes  give  the  title  of  the  office  in  various  ways,  the 
description  of  the  office  in  any  of  those  ways  in  the  attesta- 
tion clause  is  sufficient  to  identify  the  officer  and  meet  the 
requirements  of  the  law.^  A  svi>stantial  following  of  the 
statutory  form  is  sufficient.  The  omission  of  the  county  and 
State  in  describing  the  land  has  been  held  not  fatal.*  So  also 
with  the  omission  of  the  words  "  time  and  "  from  the  phrase 
"  at  the  time  and  place  aforesaid."  This  was  not  fatal,  as  the 
rest  of  the  deed  showed  the  time.^ 

§  775.  The  Illinois  Form.  —  The  form  of  the  tax  deed 
prescribed  by  the  Illinois  statute  of  Jan.  26,  1826,  was  as 
follows,  to  wit :  The  auditor  of  public  accounts  of  the  State 
of  Illinois,  to  aU  who  shall  see  these  presents,  greeting; 

Know  ye  that  whereas  I  did,  on  the day  of ,  at 

the  town  of  Vandalia,  in  .conformity  with  all  the  requisitions 
of  the  several  acts  in  such  case  made  and  provided,  expose  to 
public  sale  a  certain  tract  of  land  being  (here  insert  the 

description  of  it),  for  the  sum  of ,  being  the  amount 

of  taxes  for  the  year  of  (or  years  of,  as  the  case  may  be), 
with  the  interest  (if  any)  and  costs  chargeable  on  the  said 
tract  of  land ;  and  whereas,  at  the  time  and  place  aforesaid, 
A.  B.  offered  to  pay  the  aforesaid  sum  of  money  for  (the 
whole  tract  or  part  thereof,  as  the  case  may  be),  which  was 

the  least  quantity  bid  for;  and  the  said has 

.  paid  the  sum  of into  the  treasury  of  the  State.    I  have 

1  §  10,  Comp.  Laws  1862,  p.  878;  Bowman  v.  Cockrill,  6  Kan.  311. 

"  Austin  V.  Holt,  32  Wis.  478. 

»  Knox  II.  Huidekoper,  21  Wis.  527. 

4  Haynes  v.  Heller,  12  Kan.  381  (1874).  «  Ibid. 
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granted,  bargained,  and  sold,  and  by  these  presents,  as  audi- 
tor of  the  aforesaid  State,  do  grant,  bargain,  and  sell  (here 
describe  the  tract  purchased)  to  the  said  A.  B.  (or  0.  D.  his 
assignee),  his  heirs  and  assigns  ;  to  have  and  to  hold  the  said 

tract  of  land,  to  the  said and  his  heirs  forever ; 

subject,  however,  to  all  the  rights  of  redemption  provided 
for  by  law.  In  testimony  of  which,  the  said  auditor  has  here- 
unto subscribed  his  name  and  affixed  his  seal  this day 

of . 

,  Auditor.  [Seal.] 

The  form  now  in  use  in  that  State  will  be  found  ante,  §  373. 

§  776.  Wrong  Consideration  named.  —  The  form  prescribed 
by  law  must  be  followed  strictly.  By  Art.  9,  of  the  charter 
of  Los  Angeles,  when  land  is  sold  for  street  assessments,  the 
deed  must  state  that  it  is  made  subject  to  redemption  as  pro- 
vided in  this  article,  and  "  must  express  the  true  consider- 
ation thereof,  which  is  the  amount  paid  by  the  purchaser." 
A  deed  reciting  that  the  property  was  sold  for  $168,  and  was 
subject  to  redemption  as  provided  in  Art.  8  of  the  charter,  and 
that  the  consideration  was  $187.50,  was  held  void  because  it 
named  the  wrong  article  and  the  wrong  consideration.^ 

§  777.  The  deed  must  recite  the  power  under  which  it  is  made, 
otherwise  it  will  be  invalid.  It  does  not  derive  its  validity 
from  its  capacity  as  an  independent  conveyance  to  transfer 
the  estate  described  in  it,  but  from  the  existence  of  the  power, 
and  a  compliance  with  the  conditions  prescribed  by  the  creator 
of  it.  The  title  is  derived  from  the  power,  and  the  convey- 
ance must  bear  upon  its  face  an  acknowledgment  of  the 
power  in  pursuance  of  which  it  purports  to  have  been  exe- 
cuted. This  rule  is  applicable  alike  to  all  powers,  whether 
public  or  private  in  their  nature.^  The  uniform  practice 
throughout  the  country  has  been  to  conform  to  this  rule. 
Every  statute  form  of  the  deed  not  only  recites  the  power 

1  Hubbell  i).  Campbell,  56  Cal.  .527  (1880). 

2  Robinson  v.  Hardcastle,  2  Durnf.  &  E.  T.  R.  241 ;  Jackson  d.  Webb 
V.  Roberts's  Ex.,  11  Wend.  (N.  Y.)  422,  425;  Tolman  v.  Emerson,  4  Pick. 
(Mass.)  160;  see  also  McDermott  v.  Scully,  27  Ark.  226;  Call  v.  Dear- 
born, 21  Wis.  503. 
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under  which  it  is  executed,  but  usually  recites  a  compliance 
with  all  the  requisitions  of  the  statute  by  which  the  power 
was  created.  A  deed  in  the  form  prescribed  by  statute  of  1852, 
§  6,  is  good,  though  it  does  not  show  on  its  face  that  it  is  exe- 
cuted under  the  special  statute  power.^  In  Missouri,  it  is  held 
that  a  tax  deed  to  be  valid  must  show  in  its  recitals  that  the 
register  had  power  to  sell  and  convey  the  land ;  that  the  deed 
must  state  facts,  and  not  the  conclusions  of  the  ministerial 
officer  executing  it,  as  to  their  sufficiency ;  thus  a  recital  that 
the  lands  therein  described  "  were  advertised  according  to 
law,"  is  insufficient.^  The  deed  must  recite  enough  of  the 
proceedings  to  show  authority  to  sell  the  land  and  authorize 
the  officer  to  make  the  deed.^  And  a  deed  which  appears 
upon  its  face  to  have  been  executed  without  authority  is  en- 
tirely inoperative  for  any  purpose.* 

§  778.  The  Deed  must  recite  Facts,  not  Conclusions.  —  A 
tax  deed  that  fails  to  show  that  all  the  proceedings  required  by 
law  have  been  had,  is  void.  A  general  statement,  such  as  that 
the  proceedings  were  "  according  to  law,"  is  insufficient.*  A 
deed  which  recites  that,  prior  to  sale,  four  weeks'  notice  was 
given  as  required  by  law,  and  contains  no  recital  of  Mhe  facts 
of  the  time  and  manner  of  notice  and  sale,  is  void.®  The  facts 
showing  due  notice  of  delinquency  and  sale  must  be  recited.^ 

§  779.  A  second  deed  issued  because  the  first  is  lost  must 
recite  "  the  loss  and  destruction  of  the  former  deed,  and  its 
date  if  possible  ;  "  and  a  recital,  "  this  is  a  second  deed  issued 
under  Section  162,  tax  law,"  is  not  sufficient  to  save  the  deed.* 

1  Falkner  v.  Dorman,  7  Wis.  388. 

2  Yankee  v.  Thompson,  51  Mo.  238;  Spurlock  v.  Allen,  49  id.  178; 
Large  v.  Fisher,  Id.  307;  Abbott  v.  Doling,  Id.  302. 

»  Woodward  o.  Sloan,  27  Ohio  Sts.  592  (1875);  Madland  v.  Benland, 
24  Minn.  372  (1878). 

*  Cogel  V.  Raph,  24  Minn.  195  (1877). 

6  Moore  ».  Harris,  4  S.  W.  439  (Mo.  1887);  91  Mo.  616;  Duncan  v. 
GiUette,  14  Pac.  Rep.  479  (Kan.  1887);  37  Kan.  156;  Duff  v.  Neilson, 
2  S.  W.  222  (Mo.  1887);  90  Mo.  93. 

«  Spurlock  V.  Allen,  49  Mo.  178  (1872). 

^  Moore  v.  Harris,  91  Mo.  617  (1887). 

8  Burroughs  v.  Goff,  31  N.  W.  273  (Mich.  1887). 
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§  780.  Fair  Inference  as  good  as  Statement.  —  What  can 
be  fairly  inferred  from  the  language  of  the  deed  is  as  if 
definitely  recited ;  as  where  it  was  a  reasonable  inference  from 
the  words  of  the  deed  that  the  sale  was  at  the  collector's 
office,  it  was  held  not  to  be  void  for  want  of  an  explicit  recital 
to  that  effect.^ 

§  781.  Recitals  as  to  the  Assessment.  —  If  a  deed  fails  to 
show  that  the  sheriff  filed  his  assessment  list  in  the  clerk's 
office,  or  that  the  County  Court  adjusted  the  assessment,  or 
that  the  clerk  made  out  a  tax  book,  or  attached  a  warrant 
thereto  and  delivered  it  to  the  sheriff,  it  shows  no  valid  sale 
or  title.^  A  deed  reciting  an  assessment  to  "  C.  G.  and  all 
owners  or  claimants  known  or  unknown"  is  void.  Claimants 
known  must  be  assessed  by  name.^  A  false  recital  that  the 
land  was  assessed  in  the  name  of  unknown  owners  does  not 
vitiate  the  deed,  since  the  sale  would,  if  otherwise  correct, 
have  been  good  whether  assessed  in  the  name  of  the  true 
owner  or  as  unknown.*  The  omission  of  the  names  of  State 
and  county  from  a  tax  deed  does  not  invalidate  it  if  no  latent 
ambiguity  arises  thereby.* 

§  782.  Quantity  of  Land  sold  together.  — A  deed  is  not  void 
because  it  fails  to  recite  that  in  selling  the  land  the  collector 
followed  the  law  by  offering  first  to  sell  a  less  quantity  than 
the  whole.®  But  in  Maine,  a  deed  stating  that  the  whole  of 
a  tract  was  sold  as  assessed,  but  not  reciting  that  this  was 
necessary  to  pay  the  taxes,  is  void.'  A  purchaser  is  entitled 
to  a  deed  that  shows  that  the  several  parcels  were  sold  sepa- 
rately.® A  deed  that  shows  that  two  or  more  separate  and 
distinct,  i.  e.  not  contiguous,  tracts  of  land  were  sold  together 
is  void  on  its  face,  and  the  statute  of  limitation  will  not  run 

1  Skinner  v.  Williams,  85  Mo.  489. 
"  Lawrence  v.  Zimpleman,  37  Ark.  644  (1881). 

«  Grimm  v.  O'ConneU,  54  Cal.  523  (1880) ;  Brady  v.  Dowden,  59  id. 
51  (1881). 

*  Hickman  v.  Kempner,  35  Ark.  510  (1880). 

6  Lewis  V.  Siebles,  3  So.  Rep.  652  (Miss.). 

6  Brien  v.  O'Shaughnesy,  3  Lea  (Tenn.),  726  (1879). 

'  Brookings  v.  Woodin,  74  Me.  223  (1882). 

s  State  V.  Richardson,  21  Mo.  420  (1855). 
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on  it.^  And  if  the  deed  shows  that  several  tracts  were  sold 
together,  but  does  not  show  that  they  were  not  contiguous,  out- 
side evidence  establishing  this  will  avoid  the  deed.^  The 
mere  fact  that  a  deed  comprises  several  tracts  raises  no  pre- 
sumption of  sale  en  masse.^  An  assessment  and  sale  of  several 
lots  as  one  tract  may  be  perfectly  good,  and  a  deed  is  not  void 
merely  by  showing  such  fact.* 

§  783.  Place  of  Sale.  —  A  tax  deed  that  fails  to  allege  that 
the  sale  was  at  the  place  designated  by  law  is  void.^  Where 
the  deed  recited  a  sale  at  Oshkosh,  in  the  county  of  Winne- 
bago, the  statutory  form  not  requiring  any  more  particularity 
as  to  the  place  of  sale,  it  was  held  that  the  deed  need  not 
recite  further  that  the  sale  was  at  some  "  public  place,"e.  g., 
"  the  court-house."  Where  a  tax  deed  recited  that  the  land 
was  "  sold  by  the  county  treasurer  of  said  county  of  Dane  at 
public  auction  at  the  court-house  in  the  village  of  Madison,  in 
the  county  of  Madison"  it  was  held  that  the  coiu"t  will  take 
judicial  notice  the  village  of  Madison  is  in  Bane  County,  there 
being  no  such  county  as  Madison  in  the  State,  and  the  deed  is 
good  notwithstanding  this  clerical  error.^ 

§  784.  Bate  of  Sale.  —  A  deed  from  the  auditor  of  land  ac- 
quired by  the  State  at  a  sale  for  taxes  passes  such  title  as 
the  State  has,  although  the  date  of  sale  named  in  the  deed  is 
not  that  upon  which  the  State  really  acquired  title,  but  is  the 
date  of  a  sale  that  was  void.^  Nor  is  a  tax  deed  reciting  the 
sale  as  made  on  the  first  Monday  of  December  instead  of  Octo- 
ber void,  as  showing  the  sale  to  have  been  made  at  a  time  not 

1  Hall's  Heirs  v.  Dodge,  18  Kan.  277  (1877);  Pettus  ».  WaUaoe,  29 
Ark.  484  (1874);  Pack  v.  Crawford,  Id.  489  (1874);  Montgomery  v. 
Birge,  31  id.  493  (1876);  Boardman  v.  Bourne,  20  Iowa,  134  (1865); 
Byam  v.  Cook,  21  id.  394;  Harper  v.  Sexton,  22  id.  445  (1867). 

=  Cartwright  v.  McFadden,  24  Kan.  662  (1881). 

8  Walker  v.  Boh,  32  Kan.  354  (1884). 

*  McQuesten  v.  Swope,  12  Kan.  32  (1873);  Greer  v.  Wheeler,  41  Iowa, 
85  (1875). 

6  SheUey  «.  Fowle,  16  Neb.  194  (1884) ;  Baldwin  v.  Merriam,  Id.  199 
(1884) ;  HaUer  v.  Blaoo,  10  Neb.  38  (1880),  Maxwell,  C.  J.,  dissenting. 

«  Huey  ».  Van  Wie,  23  Wis.  613. 

»  Caruthers  v.  McLaran,  56  Miss.  371  (1879). 
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authorized  by  law.^  But  in  McDermott  v.  Scully  ^  it  was  held 
that  where  the  law  requires  an  order  of  court  for  the  sale  of 
property  for  non-payment  of  taxes,  the  sale  not  having  been 
made  at  the  appointed  time  for  tax  sales,  and  that  the  sale  be 
made  at  a  specified  time,  the  omission  of  the  sheriff's  deed  to 
recite  that  the  deed  was  made  in  pursuance  of  such  an  order 
or  at  the  time  required  renders  the  deed  void ;  and  such  defect, 
it  was  said,  could  not  be  aided  by  evidence  aliunde.  Where  a 
deed  is  executed  subsequently  to  the  sale,  dated  the  day  of  its 
execution,  and  contains  a  recital  that  the  sale  was  made  on 
the  day  of  the  deed's  date,  the  party  claiming  title  thereunder 
is  not  precluded  from  showing  aliunde  that  the  sale  really  took 
place  on  the  proper  day.^ 

§  785.  Date  of  Uxecution  under  which  the  Land  was  sold. — A 
deed  that  fails  to  recite  the  date  of  the  special  execution  under 
which  the  land  was  sold,  is  void,  and  can  only  be  remedied  by  a 
new  deed,  or  by  insertion  of  the  date  and  re-acknowledgment.* 

§  786.  Recital  though  the  Sale  was  Public.  —  It  is  no  objec- 
tion to  a  deed  of  unseated  land  that  it  does  not  show  whether 
the  sale  was  public  or  private.  It  is  presumed  that  the  law  was 
followed  till  the  contrary  appears,^  though  it  omits  to  state 
that  the  land  was  sold  "  at  public  auction,"  and  contains  on 
its  face  an  erroneous  computation  of  the  consideration  on 
which  the  deed  is  based.^  Omission  of  the  wox'd  "  publicly," 
to  indicate  the  manner  of  sale,  is  fatal.^ 

§  787.  For  what  Taxes  the  Sale  was  made,  —  In  Burlew  v. 
Quarrier  the  court  held  invalid  a  deed  because  it  recited  that 
the  land  was  sold  "  for  the  non-payment  of  taxes  for  the  year 
1850,"  while  the  delinquent  list  and  oath  of  the  sheriff  stated 
that  it  was  sold  "  for  the  non-payment  of  taxes  thereon  since 

'  Eldridge  v.  Euehl,  27  Iowa,  160 ;  see  also  Hobsou  v.  Dutton,  9  Kan. 
477. 

2  27  Art.  226. 

«  Brigins  V.  Chandler,  60  Miss.  862  (1883) ;  see  also  Hurlburt  v.  Dyer, 
36  Iowa,  474  (1873). 

4  Duff  V.  Neilson,  90  Mo.  93  (1886). 

6  M'Coy  V.  Michew,  7  Watts  &  S.  886  (1844). 

8  Davis  V.  Harrington,  35  Kan.  196  (1886). 

'  SuUivan  v.  Donnell,  90  Mo.  278  (1886). 
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the  year  1850,"  and  because  the  list  was  materially  defective 
in  not  showing  the  year  for  which  the  delinquent  taxes  were 
due.^  In  Maxcy  v.  Clabaugh,  where  the  statute  form  of  the 
deed  required  a  recital  of  the  year  for  which  the  taxes  were 
due,  and  the  year  was  misrecited  in  the  deed,  it  was  held 
void.2  On  the  other  hand,  where  the  statute  did  not  require 
the  deed  to  state  in  what  year  the  tax  was  assessed,  for  the 
non-payment  of  which  the  premises  were  sold,  it  was  held 
valid  .^  In  the  case  last  cited,  which  was  an  equity  case,  it 
appeared  that  the  statute  of  New  York  required  the  comptrol- 
ler's deed  to  be  executed  "  in  the  name  of  the  people  of  the 
State,"  and  the  deed  offered  in  evidence  did  not  purport  to 
be  so  executed ;  but  it  was  proven,  upon  the  hearing,  that  such 
had  been  the  form  used  for  twenty-five  years.  The  deed  was 
held  valid :  (1)  Because  the  maxim, "  custom  is  the  best  inter- 
preter of  the  law,"  was  applicable  in  this  case ;  (2)  Because 
the  deed,  though  not  technically  executed  in  the  name  of  the 
people,  recited  the  statutes  under  which  the  sale  was  made,  and 
a  compliance  with  all  their  requisitions,  and  that  the  taxes  were 
duo  to  the  State  of  New  York,  and  that  the  purchase-money  was 
paid  into  the  treasury  of  the  State,  and  the  deed  was  executed 
by  tlie  comptroller  of  the  State ;  and  no  one  could  doubt,  upon 
an  inspection  of  the  deed,  that  it  was  the  intention  of  the 
officer  who  made  the  conveyance,  to  convey  the  premises  de- 
scribed in  it,  for  and  in  behalf  of  the  people  of  the  State,  and 
not  as  an  individual  acting  in  his  own  right;  and  (3)  Because 
if  the  error  in  the  form  was  a  material  one,  it  would  not  justify 
a  court  of  equity  in  declaring  that  the  purchaser  had  no  right 
to  the  land  by  virtue  of  his  purchase ;  but  the  comptroller,  if 
necessary,  would  be  compelled  to  execute  a  new  deed  in  the 
proper  form.  The  omission  of  the  year  for  which  the  taxes 
were  assessed  is  not  fatal  to  the  deed.  The  presumption  is 
that  the  taxes  for  which  the  land  was  sold  were  those  of  the 
year  preceding  the  sale.* 

§  788.    Various  other  Recitals.  —  The  deed  must  show  the 

1  16  W.  Va.  163,  164  (1880).  »  6  HI.  26. 

»  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528. 
*  Marshall  v.  Benson,  48  Wis.  560  (1879). 
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amount  of  taxes,  costs,  aud  interest  due  on  each  tract.^  The 
failure  to  recite  one  of  the  requisites  to  a  valid  levy  of  a  tax, 
in  a  deed  in  which  all  the  proceedings  had  in  such  levy  and 
all  other  proceedings  essential  to  its  validity  are  set  out,  is 
evidence  by  implication  that  the  requirement  omitted  was  not 
complied  with.^  The  recital  that  certain  facts  appear  from 
the  records  of  the  auditor's  office  is  not  equivalent  to  the  re- 
cital that  they  exist.*  Where  the  statute  provided  that  a  tax 
might  be  levied  by  sale  if  "  not  paid  within  fourteen  days  after 
demand,  etc.,"  and  required  that  the  deed  should  state  the 
cause  of  sale,  a  deed  was  held  invalid  which  did  not  state  that 
the  tax  was  not  paid  within  fourteen  days  after  demand.*  In 
Wisconsin,  a  tax  deed  under  ch.  66  of  Laws  of  1854  is  ren- 
dered void  by  the  omission  of  the  words  "  as  the  fact  is,"  in 
the  recital  relative  to  the  sale  and  that  relative  to  redemp- 
tion.® So  when  those  words  are  contained  in  the  recital  as  to 
sale,  but  omitted  in  the  recital  as  to  redemption.®  Where  the 
law  provides  that  the  deed  shall  state  the  newspaper  in  which 
notice  of  sale  was  published,  the  statement  that  advertisement 
was  made  in  a  newspaper  is  not  enough ;  the  particular  news- 
paper must  be  named.^  The  deed  must  also  state  that  de- 
mand was  made  on  the  person  taxed,  and  that  payment  was  not 
made  within  fourteen  days  thereafter.^  And  all  other  recitals 
required  by  the  law  must  appear  in  the  deed,  or  it  will  be  in- 
operative.^ A  Massachusetts  deed  that  fails  to  state  "the 
place  of  residence  of  the  grantee "  is  fatally  defective.^" 

1  Guffey  V.  O'Keiley,  84  Mo.  418  (1883). 

^  Long  u.  Burnett,  13  Iowa,  28;  but  see  Pleasants  v.  Scott,  21  Ark. 
370;  Budd  v.  Bettison,  Id.  582;  Moss  v.  Shear,  25  Cal.  38;  Gavin  v. 
Shuman,  23  Ind.  32. 

»  White  V.  Flynn,  23  Ind.  46. 

*  Harrington  v.  Worcester,  6  Allen  (Mass.),  576. 

*  Lain  b.  Cook,  15  Wis.  446;  Lain  u.  Shepardson,  18  id.  59;  Condit  v. 
Blaokwell,  22  N.  J.  Eq.  481;  see  also  Cutler  v.  Huilbut,  29  Wis.  152. 

*  Wakeley  v.  Mohr,  IS  Wis.  321. 

T  Lunenburg  v.  Heywood  Chair  Co.,  118  Mass.  540  (1875). 
»  Keed  v.  Crapo,  127  Mass.  40  (1879);   Harrington  ».  Worcester,  6 
Allen  (Mass.),  576. 

»  Wambole  v.  Foote,  2  Dak.  1  (1878). 

i»  Knowlton  v.  Moore,  136  Mass.  32  (1883). 
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§  789.    Variances  from  the  Statute  Form  that  are  not  Fatal 

A  tax  deed  may  be  good,  though  it  varies  from  the  statute 

form,  as  where  the  change  is  rendered  necessary  by  a  differ- 
ent state  of  facts  than  that  contemplated  by  the  statute  form. 
Suppose,  for  example,  that  the  specified  wording  applies  only 
to  a  sale  to  a  private  individual ;  then  in  case  of  a  deed  to  the 
State  or  a  county  the  phrases  must  be  varied. 

§  790.  'When  a  Deed  is  void  on  its  Pace.^  —  A  tax  deed 
which  upon  its  face  bears  evidence  of  a  non-compliance  with 
a  substantial  requisition  of  the  law  is  a  nullity .^  The  plain- 
tiff must  recover,  if  at  all,  on  his  tax  deed,  supported  by 
evidence  of  the  regularity  of  prior  proceedings.  He  cannot 
recover  on  the  tax  roll  or  delinquent  list;  and  if  the  deed 
recites  an  assessment  which  would  be  void  if  made  as  re- 
cited, the  deed  is  void  on  its  face,  and  it  cannot  be  shown 
that  the  real  assessment  was  valid.  The  officer,  however, 
making  the  deed,  may  be  compelled  by  mandamus  to  execute 
a  proper  deed.*  A  deed  is  void  on  its  face  when  it  shows 
that  proper  notice  was  not  given,*  or  that  the  land  was  put 
Tip  for  sale  a  second  time  the  same  day,^  or  when  it  omits  ^  to 
follow  the  prescribed  form  in  a  material ''  respect.  Where  the 
deed  recited  the  sale  of  a  "  lot  and  residence  in  Madison  Sta- 
tion, for  taxes  assessed  to  the  reputed  owner  thereof,  T.  M., 
for  the  year  1871,"  the  description  was  held  insufficient  upon 
its  face ;  and  the  fact  of  ambiguity  being  apparent  on  the  face 
of  the  document,  no  extrinsic  evidence  could  be  allowed  to 
explain  it.^  Where  the  statute  forbids  the  execution  of  a 
deed  until  the  expiration  of  a  year  from  the  sale,  a  deed 
showing  on  its  face  that  it  was  issued  five  days  after  the 

1  By  reason  of  patent  ambiguity;  see  §  791. 

2  McDermott  v.  Scully,  27  Ark.  226;  Moore  r.  Brown,  4  McLean,  C. 
C.  (U.  S.)  211;  s.  c.  11  How.  (U.  S.)  414;  Farrar  v.  Eastman,  10  Me. 
191. 

«  Grimm  v.  O'Connell,  54  Cal.  522  (1880). 

*  Dow  B.  Chandler,  85  Mo.  245. 

'  Mason  v.  Crowder,  85  Mo.  526. 

«  Hopkins  v.  Scott,  86  Mo.  140;  Pearce  ».  Tittsworth,  87  id.  635. 

'  Mack  V.  Price,  35  Kan.  134.. 

*  Bowers  v.  Andrews,  52  Miss.  596  (1876). 
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sale,  is  void.^  A  deed  showing  that  no  judgment  was  ren- 
dered against  the  laud  is  void.^  The  statute  of  Arkansas 
prescribed  the  form  of  the  tax  deed,  which  contained  many 
recitals,  and  among  others  the  day  of  sale  and  the  person  by 
whom  it  was  made,  and  declared  the  deed  conclusive  evidence 
of  title  in  the  purchaser ;  and  it  was  held  in  Hogins  v.  Bra- 
shears,^  that  where  the  deed  in  its  recitals  showed  that  the 
sale  was  made  on  the  wrong  day  and  by  an  ex-collector  after 
the  expiration  of  his  term  of  office,  it  was  void  upon  its  face, 
and  conveyed  no  title  to  the  purchaser.  But  a  tax  deed  not 
showing  on  its  face  an  actual  violation  of  law  is  not  void 
simply  because  it  does  not  show  affirmatively  that  everything 
has  been  done  that  the  law  directs  in  the  assessment,  levy,  and 
collection  of  the  tax*  In  an  action  to  recover  possession  of 
real  estate,  thp  defendant  claimed  title  under  a  tax  deed  exe- 
cuted under  R.  S.  1838,  which  makes  the  deed  prima  facie 
evidence  of  the  facts  therein  recited,  which  did  not  recite 
several  of  the  facts  necessary  to  constitute  a  valid  tax  sale, 
it  was  held  that  an  instruction  that  such  deed  "  is  presumed 
to  be  legal  so  far  as  is  shown  by  the  evidence  in  the  cause  " 
(the  deed  itself  being  the  only  evidence  offered  of  the  facts 
necessary  to  authorize  a  sale  for  taxes)  was  erroneous.^  Un- 
der a  statute  (ch.  37,  Code  of  Va.  1860)  providing  that  the 
deed  shall  "  set  forth  all  thp  circumstances  appearing  in  the 
clerk's  office  in  relation  to  the  sale,"  and  that  the  grantee 
shall  stand  vested  with  all  the  estate,  etc.,  "  notwithstanding 
the  irregularity  of  the  proceedings  under  which  the  grantee 
claims  title  unless  such  irregularity  appears  on  the  face  of  the 
proceedings,"  it  was  held  that  where  it  did  not  appear  with 
sufficient  certainty  bi/  whom  the  sale  was  made,  nor  that  the 
land  had  in  fact  been  assessed  for  taxes,  nor  for  what  year  or 
years,  nor  the  amount  of  taxes  with  which  it  was  charged, 
and  for  which  it  was  sold,  that  the  deed  was  void.*     But 

1  Neal  V.  Spooner,  20  Fla.  41  (1883). 

2  Guffey  V.  O'Reiley,  88  Mo.  418  (1885).  »  13  Ark.  242. 

*  Pleasants  v.  Scott,  21  Ark.  370;  Budd  v.  Bettison,  Id.  582. 
5  McEntire  v.  Brown,  28  Ind.  347. 

•  Buchanan  v.  Reynolds,  4  W.  Va.  681. 
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under  a  statute  directing  the  execution  of  a  deed  to  the  pur- 
chaser at  the  sale,  "  reciting  the  circumstances  thereof,  and 
setting  forth  particularly  and  truly  the  amount  of  the  pur- 
chase-money," and  providing  that  after  the  time  of  redemp- 
tion has  elapsed  "the  regularity  of  the  proceedings  under 
which  the  purchaser  at  the  sale  claims  title  shall  not  be  ques- 
tioned so  as  to  affect  such  sale  or  title,  unless  such  irregu- 
larity appear  on  the  face  of  the  proceedings,"  it  was  held  that 
by  "  the  circumstances  of  the  sale,"  which  are  to  be  recited 
in  the  deed,  is  not  meant  all  the  steps  to  be  taken  by  the 
various  officers,  which  preceded  the  sale,  but  the  circumstances 
attending  the  sale  itself;  that  such  deed  need  not  recite  that 
the  land  had  been  advertised,  and  that  the  recital  of  an  in- 
sufficient advertisement  is  merely  surplusage,  and  is  not  an 
irregularity  on  the  face  of  the  proceedings  which  will  avoid 
the  deed.  Such  a  deed  (if  shown  to  have  been  executed  by 
a  duly  qualified  officer)  furnishes  prima  facie  evidence  of 
transfer  of  title,  and  the  onus  is  cast  upon  the  contesting 
party  to  show  by  the  face  of  the  proceedings  such  irregu- 
larity as  affected  the  validity  of  the  deed.^  The  statutory 
authority  of  a  county  (or  other  municipality)  to  purchase 
land  at  a  tax  sale  must  be  strictly  pursued,  and  must  be 
confined  to  the  express  provisions  of  the  statute  conferring 
the  power;  and  there  being  no  authority  for  the  county  to 
purchase  jointly  with  another  person,  a  tax  deed  from  which 
it  appears  that  the  land  was  sold  to  the  county  and  B.  S.  is 
void  upon  its  face.^  In  Kansas,  a  tax  deed  which  does  not 
show  that  the  land  it  purports  to  convey  was  sold  for  delin- 
quent taxes  is  void  upon  its  face.^  So,  where  by  law  tax-sale 
certificates  are  not  assignable,  and  the  deed  shows  the  as- 
signment of  the  certificate  and  is  executed  to  the  assignee.* 

§  791.  A  Deed  may  he  void  on  its  Face  by  Reason  of  an  Ap- 
parent Uncertainty.  —  The  question  of  the  existence  of  a  patent 

1  Flanagan  v.  Grimmet,  10  Gratt.  (Va.)  421 ;  Hobbs  v.  Shumates,  11 
id.  518.  2  Sprague  ».  Coenen,  30  Wis.  209. 

»  Hubbard  v.  Johnson,  9  Kan.  632. 

*  Shoat  V.  Walker,  6  Kan.  65;  Swope  v.  Saine,  1  Dill.  C.  C.  (U.  S.) 
416. 
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ambiguity  must  be  decided  upon  tbe  language  of  the  instru- 
ment. Until  this  is  settled,  all  other  inquiries  must  wait ;  and 
in  deciding  this  fundamental  the  court  cannot  take  into  account 
the  intention  of  the  parties.  If  the  mere  perusal  of  the  in- 
strument itself  (together  with  matter  referred  to  in  it)  shows 
that  something  more  is  needed  in  order  to  the  determination 
of  its  meaning,  the  rule  is  inflexible  that  no  evidence  can  be 
admitted  to  supply  the  deficiency .^ 

§  792.  Cases  in  'which  Deeds  have  been  held  not  void  upon 
the  Face. — A  tax  deed  is  not  void  on  its  face  because  it  recites 
that  the  sale  was  on  a  day  subsequent  to  the  day  set  by  law 
for  the  sale  of  land  for  taxes  where  the  law  provides  for 
adjournment.^  A  tax  deed  made  by  statute  prima  fade  evi- 
dence that  all  the  prerequisites  of  the  law  haVe  been  complied 
with,  which  recites  that  the  sale  was  begun  on  the  first  Mon- 
day of  December  instead  of  the  first  Monday  of  October,  is 
not  void  on  its  face,  as  showing  that  the  sale  was  made  at 
a  time  not  authorized  by  law.  The  presumption  is  that  the 
causes  recognized  by  the  statute  (Rev.,  §  776)  for  commencing 
the  sale  on  the  first  Monday  of  some  month  subsequent  to 
October  existed,  and  the  onus  is  upon  the  party  attacking  the 
deed  to  show  the  contrary  .^  A  deed  reciting  a  sale  of  land  en 
masse  will  not  be  void  on  its  face  because  the  land  is  set  out 
in  two  descriptions  which  show  that  it  lies  together  in  com- 
pact form  in  the  same  taxing  district.*  Where  the  description 
in  a  deed  was,  "  The  south  half  and  the  northwest  fractional 
quarter  of  the  southwest  quarter  of  section  1,  of  township  11^ 
range  15,  contain  112  acres,  situated  in  the  county  of  Shaw- 
nee, Kansas,"  it  was  held  that  the  deed  was  not  void  on  its 
face;  for  although  tte  northwest  quarter  of  the  southwest 
quarter  of  section  1  is  not  a  fractional,  and  although  the  whole 
premises  described  contain  120  acres,  yet  the  courts  cannot 
take  judicial  notice  of  such  facts ;  they  can  only  be  known  by 
evidence  outside  the  deed.    Further,  where  such  a  deed  has 

1  Bowers  v.  Andrews,  52  Miss.  596  (1876). 

2  Hill  V.  Atterbury,  88  Mo.  119  (1885). 

«  Love  V.  Welch,  33  Iowa,  192 ;  Eldridge  v.  Kuehl,  27  id.  160. 
*  Dodge  V.  Emmons,  34  Kan.  732. 
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been  recorded  ten  years,  and  the  holder  has  been  in  undis- 
turbed possession  for  a  long  time,  he  may  quiet  his  title  against 
any  one  not  having  a  better  title.^ 

§  793.  The  Doctrine  of  Relation  in  General,  r— A  Series  of 
connected  acta  relates  to  the  substantial  act  as  fixing  the 
time  at  which  the  series  takes  effect.  Ordinarily  a  tax  deed 
takes  effect  and  becomes  operative  as  a  conveyance  at  the  time 
of  its  delivery  by  the  officer  and  acceptance  by  the  grantee,  and 
not  before.2  But  the  question  whether  the  doctrine  of  relation 
can  have  any  application  to  such  a  title  is  an  interesting  one. 
The  general  rule  of  law  is,  "  that  where  there  are  divers  acts 
concurrent  to  make  a  conveyance,  estate,  or  thing,  the  original 
act  shall  be  preferred,  and  to  this  the  other  acts  shall  have 
relation."  This  rule  is  based  upon  a  legal  fiction,  or  assump- 
tion, that  a  thing  is  true  which  is  either  not  true,  or  which  is 
as  probably  false  as  true.  It  is  applied  only  where  it  is  abso- 
lutely necessary  in  order  to  advance  the  justice  of  a  cause,  to 
enforce  a  right  or  prevent  a  wrong.  In  all  cases  its  application 
must  be  consistent  with  the  principles  of  natural  justice,  the 
rule  on  this  subject  being  that  a  court  will  not  endure  that  a 
mere  form  or  fiction  of  law,  introduced  for  the  sake  of  justice, 
should  work  a  wrong  contrary  to  the  real  truth  and  substance 
of  the  thing.  No  fiction  shall  therefore  extend  to  the  injury 
of  a  party,  its  proper  operation  being  to  prevent  a  mischief,  or 
remedy  an  inconvenience  which  might  result  from  a  general 
rule  of  law.  And  whenever  the  rights  of  a  third  person  will 
be  injuriously  affected  by  the  application  of  the  doctrine, 
courts  invariably  refuse  to  be  governed  by  it.^  The  fiction  of 
relation  will  not  be  allowed  to  pervert  justice  or  extinguish 
meritorious  claims.*  The  fiction  has  been  applied  in  this 
wise:  A  term  of  court  is  regarded  as  one  day  in  law,  and 
every  act  of  the  court  has  relation  to  that  day.^    An  exe- 

1  Wendell  v.  Whitaker,  28  Kan.  690  (1882). 

2  Hulick  V.  Scovil,  9  Dl.  159. 
'  Broom's  Legal  Maxims,  90. 

*  Hemmingway  v.  Drew,  47  Mich.  556  (1882) ;  Blackwood  v.  Brown, 
29  id.  483. 

6  Jaques  v.  Nixon,  1  Durnf.  &  E.  T.  E.  279 ;   Bragner  v.  Langmead,  7 
id.  21;  Swann  v.  Broome,  3  Burr.  1596:  Bestor  v.  Powell,  7  HI.  119. 
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cution  relates  to  the  judgment.^  Possession  under  a  writ  of 
habere  facias,  issued  upon  a  judgment  in  ejectment,  relates  to 
the  time  of  the  commencement  of  the  action.^  A  patent  re- 
lates from  the  delivery  to  the  date  of  the  patent,  and  from  the 
date,  when  necessary,  to  the  entry  or  location  of  the  land.^  A 
deed  hased  upon  an  agreement  to  convey  relates  to  the  date 
of  the  latter.*  The  acknowledgment  of  a  deed  relates  to  the 
time  when  it  was  delivered,^  and  so  of  the  registration  of  it.^ 
An  escrow  relates  to  the  first  delivery.'^  A  deed  made  in 
pursuance  of  a  power  relates  to  the  date  of  the  power.^  The 
enrolment  of  a  bargain  and  sale,  under  the  English  statute, 
relates  to  the  date  of  the  deed.^  A  copyhold  estate  relates 
from  the  admittance  to  the  surrender ;  i"  and  livery  of  seisin 
relates  to  the  delivery  of  the  deed  of  feoffment.^^  A  sheriff's 
deed  relates  to  the  time  when  the  right  of  redeeming  the 
estate  has  expired,^  and  to  the  time  when  the  judgment  be- 
came a  lien  upon  the  land  for  the  purpose  of  protecting  the 
rights  of  the  purchaser  against  intervening  interests.^^    A  con- 

1  Shelley's  Case  cited,  3  East,"  444. 

^  Jones  V.  Chiles,  2  Bana  (Ky.),  25,  32;  Dewey  v.  Osbom,  4  Cow. 
(N.  Y.)  329. 

'  Jackson  d.  Sherwood  v.  Phelps,  3  Caines  (IS.  Y.),  62;  Jackson  d. 
Miller  v.  Winslow,  2  Johns.  (N.  Y.)  80;  Heath  v.  Koss,  12  id.  140;  Cav- 
ender  v.  Smith's  Heirs,  5  Iowa,  157. 

*  Jackson  o.  Bull,  1  Johns.  Cas.  (N.  Y.)  81 ;  s.  c.  2  Gaines's  Cas. 
(N.  Y.)  301;  Johnson  v.  Stagg,  2  Johns.  (N.  Y.)  510,  519;  Jackson  d. 
Griswold  v.  Bard,  4  id.  230,  534. 

*  Foster's  Lessee  t>.  Dugan's  Ex.,  8  Ohio,  87;  Wood  v.  Owings,  1 
Cranch  (U.  S.),  239.  »  Pray  ».  Pierce,  7  Mass.  381! 

'  Frost  V.  Beekman,  1  Johns.  Ch.  (N.  Y.)  288;  Beekman  v.  Frost,  18 
Johns.  (N.  Y.)  544;  Jackson  d.  Rensselaer  County  N.  L.  OfE.  v.  Bull,  1 
Johns.  Cas.  (N.  Y.)  81 ;  Ruggles  v.  Lawson,  13  Johns.  (N.  Y.)  285. 

'  Jackson  d.  Henderson  v.  Davenport,  20  Johns.  (N.  Y.)  537. 

9  Burr.  2787.  i"  Md.  "  Ihid. 

1"  Ferguson  v.  Miles,  8  HI.  358,  365;  Alexander  v.  Merry,  9  Mo.  514, 
524;  Jackson  d.  DeForest  v.  Ramsay,  3  Cow.  (N.  Y.)  75;  Ex  parte  Para 
Iron  Co.,  7  id.  540;  Klock  v.  Cronkhite,  1  Hill  (N.  Y.),  107;  Jackson  d. 
Griswold  V.  Bard,  4  Johns.  (N.  Y.)  234;  Jackson  d.  Noah  v.  Dickenson, 
15  id.  309;  Eversten  v.  Sawyer,  2  Wend.  (N.  Y.)  507;  Boyd's  Lessee  v. 
Longworth,  11  Ohio,  235. 

18  Fell  I'.  Price,  8  111.  186. 
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firmation  by. a  board  of  land  commissioners,  organized  under 
a  special  act  of  Congress,  relates  to  the  time  the  claim  was 
filed  before  them.^    These  cases  sufficiently  illustrate  the  gen- 
eral rule  of  law  in  regard  to  the  doctrine  of  relation.    The 
practiftal  operation  of  the  rule  is  to  defeat  an  advprse  posses- 
sion, to  avoid  intermediate  rights,  to  enable  the  party  claiming 
an  estate  to  sustain  actions  for  injuries  done  to  the  inheri- 
tance, and   in  general  to  protect  those  rights  of  his  which 
attached  at  the  time  the  act  took  place,  to  which  the  con- 
summating act  of  title  has  relation.    It  has  been  regarded  as 
questionable  whether  this  principle,  or  rather  fiction,  has  any 
application  to  tax  titles.     The  only  reason  assigned  why  it 
has  not,  is  .that  this  class  of  titles,  being  stricti  Juris,  are  re- 
garded as  a  kind  of  outlaw,  —  beyond  the  pale  of  common 
sense,  and  the  general  principles  of  law  which  were  cfriginally 
intended  to  further  justice  and  protect  the  rights  of  parties 
litigant  in  courts  of  law  and  equity.    This  view  of  the  sub- 
ject deserves  but  little  consideration.     Where   the   statute 
under  which  the  sale  takes  place  is  silent  upon  any  point 
which  may  be  objected  against  the  right  of  the  purchaser,  it 
is  the  duty  of  the  court  to  resort  to  those  principles  of  the 
common  law  which  control  in  analogous  cases.     Indeed,  the 
common  law  is  the  only  recourse  where  the  statute  is  silent. 
There  is  more  necessity  for  resorting  to  the  fiction  of  relation 
in  tax  titles  than  in  any  other  class  of  cases.    Their  validity 
depends  upon  a  series  of  acts,  each  of  which  is  intimately 
connected  with  the  other,  and  the  whole  combined  constitute 
an  entire  proceeding.    The  assessment  is  the  foundation ;  and 
all   subsequent  acts,  particularly  those  in  which  the  State 
and  the  purchaser  have  an  interest,  must  of  necessity  relate 
to  the  principal  act.^ 

§  794.    Relation  in  Tax  Proceedings.  —  The  tax  deed  relates 
to  the  time  the  redemption  period  expired,  except  as  to  color 

»  Landes  v.  Brant,  10  How.  (U.  S.)  348,  372. 

"  By  a  somewhat  analogous  fiction  it  seems  that  money  paid  before  it 
was  lawful  to  pay  it,  and  remaining  in  the  treasurer's  hands,  might  be 
considered  as  having  been  paid  afterwards  when  the  right  to  pay  it  had 
accrued.     Wyman  u.  Smith,  45  Me.  522. 
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of  title,^  or  similar  matters  which  arise,  not  from  the  rights 
pursuant  to  which  the  deed  is  made  and  of  which  it  is  a  rep- 
resentative, but  from  the  deed  itself  irrespective  of  the  said 
rights.  Donahoe  v.  Veal  holds  the  contrary  view,  but  it  will 
not  bear  examination. 

In  Ferguson  v.  Miles,^  which  was  an  action  of  ejectment, 
the  plaintiff  claimed  title  under  a  sheriff's  sale  made  Aug.  8, 
1843,  based  upon  a  judgment  and  execution  in  favor  of  David 
B.  Hill  and  against  George  Morton ;  and  in  order  to  prove 
title  in  the  latter  the  plaintiff  offered  in  evidence  a  judgment 
against  the  land  for  the  taxes  of  1840,  rendered  April  15, 
1841,  a  precept  issued  thereon,  dated  April  24,  1841,  the 
register  of  sales  showing  a  sale  to  Morton  on  April  29,  1841, 
and  a  deed  from  the  collector  to  Morton,  dated  May  11, 1843. 
The  defence  proved  that  the  tax  deed  was  executed  at  the 
instance  of  Hill,  the  judgment  creditor,  and  delivered  to  him ; 
that  the  certificate  of  purchase  was  not  surrendered  at  the 
time  of  the  execution  of  the  deed,  nor  was  the  deed  made 
with  the  knowledge  or  assent  of  Morton;  and  that  on  June 
20, 1844,  a  second  deed  was  made  and  delivered  to  the  agent 
of  Morton,  conveying  the  estate  to  Morton,  in  pursuance  of  the 
tax  sale.  Upon  this  state  of  facts  the  Circuit  Court  excluded 
the  tax  deed  of  May  11,  1843.  The  plaintiff  then  offered 
to  read  the  tax  deed  of  June  20,  1844,  as  evidence  of  title 
in  Morton,  the  judgment  debtor,  but  it  was  rejected.  There- 
upon the  plaintiff  prosecuted  a  writ  of  error.  The  Supreme 
Court  held  the  first  deed  inadmissible,  because  it  was  never 
delivered  to  and  accepted  by  the  grantee ;  but  that  the  second 
deed  was  competent  evidence  of  title  in  Morton  at  the  date  of 
the  sheriff's  sale,  because  two  years  had  elapsed  within  which 
the  former  owner  was  entitled  to  redeem,  and  that  the  deed  of 
June  20, 1844,  related  back  to  the  period  of  time  when  that 
right  of  redemption  expired.  The  judgment  was  accordingly 
reversed,  and  the  cause  remanded  for  further  proceedings. 
Tiiis  case,  it  will  be  perceived,  decides  simply  that  the  inter- 
est of  a  purchaser  at  a  tax  sale,  after  the  period  allowed 
for  a  redemption  has  expired,  and  before  the  execution  and 

1  §  861.  2  8  III.  358. 
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delirery  of  the  tax  deed,  may  be  sold  under  an  execution,  and 
that  a  deed  afterwards  made  will  relate  back  to  the  time 
when  the  judgment  debtor  became  entitled  to  a  conveyance, 
and  that  the  title  thus  acquired  will  inure  to  the  benefit  of  the 
purchaser  at  the  sheriff's  sale. 

In  Donahoe  v.  Vecd  ^  the  action  was  trespass  q.  <?./.  to  recover 
treble  damages  under  the  statute  of  Missouri,  for  cutting  timber 
upon  land  claimed  by  the  plaintiff.  To  support  his  title  to 
the  land,  the  plaintiff  proved  a  sale  of  the  land  for  taxes,  in 
June,  1848,  to  Thomas  Donahoe,  a  deed  from  Thomas  Dona- 
hoe to  him  for  the  premises  purchased  at  the  tax  sale,  bearing 
date  April  18, 1849,  a  tax  deed  to  Thomas  Donahoe,  dated 
Feb.  10,  1851,  and  proved  the  trespass  to  have  been  com- 
mitted by  the  defendant  after  the  tax  sale,  and  execution 
of  the  deed  from  the  purchaser,  at  that  sale,  to  the  plaintiff, 
but  before  the  execution  of  the  tax  deed.  The  material  pro- 
visions of  the  statute  which  governed  the  rights  of  the  plain- 
tiff were,  that  upon  the  sale  the  officer  should  execute  and 
deliver  to  the  purchaser  a  certificate  of  the  sale;  that  the 
owner  might  redeem  within  two  years  from  the  date  of  the 
sale ;  and  that  if  he  failed  to  do  so,  the  officer  who  made 
the  sale  should  convey  to  the  purchaser.  The  statute  of  1845 
made  the  deed  prima  facie  evidence  of  title,  upon  proof  by  the 
party  claiming  under  it  that  the  requisitions  of  the  law  had 
been  complied  with ;  while  the  act  of  1847  made  the  deed  evi- 
dence ^er  se,  and  cast  the  onus  probandi  upon  the  former  owner 
in  order  to  defeat  it.  The  court  held  that  the  plaintiff  was  not 
entitled  to  recover ;  and  Judge  Gamble,  in  commenting  upon 
the  two  statutes  declaring  the  legal  effect  of  the  deed,  and  upon 
the  rights  of  a  purchaser  at  a  tax  sale  made  under  them, 
remarked:  "The  two  acts,  while  they  differ  in  putting  the 
onus  upon  different  parties,  do  not  in  the  necessity  of  a  com- 
pliance with  all  the  requirements  of  law  which  are  to  be 
observed  before  the  execution  of  the  deed.  The  principle  stiU 
remains  untouched,  that  a  person  claiming  to  hold  land  under 
a  sale  for  taxes  can  only  maintain  his  title  when  the  law  has 
been  strictly  pursued.    It  is  to  be  observed  that  in  neither  of 

1  19  Mo.  331. 
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these  acts  is  there  any  intimation  that  the  deed  is  to  afford 
any  evidence  of  title  in  the  purchaser  prior  to  its  date.  In 
the  absence  of  any  such  provision  the  deed  can  have  no 
such  effect,  unless  the  previous  proceedings  contemplated  the 
passing  of  the  title  to  the  purchaser  before  the  time  appointed 
for  making  the  deed.  If  the  law  did  not  propose  to  give  the 
purchaser  the  title  to  the  land  until  two  years  should  elapse 
from  the  time  of  the  purchase,  then  it  did  mean  that  the  title 
should  remain  in  the  owner  for  that  period ;  and  the  right  of 
the  purchaser  was,  to  receive  his  redemption  money,  with  a 
high  penal  interest  during  the  delay  of  redemption.  It 
appears"  very  clearly  to  be  the  design  of  these  two  acts  that 
the  title  to  the  property  sold  for  taxes  shall  remain  undis- 
turbed until  the  deed  is  actually  executed  by  the  register, 
and  that  until  that  act  is  performed,  the  title  is  in  the  former 
owner.  Such  being  the  design  of  the  acts,  the  doctrine  of 
relation  cannot  be  applied  to  such  deed,  to  give  it  an  effect 
and  operation  contrary  to  the  meaning  of  the  law,  by  allowing 
the  person  claiming  under  it  to  maintain,  not  only  actions  of 
trespass  for  injuries  done  after  the  sale,  and  before  the  con- 
veyance by  the  register,  but  actions  for  the  rents,  issues,  and 
profits  accruing  during  that  period.  The  whole  scheme  of 
these  acts  very  plainly  shows  that  such  a  construction,  or 
application  of  the  fiction  of  relation  to  such  a  case,  would  be 
contrary  to  the  intention  of  the  legislature." 

Criticism  of  Donahoe  v.  Veal.  —  The  Illinois  and  Missouri 
cases  are  in  direct  conflict  with  each  other.  The  former  ad- 
mits a  relation  to  the  time  when  the  right  of  redemption 
expires;  the  latter  denies  the  operation  of  the  fiction  al- 
together. The  reasoning  in  Donahoe  v.  Veal  is  not  satis- 
factory. The  fact  that  the  statute  makes  the  deed,  and  not 
the  certificate  of  sale,  prima  facie  evidence  of  title,  cannot 
affect  the  question.  When  the  right  of  redemption  expires, 
the  title  of  the  owner  is  completely  divested,  and  the  pur- 
chaser becomes  seised  of  an  indefeasible  estate  of  inheritance. 
True,  his  title  is  an  equitable  one ;  but  he  has  a  right,  at  any 
moment,  to  demand  a  deed,  by  which  he  will  become  clothed 
with  the  legal  title.    Prior  to  the  delivery  of  the  tax  deed 
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the  estate  must  reside  in  some  one,  —  it  cannot  be  regarded  as 
in  abeyance,  —  and  some  one  must  have  a  right  of  action  for 
any  injury  to  it.  The  former  owner  cannot  sustain  an  action 
in  such  case,  because  his  title  is  gone.  Unless  the  purchaser 
may  sue,  the  trespasser  must  go  unpunished.  It  is  therefore 
equitable  that  by  means  of  the  doctrine  of  relation  the  pur- 
chaser should  be  permitted  to  maintain  an  action  of  trespass 
for  an  injury  to  the  inheritance  intermediate  the  time  when 
the  right  of  the  owner  to  redeem  expires,  and  the  execution 
and  delivery  of  the  tax  deed.  It  has  been  decided  that  a 
party  to  an  ejectment  suit  cannot  read,  as  evidence  of  title, 
a  tax  deed  executed  and  delivered  after  the  demise  in  the 
declaration ;  1  he  may  show  a  title  anterior  to,  but  not  one 
after,  the  demise  laid  in  the  declaration.^ 

§  795.  ■What  Law  governs  the  Validity  of  the  Deed.  —  The 
validity  of  a  tax  title  is  to  be  determined  by  the  law  as  it 
existed  at  the  time  of  assessment  and  sale.**  A  tax  deed  must 
be  allowed  all  the  effect  as  evidence  given  by  the  law  in  force 
at  the  time  of  the  sale.*  And  the  legislature  cannot  make  a 
deed  valid  which  by  law  was  void  as  between  the  parties  to  it 
at  the  time  of  the  passage  of  the  act.^  As  to  matters  of  form, 
no  doubt  the  legislature  may  make  provisions  affecting  deeds 
made  after  the  act,  though  based  on  sales  occurring  before 
the  legislative  enactment. 

1  Pitkin  V.  Yaw,  13  111.  251. 
=  Wood  V.  Morton,  11  lU.  547. 

s  Capital  State  Bank  v.  Lewis,  2  So.  Rep.  243  (Miss.  1887);  64  Miss. 
727;  Woodman  v.  Clapp,  21  Wis.  350. 
•  Nelson  v.  Rountree,  28  Wis.  367. 

6  Orton  V.  Noonan,  23  Wis.  102;  Conway  ».  Cable,  37  111.  82. 
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CHAPTER  XXIX. 

OP  THE  COVENANTS  OP  THE  OFFICER  CONTAINED  IN  THE 
TAX  DEED. 

§  796.  Official  Covenants.  —  Where  the  statute  provides 
that  the  tax  deed  shall  contain  covenants  of  warranty  pur- 
porting, to  bind  the  officer,  the  covenants  are  official,  not 
personal,  and  no  recovery  can  be  had  against  the  officer  on 
them ;  he  receives  no  consideration  for  such  a  responsibility, 
and  the  provision  must  be  regarded  as  a  mere  form  in  the 
passing  of  title. 

§  797.  It  is  a  very  unusual  thing  for  a  statute  to  require 
covenants  to  be  inserted  in  a  tax  deed,  by  which  the  State, 
officer,  or  former  owner  is  to  become  bound  in  the  event 
that  the  title  of  the  grantee  proves  defective.  But  in  New 
Hampshire  and  Vermont  the  form  of  the  deed  prescribed  by 
law  contains  a  covenant,  substantially,  that  the  officer  making 
the  conveyance  had,  in  his  capacity  as  such  officer,  good  right 
to  sell  and  convey  the  estate,  and  that  he  would  warrant  and 
defend  the  same  against  the  lawful  claims  of  all  persons. 

§  798.  In  Gibson  v.  Mussey  ^  it  was  held  that  the  inten- 
tion of  the  legislature  in  requiring  this  particular  form  of 
deed  was  to  make  an  operative  conveyance  of  the  land  where 
the  provisions  of  the  law  had  been  complied  with,  and  not  to 
bind  the  officer  by  this  involuntary  covenant ;  that  they  acted 
upon  the  assumption  that  the  deed  would  not  be  effectual  to 
pass  the  title,  unless  the  usual  common-law  covenants  of  title 
were  inserted  in  it.  In  delivering  their  opinion  the  court 
say :  "  The  collector  is  not  liable  upon  such  covenant.  He 
is  expressly  required  to  execute  such  a  deed,  and  for  the  pur- 
pose of  '  passing  the  title  in  law.'  It  would  be  much  more 
rational  to  hold  that  the  deed  passed  the  title  to  the  land, 

» 17  Vt.  212. 
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without  regard  to  the  regularity  of  the  previous  proceedings, 
than  to  hold  the  collector  liable  on  covenants  which  he  has 
no  option  whether  to  omit  or  not.  If  the  contract  was  vol- 
untary and  personal,  as  in  the  case  of  executors  or  admin- 
istrators who  sell  land  under  an  order  of  a  Probate  Court, 
the  collector  would  no  doubt  be  liable.  But  it  is  believed 
no  case  can  be  found  where  a  public  officer  is  required  to 
execute  a  contract  in  a  specified  form,  and  does  so  execute  it 
that  he  has  been  holden  liable  on  any  express  promise  or 
covenant  therein  contained." 

§  799.  New  Hampshire  Cases. — The  sheriff  or  officer  who 
makes  a  tax  deed  with  the  covenants  required  by  law  is  not 
personally  responsible  on  the  covenants.  They  are  involun- 
tary official  undertakings  prescribed  by  law,  and  for  that 
reason  only  entered  into.^  The  case  of  Wilson  v.  Cochran  ^ 
was  an  action  upon  such  a  covenant  against  the  officer  who  exe- 
cuted the  deed.  It  was  admitted  that  the  tax  sale  was  illegal 
because  of  errors  in  the  assessment,  and  that  the  grantee  of 
the  plaintiff  had  been  evicted,  and  the  plaintiff  compelled  to 
refund.  The  court  rendered  judgment  for  the  defendant, 
remarking :  "  It  seems  to  be  settled  that  if  persons  acting  in 
alieno  jure  voluntarily  enter  into  covenants,  no  principal 
being  bound,  the  party  making  the  covenant  will  be  bound 
personally,  as  in  the  case  of  executors,  administrators,  and 
guardians.  But  this  case  is  not  within  that  rule,  as  tlie  de- 
fendant has  not  voluntarily  entered  into  these  covenants, 
except  so  far  as  he  may  voluntarily  have  taken  the  office  of 
collector.  Having  accepted  the  office,  and  made  the  sale  for 
the  payment  of  the  taxes  assessed,  so  far  as  it  appears  in  the 
regular  performance  of  his  duty,  the  statute  gave  him  no  op- 
tion as  to  the  form  of  the  conveyance  to  be  executed  in  pur- 
suance of  the  sale.  Though  required  to  be  inserted  in  the 
form  of  a  personal  covenant,  we  are  of  the  opinion  that  it 
could  not  have  been  the  intention  of  the  legislature  that  the 
collector  should  be  personally  chargeable  upon  them  for  the 
full  value  of  the  land  sold,  or  even  for  the  amount  of  the  con- 
sideration.    The  collector  is  a  public  officer,  and  the  greater 

1  Stephenson  v.  Weeks,  22  N.  H.  257  (1850).  »  14  N.  H.  397. 
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portion  of  the  consideration  goes  into  the  public  treasury. 
That  the  oflficer,  for  the  small  pittance  of  fee  which  falls  to 
his  share,  should  be  required  to  take  all  the  responsibility  of 
the  title,  would  be  exceedingly  strange.  But  the  covenant,  as 
it  stands,  is  a  good  covenant  of  warranty  against  the  claims 
of  all  persons ;  and  if  held  to  be  a  warranty  against  defects 
in  the  assessment,  must  also  extend  to  all  other  defects  in  the 
title  through  which  the  purchaser  might  be  evicted.  The 
fact  that  the  deed  commences  with  a  description  of  the 
grantor  as  collector  negatives  the  supposition  that  he  is  to 
assume  such  responsibility.  It  is  the  deed  of  a  public  officer 
made  in  his  public  capacity.  The  covenants  are  not  personal, 
but  official,  and'the  action  must  fail." 

§  800.  It  may  be  remarked  that  it  would  be  extremely 
unjust  to  hold  the  collector  responsible,  upon  a  covenant 
which  he  entered  into  under  the  compulsion  of  a  statute  form, 
for  a  defect  in  the  title  of  the  purchaser  at  the  tax  sale,  grow- 
ing out  of  the  fraud,  neglect,  or  ignorance  of  the  person  who 
listed  and  assessed  the  land, — a  proceeding  in  which  the  col- 
lector took  no  part  whatever,  and  who  had  no  manner  of 
control  over  the  officer  who  did  in  fact  conduct  it.  Whether 
the  collector  might  not  be  responsible  for  his  own  omissions, 
neglect,  and  other  irregularities  upon  such  a  covenant  is  un- 
decided. No  objection,  however,  can  be  perceived  to  a  re- 
covery of  the  consideration  money  in  such  a  case.  Even  an 
action  on  the  case  would  lie  against  him,  in  which  the  pur- 
chaser, if  he  sustained  his  action,  would  recover  the  full 
amount  of  damages  actually  incurred.  The  only  argument 
against  a  recovery  upon  the  covenant  is,  that  it  is  a  compul- 
sory one ;  the  answer  to  which  is,  no  one  is  compelled  to 
accept  an  office;  but  if  he  does  so,  he  assumes  the  full  measure 
of  responsibility  for  faithful  execution  which  the  law  has 
imposed  upon  the  incumbent  for  the  time  being.  Where  the 
officer  voluntarily  covenants  against  his  own  acts,  and  for  the 
regularity  of  the  anterior  proceedings,  there  is  no  question  of 
his  liability  to  the  covenantee,  his  heirs  and  assigns.  This  is 
conceded  in  the  foregoing  cases,  and  is  fully  sustained  by  the 
authorities  in  those  which  are  analogous  in  principle. 
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OP    THE    EFFECT    OP    THE    SALE    AND    DEED,  WHERE    THE    LAND 
SOLD   WAS   EXEMPT   PROM,   OE  NOT   SUBJECT   TO,   TAXATION. 

§  801.  Summary  of  the  Subject.  —  A  deed  of  land  which 
was  not  liable  for  the  taxes  for  which  it  was  sold  is  usually 
held  absolutely  void  ;  ^  though  there  is  one  case  in  California 
which  holds  such  deed  only  voidable.^  No  legislative  act  of 
cure,  before  or  after  the  sale,  nor  rule  making  the  deed  con- 
clusive evidence,  can  give  health  to  such  a  sale  and  deed. 
The  legislature  may,  however,  enact  that  the  party  interested 
to  overturn  the  deed  must  bring  his  action  within  a  given 
time,  and  the  result  will  be  practically  to  cure  the  deed  if  the 
said  party  neglects  his  opportunity  to  sue  in  cases  where  suit 
is  necessary ;  that  is,  where  the  claimant  under  the  deed  gets 
possession,  or  where  the  law  gives  a  right  of  action  whether 
he  is  in  possession  or  not.^  Land  may  be  exempted  by  the 
constitution,*  legislative  contract,^  or  other  enactment  treaty,  ® 
or  by  reason  of  its  being  public  land.^  Means  employed  by 
the  federal  government  are  exempt  from  State  taxation ;  but 
this  does  not  apply  to  a  railway  merely  because  it  renders 
service  to  the  United  States,  as  by  carrying  the  mails.*  Un- 
less there  is  a  provision  to  the  contrary,  homestead  property 
is  liable  to  be  sold  for  taxes  like  any  other  real  estate.® 
In  Arkansas,  land  mortgaged  to  the  State  may  be  sold  for 
taxes,  and  the  title  will  be  good,  subject  only  to  the  lien  of  the 
State.io 

1  §  802.  »  §  802.  8  §  948.  *  §  803. 

5  §  804.  »  §  812.  '  §  813.  8  §  819. 

s  Lufkin  V.  Galveston,  58  Tex.  545  (1883). 

1°  Harrison  Ex.  v.  Williams,  89  Ark.  315  (1882).     As  to  the  exemption 
from  taxation  of  agricultural  college  lands  in  Iowa,  see  Agricultural  Col- 
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§  802.  A  Sale  of  Land  that  was  ezempt  from  the  Taz  is  in- 
valid. —  The  fact  that  the  land  is  subject  to  taxation  is  the 
basis  of  the  power  to  sell  it  in  case  the  owner  proves  delin- 
quent. If  the  sovereign  power  of  taxation  has  never  attached 
to  the  land,  or  having  once  legally  attached,  the  land  is  ex- 
empted from  the  operation  of  the  taxing  power,  then  it  cannot 
be  sold.  A  sale  under  such  circumstances  is  void  to  all  in- 
tents and  purposes.^  So  a  sale  of  a  tract  of  land,  a  part  of 
which  constitutes  the  homestead  of  the  delinquent  taxpayer, 
is  (under  §  766  of  the  Revision,  declaring  that  "  the  homestead 
is  liable  to  be  sold  for  no  tax  save  that  which  is  due  on  itself 
exclusively")  void  in  toto?  In  Maryland,  it  is  held  that 
after  a  decree  has  been  passed  by  a  court  of  equity  for  the 
sale  of  real  estate,  and  trustees  appointed  to  make  the  sale, 
the  property  is  under  the  control  and  jurisdiction  of  the  court, 
and  a  tax  collector  has  no  power  to  seize  and  sell  the  same, 
or  any  part  thereof,  for  taxes  due ;  his  duty  is  to  apply  to  the 
court  to  have  the  taxes  paid  out  of  the  proceeds  of  the  sale.^ 
But  in  California,  it  is  held  that  a  judgment  against  land  on 
I.  Street  for  improvements  on  J.  Street,  for  which  it  could  not 
legally  be  taxed,  is  voidable,  and  not  void;  and  that  as  to 

lege  V.  Webster  Connty,  34  Iowa,  141.  As  to  exemption  of  indemnity  of 
swamp  lands  belonging  to  a  county  and  situated  in  another  county  than 
the  one  owning  them,  see  County  of  Guthrie  o.  County  of  Carroll,  34 
Iowa,  108.  In  Kansas,  lands  entered  or  pre-empted  prior  to  the  third 
Tuesday  of  August,  1860,  were  held  liable  to  be  taxed  for  that  year. 
Watterson  v.  Kirkwood,  8  Kan.  463. 

1  Dresback's  Lessee  v.  McArthur,  7  Ohio  (Pt.  1),  307;  Seager  v.  Kear- 
sage  Mining  Co.,  Auditor- General's  Report  (Mich.),  1873,  p.  xxxviii; 
Buckley's  Lessee  v.  Osburn,  8  Ohio,  180;  Dyerw.  Branch  Bank  at  Mobile, 
14  Ala.  622;  Coney  v.  Owen,  6  Watts  (Pa.),  435;  Sandford  v.  Decamp, 
8  id.  542;  Bott  v.  Perley,  11  Mass.  169;  Love  v.  Wilbourn,  5  Ired.  (N.  C.) 
344,  346;  Taylor  v.  Miles,  5  Kan.  498;  Hobson  v.  Button,  9  id.  477. 

s  Stewart  v.  Corbin,  25  Iowa,  144;  Penn  v.  Cleraans,  19  id.  372. 

»  Prince  George's  County  Com.  v.  Clarke,  36  Md.  206.  As  to  the  dis- 
tribution of  the  fund,  payment  of  municipal  claims  therefrom,  and  the 
divestiture  of  the  lien  therefor  on  failure  to  claim  from  the  fund  in  court, 
under  the  Municipal  Claims  Act,  see  Smith  v.  Simpson,  60  Pa.  St.  168, 
and  the  cases  there  cited.  A  sale  for  taxes  when  the  lien  therefor  has 
been  divested  by  a  failure  to  claim  the  taxes  from  the  fund  in  court 
passes  no  title.    Smith  v.  Simpson,  supra. 
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whether  void  or  voidable,  no  distinction  exists  between  judg- 
ments for  taxes  and  for  other  causes  of  action.^  If  the  per- 
son taxed,  or  the  subject-matter  of  taxation,  be  not  within  the 
jurisdiction  of  the  oflBcer  who  makes  the  assessment,  all  subse- 
quent proceedings  by  mere  ministerial  officers,  acting  under  a 
warrant  or  other  authority  to  enforce  the  collection  of  the 
tax,  are  deemed  utterly  void,  the  assessment  being  coram  non 
judiee?  The  owner  is  not  bound  to  enjoin  the  sale  of  his  land 
under  such  circumstances,  or  resort  to  his  remedy  against  the 
officers,  but  may  contest  the  validity  of  the  sale  whenever  the 
purchaser  or  his  grantee  attempts  to  recover  the  possession 
or  establish  his  title  to  the  land.^ 

§  803.  Constitutional  Exemption.  —  Where  the  constitution 
itself  exempts  the  land  from  taxation,  it  is  clear  that  the  leg- 
islature have  no  power  to  levy  and  collect  taxes  upon  it.* 
And  it  would  seem  to  be  equally  clear,  that  where  the  people, 
in  the  exercise  of  their  sovereign  power,  in  the  formation  of 
a  constitution  with  the  view  to  their  admission  into  the  Union 
as  an  independent  State,  stipulate  with  the  federal  govern- 
ment to  exempt  a  particular  class  of  land  or  lands  held  or  to 
be  held  by  particular  persons  from  taxation,  no  substantial 
reason  can  be  assigned  against  the  validity  of  the  exemption. 
The  lands  and  property  of  a  university,  the  profits  of  which  are 
devoted  to  the  purposes  of  the  institution  as  a  school,  may 
constitutionally  be  exempted  forever  from  taxation,  and  a  sub- 
sequent statute  limiting  the  exemption  to  property  in  imme- 
diate use  by  the  institution  is  void  as  impairing  the  obligation 
of  a  contract.^  The  constitution  of  Maine  provided  that  lands 
which  belonged  to  the  commonwealth  of  Massachusetts  "  shall 
be  free  from  taxation  while  the  title  to  said  lands  remains  in 

1  Mayo  V.  Ah  Ley,  32  Cal.  477. 

»  Nichols  V.  Walker,  Croke,  Car.  394;  Perkin  «.  Proctor,  2  Wils.  882; 
Thurston  ».  Martin,  5  Mason,  C.  C.  (U.  S.)  497;  Eowe  v.  Blakeslee,  11 
Conn.  479. 

»  Dyer  v.  Branch  Bank  at  Mobile,  14  Ala.  622. 

*  Brewster  v.  Hough,  10  N.  H.  188;  Hardy  v.  Waltham,  7  Pick.  (Mass.) 
108. 

*  University  v.  People,  99  U.  S.  309  (1878) ;  see  Humphrey  v.  Pegues, 
IS  Wal.  (U.  S.)  244  (1872;  raih'oad  case). 
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the  commonwealth."  In  one  case  it  appeared  that  Massachu-  ■ 
setts  had  contracted  to  sell  the  land,  but  the  vendee  had  not 
fully  complied  with  the  conditions  of  the  contract,  though  the 
contract  was  in  full  force.  This  property  was  taxed  and  sold 
as  the  property  of  the  vendee,  and  it  was  held  that  the  land 
was  exempt  and  the  sale  void.  By  the  court :  "  This  (the 
provision  in  the  constitution)  was  intended  to  mean  the  legal 
title,  and  not  the  equitable ;  for  it  might  be  perfectly  useless 
to  assess  and  sell  lands  belonging  to  the  commonwealth,  to 
which  an  individual  had  such  an  equitable  arid  conditional 
title  as  exists  in  the  case  before  us ;  the  condition  might  never 
be  performed ;  and  if  performed,  no  legal  or  equitable  process 
could  compel  Massachusetts  to  execute  a  deed  conveying  the 
fee.  We  are  therefore  of  opinion  that  the  tax  in  question 
was  illegally  assessed,  and  that  therefore  it  is  void,  and  of 
course  nothing  passed  by  the  officer's  sale  to  the  plaintiff.* " 

§  804.  Exemption  by  the  Legislature.  —  A  legislative  Con- 
tract of  exemption  of  certain  property  or  institutions  on  suf- 
ficient consideration  is  good  in  reason  and  by  the  weight  of 
authority ,2  though  there  are  arguments  and  decisions  against 
it ;  *  and  the  State  cannot,  even  by  an  article  in  its  constitution, 
impair  the  obligation  of  such  a  contract,*  for  example,  the  char- 
ter of  a  private  corporation,^  and  the  construction  and  validity 
of  the  contract ;  and  what  constitutes  such  contract  is  a  ques- 
tion for  the  federal  judiciary  unhampered  by  State  decisions.^ 
Legislative  exemptions  must  be  strictly  construed ;  ^  and  the 
presumption  is  against  their  being  contracts,  and  in  favor  of 
their  being  only  laws  which  may  be  altered  or  repealed ;  this 
question  depends  on  that  of  consideration.  The  State  may 
at  any  time  resume  its  former  right  of  taxation  by  exercising 
the  power  of  eminent  domain.  A  charter  exemption  does  not 
pass  to  the  assignee  of  the  corporate  property.^ 

§  805.  The  legislature  may  exempt  particular  property  from 
taxation  for  a  specified  period,®  or  perpetually.     It  may,  in  the 

1  Emerson  e.  Washington  County,  9  Me.  88. 

2  §§  805,  806.  »  §  806.  *  %  805.  ^  §  809. 
e  §  810.                        '  §§  807  (last  lines)  and  808.         »  §  811. 

5  MoGee  v.  Mathis,  4  Wal.  (U.  S.)  143  (1866) ;  and  the  exemption  is  a 
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charter  of  a  private  corporation,  grant  such  exemption,  and 
such  immunity  "becomes  a  part  of  the  contract,  and  is  equally 
inviolate  with  its  other  stipulations.  But  before  such  exemp- 
tion or  limitation  can  be  admitted,  the  intent  of  the  legislature 
to  confer  the  immunity  or  prescribe  the  limitation  must  be 
clear  beyond  a  reasonable  doubt.  All  public  grants  are  strictly 
construed.  Nothing  can  be  taken  by  presumption  or  inference 
against  the  State.  .  .  .  There  is  no  safety  to  the  public  interests 
in  any  other  rule.  And  with  special  force  does  the  principle 
apply  when  the  right,  privilege,  or  immunity  claimed  calls  for 
any  abridgment  of  the  powers  of  the  government,  or  any  re- 
straint upon  their  exercise."  ^  Where  a  bank  charter  limits 
the  right  to  tax  it  to  a  State  tax  of  ^  of  1  %,  the  legislature 
cannot  delegate  to  a  city  any  right  to  tax  the  bank.^  An  act 
of  the  Missouri  Legislature  of  1852  exempted  the  Pacific  Rail- 
road from  taxation ;  an  ordinance  adopted  as  part  of  the  State 
constitution  by  the  people  in  1865  conflicting  with  the  former 
was  held  void.' 

§  806.  But  the  question,  though  settled  by  the  weight  of 
authority,  is  a  debatable  one,  as  to  the  power  of  the  legisla- 
ture to  exempt  lands  from  taxation ;  indeed,  to  exempt  any 
species  of  property  or  class  of  persons  from  the  operation  of 
the  taxing  power.*  The  right  to  do  so  has  been  repeatedly  af- 
firmed,^  and  the  exemption  treated  as  a  contract,  the  inviola- 
bility of  which  is  guaranteed  by  the  Constitution  of  the  United 
States.®    It  has  been  held  in  Pennsylvania  that  a  State  legis- 

contract  as  to  those  induced  to  purchase  swamp  land  exempted  for  ten 
years  in  order  to  encourage  purchasers. 

"  Delaware  Rd.  Tax,  18  Wal.  (U.  S.)  225  (1873). 

2  O'Donnell  v.  Bailey,  24  Miss.  386  (1852). 

»  Pacific  R.  Co.  V.  Maguire,  20  Wal.  (D.  S.)  37  (1873). 

*  For  an  exhaustive  discussion  of  the  subject  of  exemptions  from  taxa- 
tion see  Cooley's  Constitutional  Limitations,  p.  •514,  et  seq. 

'  Tax  Cases,  12  Gill  &  J.  (Md.)  117,  and  cases  there  cited.  The  legis- 
lature may  exempt  from  taxation  if  there  is  no  constitutional  prohibition; 
but  where  there  is  no  consideration  therefor,  such  exemption  is  subject  to 
repeal.  Wash.  University  v.  Rowse,  42  Mo.  308;  Home  of  the  Friendless 
V.  Rowse,  id.  361. 

«  New  Jersey  v.  Wilson,  7  Cranch  (U.  S.),  164;  Atwater  ».  Woodbridge, 
6  Conn.  223;  Osborne  v.  Humphrey,  7  id.  335;  Landon  ti.  Litchfield,  11 
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lature  has  no  power  to  alienate  the  rights  of  sovereignty  so 
as  to  bind  future  legislatures.  A  contract  to  exempt  railroad 
property  forever  from  taxation  is  void,  no  matter  how  great 
the  consideration.^  And  in  Parker  v.  Eedfield  ^  the  court  re- 
mark :  "  Were  this  now  an  open  question,  we  might  well  doubt 
whether  it  would  be  in  the  power  of  one  legislature  by  a  gen- 
eral law  to  tie  up  the  hands  of  succeeding  legislatures ;  and 
whether  a  statute,  exempting  a  particular  species  of  property 
from  taxation,  is  in  the  nature  of  a  contract  of  perpetual  obli- 
gation. But  these  decisions  ^  are  imperative  upon  us,  and  we 
yield  to  their  authority."  At  a  later  period  the  same  court 
said :  "  It  is  certainly  a  very  high  act  of  legislative  power  to 
grant  an  exemption  from  all  future  taxation,  so  as  effectually 
to  tie  the  hands  of  future  legislatures  under  any  and  all  future 
emergencies.  But  this  has  been  held  to  be  properly  done, 
and  it  is  sanctioned  by  the  highest  judicial  authority."  * 

§  807.  And  in  Brewster  v.  Hough  ^  the  Supreme  Court  of 
New  Hampshire,  without  expressly  deciding  the  point,  held 
this  language  in  relation  to  this  important  question :  "  There 
is  no  doubt  that  the  legislature  may  provide,  by  general  laws, 
for  the  exemption  of  certain  classes  of  property  from  taxation, 
as  well  as  exempt  it,  in  fact,  by  omitting  it,  in  the  description 
of  property  required  to  be  taxed.  Such  exemptions  will  be 
valid  until  the  law  is  repealed.  But  it  may  well  be  doubted 
whether  the  legislature  may  contract  with  the  citizen  for  the 
permanent  exemption  of  his  property  from  taxation.  There 
is  no  express  grant  of  such  power  in  the  constitution.  The 
power  of  taxation  is  essentially  a  power  of  sovereignty  or  emi- 
nent domain,  and  it  may  well  deserve  consideration  whether 
the  power  is  not  inherent  in  the  people,  under  a  republican 
form  of  government,  and  so  far  inalienable  that  no  legislature 

id.  251;  Gordon  v.  Appeal  Tax  Court,  3  How.  (U.  S.)  133;  Terrett  v. 
Taylor,  9  Cranch  (U.  S.),  43;  Pinney  v.  Fellows,  15  Vt.  526;  Backus  v. 
Lebanon,  11  N.  H.  19;  State  o.  Bank  of  Smyrna,  2  Houston  (Del.),  99. 

1  Mott  V.  Pa.  R.  Co.,  30  Pa.  St.  9  (1858). 

=  10  Conn.  490;  see  also  Minot  v.  Philadelphia,  W.  &  B.  R.  Co.,  2 
Abb.  C.  C.  (U.  S.)  323. 

'  Atwater  v.  Woodbridge,  6  Conn.  223;  Osborne  ».  Humphrey,  7  id.  335. 

*  Seymour  v.  Hartford,  21  Conn.  481.  «  10  N.  H.  138. 
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can  make  a  contract  by  which  it  shall  be  surrendered,  without 
express  authority  for  that  purpose  in  the  constitution,  or  in 
some  other  way  directly  from  the  people  themselves.  The 
legislature  may  grant  exclusive  privileges,  and  make  many 
other  contracts,  etc.  But  there  is  a  material  difference  be- 
tween the  right  of  a  legislature  to  grant  lands  or  corporate 
powers  or  money,  and  a  right  to  grant  away  the  essential 
attributes  of  sovereignty,  or  the  right  of  eminent  domain. 
These  do  not  seem  to  furnish  the  subject-matter  of  a  contract. 
But  it  is  unnecessary  to  decide  this  point."  ^  The  reasoning 
against  the  power  of  exemption  by  special  contract  with  par- 
ticular individuals  and  corporations  is  overpowering;  it  is 
simply  that  every  exemption,  from  its  very  nature,  withdraws 
the  property  exempted  from  the  operation  of  the  taxing  power, 
and  thus  increases  the  burdens  of  the  rest  of  the  property- 
holders  in  the  State,  and  that  the  right  of  the  legislature,  a 
body  acting  under  the  delegated  authority  of  the  people,  in 
whom  all  power  is  inherent,  to  part  with  one  of  the  attributes 
of  sovereignty  for  a  consideration,  thus  making  sovereignty  an 
article  of  merchandise,  cannot  be  supported  upon  principle  or 
authority.  It  is  true  that  the  solidity  of  a  principle  or  rule  of 
construction  is  not  ordinarily  to  be  tested  by  extreme  cases ;  ^ 
but  where  great  injustice  may  be  done  if  a  given  power  is 
once  conceded  to  the  legislature,  it  furnishes  a  strong  argu- 
ment against  the  power ;  for  the  power  of  legislation  is  limited 
by  the  principles  of  natural  justice  as  well  as  the  letter  of  the 
constitution.  It  is  to  the  natural  law  we  resort  for  the  pur- 
pose of  securing  equality  in  the  levy  of  taxes.  Now,  suppose 
the  taxable  property  of  a  State  to  be  one  hundred  millions  of 
dollars  in  value,  and  the  necessities  of  the  government  require 
a  revenue  of  one  hundred  thousand  dollars,  but  the  legislature,, 
in  the  same  law  which  levies  the  tax,  exempts  half  of  the  en- 
tire value  of  taxable  property  from  the  levy ;  the  consequence 
is,  that  the  tax  of  those  who  are  not  thus  exempt  will  be 
exactly  double  the  amount  it  would  have  been  if  all  had  been 

1  See  Bank  of  Ind.  v.  New  Albany,  11  Ind.  139. 
«  Bush  V.  Seabury,  8  Johns.  (N.  Y.)  420,  421;  Sumner  v.  Duel,  12  id. 
475,  483. 
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taxed  equally.^  When  such  a  power  is  once  conceded,  the 
courts  can  prescribe  no  limit  to  its  exercise ;  therefore  it  ought 
to  be  denied  in  toto.  No  weighty  and  insurmountable  reason 
has  as  yet  been  assigned  for  the  incorporation  of  such  a  prin- 
ciple into  our  constitutional  code.  On  the  contrary,  so  re- 
pugnant is  the  doctrine  to  every  court  of  justice,  that  in  order 
to  restrain  its  operation  they  have  adopted  the  rule  that  every 
exemption  must  be  couched  in  such  plain  and  unambiguous 
language  as  to  satisfy  the  court  beyond  doubt  that  the  leg- 
islature intended  to  create  the  exemption.  Such  a  right  can 
never  arise  by  mere  implication,  and  all  laws  granting  the 
exemption  are  to  be  most  strictly  construed.  The  decisions 
upon  this  branch  of  the  doctrine  are  uniform,  and  admit  of  no 
exceptions  to  the  general  rule.^ 

1  The  consideration  received  for  the  exemption  is  left  oat  of  account 
in  this  argument;  there  seems  no  reason  why  the  State  may  not,  for  a 
fair  value,  relinquish  the  right  to  tax,  having  always  the  privilege  of  re- 
gaining the  right  by  the  exercise  of  the-  power  of  eminent  domain;  that 
is,  by  returning  a  fair  consideration. 

*  Eendrick  v.  Farquhar,  8  Ohio,  197;  Armstrong  v.  Athens  County 
Ti-eas.,  10  id.  233;  Cincinnati  College  v.  State,  19  id.  110;  Anderson  v. 
State,  23  Miss.  459;  Stewart  v.  Dayis,  3  Murp.  (N.  C.)  244;  Chegaray  v. 
Jenkins,  3  Sandf.  (N.  Y.)  409;  Providence  Bank  o.  Billings,  4  Pet.  (U.  S.) 
514;  Louisville,  etc.  Canal  Co.  v.  Commonwealth,  7  B.  Mon.  (Ky.)  160; 
Brewster  v.  Hough,  ION.  H.  138;  Howell  v.  State,  3  Gill  (Md.),  14  ;  Piatt 
V.  Rice,  10  Watts  (Pa.),  352;  Seymour  p.  Hartford,  21  Conn.  481;  Balti- 
more !J.  State,  15  Md.  876;  Bank  of  Republic  v.  Hamilton  County,  21  111. 
53 ;  Hart  v.  Plum,  14  Cal.  148 ;  Hannibal  &  St.  J.  R.  Co.  v.  Shacklett,  30  Mo. 
550;  People  v.  Roper,  35  N.  Y.  629;  State  v.  Parker,  32  N.  J.  L.  426; 
Detroit  Young  Men's  Society  v.  Detroit,  3  Mich.  182;  Tucker  v.  Furgeson, 
U.  S.  C.  Ct.  Western  Dist.  of  Mich.,  Aud.-Gen.'s  Report  (Mich.  1873), 
p.  xvi;  Pacific  R.  Co.  v.  Cass  County,  53  Mo.  17;  Wabash  M.  E.  Church 
V.  Ellis,  38  Ind.  3;  St.  Peter's  Church  o.  Scott  County  Com.,  12  Minn. 
395;  Wash.  University  v.  Rowse,  42  Mo.  308;  Biscoe  v.  Coulter,  18  Ark. 
423;  Portland  S.  &  P.  R.  Co.  o.  Saco,  60  Me.  196;  State  v.  Newark,  35 
N.  J.  L.  157;  Buffalo  City  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506; 
State  V.  Bank  of  Smyrna,  2  Houston  (Del.),  99,  holding  that  when  an 
exemption  from  taxation  exists,  it  lasts  only  during  the  continuance  of 
the  charter,  and  unless  expressed  when  the  charter  is  renewed  and  ex- 
tended, the  power  to  tax  will  revive ;  see  also,  as  to  this  last  point,  Gor- 
don V.  The  Appeal  Tax  Court,  3  How.  (U.  S.)  133;  see  also  Lefevre  v. 
Detroit,  2  Mich.  586;  1  Wash.  Ter.  195;  Bradley  ».  McAtee,  7  Bush 
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§  808.  Exemptions  construed  strictly.  —  In  the  language  of 
the  Supreme  Court  of  New  Jersey :  "  A  contract  like  this  con- 

(Ky.),  667;  Broadway  Bap.  Church  v.  McAtee,  8  id.  508;  2  Abb.  C.  C. 
(U.  S.)  323;  Washburn  College  v.  Shawnee  County  Cora,,  8  Kan.  344; 
Vail  V.  Beach,  10  id.  214;  St.  Mary's  College  y.Crowl,  10  id.  442;  the  last 
three  cases  holding  that  it  is  the  me  of  property  which  determines  whether 
it  is  exempt  or  not  under  Const.,  art.  11,  §  1,  exempting  all  property  used 
exclusively  for  State,  county,  municipal,  literary,  educational,  scientific,  re- 
ligious, benevolent,  and  charitable  purposes.  Where  a  statute  exempted 
from  taxation  "such  real  estate  belonging  to  "  literary,  benevolent,  etc.,  in- 
stitutions "as  shall  be  actually  occupied  by  them  for  the  purposes  for  which 
they  were  incorporated,"  and  certain  real  estate  was  deeded  to  a  church  in 
fee  "  to  the  end  that  they  might  from  time  to  time,  as  they  should  deem 
necessary,  erect  thereupon  any  buildings  or  improvements  suitable  for  eccle- 
siastical, literai;y,  or. benevolent  purposes,"  and  was  leased  to  the  Sisters  of 
Charity  for  thirty  years  at  a  nominal  rent  for  charitable  purposes  and  was 
actually  occupied  for  such  purposes ;  quaere,  whether  the  premises,  while  held 
and  occupied  under  this  lease,  are  exempt  from  taxation  under  the  statute 
as  "  real  estate  belonging  "  to  the  Sisters  of  Charity,  the  court  being  equally 
divided  on  the  question.  Sisters  of  Charity  v.  Detroit,  9  Mich.  94.  But  see 
Milwaukee  and  St.  Paul  R.  Co.  <,.  Crawford  County  Sup. ,  29  Wis.  116.  The 
constitutional  provision  that  "  laws  shall  be  passed  taxing  by  a  uniform 
rule  ...  all  real  and  personal  property  according  to  its  true  value," 
etc.,  except  certain  exempted  kinds  therein  enumerated,  amounts  to  an 
inhibition  on  the  legislature  from  exempting  other  real  property.  Fletcher 
V.  Oliver,  23  Ark.  289.  An  exemption  of  personal  property  in  a  district 
from  the  operation  of  an  act  taxipg  property  for  a  local  improvement  is 
contrary  to  the  rule  of  equality  and  uniformity.  People  v.  Whyler,  41 
Cal.  351;  see  also  Primm  v.  Bellville,  59  111.  142.  So  as  to  the  exemp- 
tion of  the  taxable  property  of  a  railroad  company  in  a  county  from  pay- 
ment of  school  tax.  Crosby  v.  Lyon,  37  Cal.  242.  So  as  to  the  exemption 
of  growing  crops  from  taxation.  People  v.  Gerke,  35  Cal.  677.  So  as  to 
improvements  on  real  estate.  People  v.  Black  Diamond  Coal  M.  Co.,  37 
Cal.  54;  Primm  i».  Bellville,  supra,  the  exemption  (by  ordinance)  in  this 
case  being  also  contrary  to  the  city  charter.  See  also  People  v.  McCreery, 
84  Cal.  432;  People  v.  Eddy,  43  id.  331,  336,  on  the  subject  of  exemp- 
tion of  private  prbperty  being  unconstitutional.  Under  its  charter  the 
Good  Samaritan  Hospital  was  "  exempted  from  taxation  of  every  kind." 
It  was  held  that  the  exemption  did  not  cover  special  assessments  for  im- 
provements of  the  street  fronting  it.  Sheehan  v.  Good  Samaritan  Hos- 
pital, 50  Mo.  155.  So  exemption  from  "  taxes  and  assessments  "  was 
held  not  to  include  local  assessments  for  grading,  etc.  State  v.  Newark, 
35  N.  J.  L.  157;  but  see  State  v.  Newark,  36  id.  478,  in  which,  how- 
ever, the  terms  seem  to  have  been  defined,  by  statute.    So  as  to  an  ex- 
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tended  for,  which  is  to  bind  future  legislatures,  to  the  end  of 
time,  from  raising  the  necessary  taxes  for  the  support  of  the 
government  and  the  exigencies  of  the  country,  on  a  con- 
siderable district  of  the  territory  of  the  State,  ought  at  least 
to  be  clear  and  explicit,  free  from  all  doubt  and  uncertainty, 
not  depending  on  implication  or  construction."^  It  is  also 
held  that  this  power  of  exemption  cannot  be  exercised  by 
counties,  towns,  and  municipal  corporations,  unless  it  is  ex- 
pressly conferred  upon  them.^  When,  however,  this  power 
of  exemption  is  clearly  exercised  by  the  legislature,  effect 
must  be  given  to  it  by  the  courts.^ 

§  809.  An  act  of  incorporation  accepted  and  acted  on  hy 
the  corporators  is  a  contract  between  the  State  and  the  cor- 
porators which  a  subsequent  legislature  cannot  impair.  The 
cases  are  saturated  with  this  doctrine.  It  is  sustained,  not  by 
a  current,  but  by  a  torrent  of  authorities.  No  judge  who  has 
any  respect  for  the  principle  of  stare  decisis  —  that  great  slieet- 
anchor  of  our  jurisprudence  —  can  deny  that  it  is  immovably 
established.*  In  Providence  Bank  v.  Billings  the  United  States 
Supreme  Court  held  that  where  the  charter  does  not  stipulate 
against  future  taxation,  there  was  no  impairment  of  contract. 
AH  property  in  the  State  is  subject  to  taxes ;  and  though  the 
power  of  taxation  might  be  so  employed  as  to  destroy  a  busi- 
ness that  does  not  negative  the  power  to  tax  a  corporation  in 
common  with  other  similar  property,  any  more  than  land 
granted  by  the  State  would  ever  after  be  exempt  by  mere 
implication,  there  must  be  a  clear  relinquishment  of  the  right 
to  tax.^    In  a  later  case  it  was  held  that  if  a  legislature  in 

emption  from  "  all  public  taxes,  rates,  and  assessments."  Buffalo  City 
Cemetery  v.  BufEalo,  46  N.  Y.  506;  see  also  Lefevre  v.  Detroit,  2  Mich. 
586;  Broadway  Baptist  Church  v.  McAtee,  8  Bush  (Ky.),  508. 

1  State  V.  Wilson,  2  N.  J.  L.  300. 

2  Mack  ».  Jones,  21  N.  H.  393. 

=  State  Bank  of  HI.  v.  People,  5  111.  303;  State  v.  Berry,  17  N.  J.  80, 
and  the  cases  above  cited. 

*  Fletcher  v.  Peck,  6  Cranch  (U.  S.),  87  (1810) ;  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  518;  New  Jersey  u.  Wilson,  7  Cranch  (U.  S.), 
164;  Bank  of  Pennsylvania  v.  Commonwealth,  7  Harris,  151. 

5  Providence  Bank  v.  BiUings,  4  Pet.  (U.  S.)  514  (1830). 
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creating  a  corporation  prescribe  a  rate  of  taxation  or  name 
a  sum  to  be  paid  as  taxes  "  in  lieu  of  all  taxes  to  which  the 
corporation  would  otherwise  be  subject,"  a  subsequent  tax 
cannot  be  laid  without  consent  of  the  corporation.^  A  reser- 
vation in  the  State  constitution,  or  provision  for  a  reservation, 
however,  affects  any  charter  granted  under  it,  though  the 
charter  does  not  contain  the  clause.^ 

§  810.  The  Decision  of  the  United  States  Supreme  Court  is 
final  on  the  questions.  What  constitutes  a  Contract?  and  What 
impairs  the  Obligation  of  a  Contract?^ — In  Skelly  w.  Jefferson 
Branch  of  the  State  Bank  of  Ohio*  the  State  Court  followed 
a  prior  decision  of  its  own,  though  contrary  to  a  decision  of 
the  United  States,  as  to  the  question  whether  a  certain  clause 
in  a  bank  charter  created  a  contract  of  exemption.  The 
judge  said,  "There  is  no  constitutional  or  legislative  pro- 
vision which  makes  the  decision  of  the  Supreme  Court  of  the 
United  States  in  one  case  binding  as  a  precedent  for  the 
decision  of  a  similar  case."  True,  but  there  is  a  principle  of 
common  sense  which  would  lead  a  judge  to  avoid  the  increase 
of  litigation  by  such  following,  instead  of  obstinately  reiter- 
ating an  opinion  that  is  not  law,  and  making  each  new  plain- 
tiff go  up  to  the  United  States  Supreme  Court  to  get  his 
rights  instead  of  shortening  the  long-drawn  sweetness  of  the 
law  and  rendering  a  decision  that  will  stand.  If  it  is  any 
comfort  to  a  judge  to  abstract  thousands  of  dollars  from  the 
pockets  of  litigants  merely  for  the  satisfaction  of  expressing 
the  impotent  opinion  that  he  was  right  in  the  first  place,  I 
suppose  there  is  no  law  to  prevent  it.  Perhaps  the  wisdom 
gained  by  the  parties  during  a  trip  to  Washington  may  over- 
balance the  evil. 

§  811.  A  Charter  Exemption  does  not  pass  to  an  Assignee 
of  the  Corporate  Property.  —  Where  a  railway  is  by  charter 
'exempt  from  taxation  under  the  clause,  "No  taxation  upon 
the  property  of  the  said  company  shall  be  imposed  by  the 

J  State  Bank  of  Ohio  v.  Knoop,  16  How.  (U.  S.)  369  (1853). 
2  Iron  City  Bank  v.  Pittsburg,  37  Pa.  St.  347-350  (1860). 
8  Iron  City  Bank  v.  Pittsburg,  37  Pa.  St.  346,  347  (1860). 
«  9  Ohio  St.  609  (1859). 
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State  until  the  profits  of  the  said  company  shall  amount  to 
ten  per  cent  on  the  capital  of  the  company,"  and  its  railroad 
bed  and  property  are  sold,  the  exemption  does  not  pass  to 
the  purchaser.  It  does  not  inhere  in  the  property,  but  was 
a  personal  contract  with  the  original  corporation  to  induce 
subscribers  to  its  stock,  and  when  that  corporation  is  dis- 
solved the  privilege  is  gone.^  Immunity  from  taxation  does 
not  pass  to  a  mortgagee  of  the  franchises.  It  is  not  a 
franchise,  but  a  personal  privilege  of  the  company,  not 
transferable.^ 

§  812.  Exemption  by  Treaty. — As  to  "Indian  Lands,"  so 
called*,  it  was  held  in  the  case  of  the  Kansas  Indians  ^  that  the 
State  of  Kansas  has  no  right  to  tax  lands  held  in  severalty  by 
individual  Indians  of  the  Shawnee,  Wea,  and  Miami  tribes, 
under  patents  issued  to  them  by  virtue  of  the  treaties  made 
with  those  tribes  respectively  in  1854,  and  in  pursuance  of 
§  11  of  the  Act  of  June  30,  1859  (11  Stat,  at  Large,  p.  431). 
That  if  the  tribal  organization  of  Indian  bands  is  recognized 
by  the  political  department  of  the  national  government  as 
existing,  the  fact  that  the  primitive  habits  and"  customs  of  the 
tribes  when  in  a  savage  state  have  been  largely  broken  into 
by  their  intercourse  with  the  whites  does  not  authorize  a 
State  to  regard  the  tribal  organization  as  gone,  and  the 
Indians  as  citizens  of  the  State  where  they  are  and  subject 
to  its  laws.  In  the  case  of  the  Shawnee  tribe  the  treaty  pro- 
vided that  "  Congress  may  hereafter  provide  for  issuing  to 
such  of  the  Shawnees  as  may  make  separate  selections, 
patents  for  the  same,  with  such  guards  and  restrictions  as 
may  seem  advisable  for  their  protection  therein."  The 
patents  conveying  the  ultimate  title  in  fee-simple  contained 
a  restriction  "  that  said  lands  shall  never  be  sold  or  conveyed 
by  the  grantee  or  his  heirs  without  the  consent  of  the  Sec- 
retary of  the  Interior  for  the  time  being."  In  the  case  of  the 
Wea  tribe  the  patents  were  like  those  given  to  the  Shawnees. 
The  treaty  with  the  Miamis  of  June  5, 1854,  after  providing, 

1  Chesapeake  and  Ohio  R.  Co.  v.  MiUer,  114  U.  S.  183  (1884). 

2  Morgan  v.  Louisiana,  93  U.  S.  221  (1876). 
8  5  Wal.  (U.  S.)  737. 
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similarly  to  that  of  the  Shawnees,  that  Congress  may  authorize 
the  issuing  of  patents  for  the  selected  lands  under  restriction, 
provides  that  the  lands  so  patented  "  shall  not  be  liable  to 
levy,  sale,  execution,  or  forfeiture,"  and  the  patents  contained 
the  same  restrictions  as  those  to  the  Shawnees:  It  was  held, 
overruling  Blue  Jacket  v.  Johnson  County  Com.,^  and  Miami 
County  Com.  v.  Wan-zop-pe-chee,^  that  rules  of  interpretation 
favorable  to  our  Indian  tribes  are  to  be  adopted  in  construing 
our  treaties  with  them ;  that  the  words  "  levy,  sale,  and  for- 
feiture "  are  not  to  be  confined  to  levy  and  sale  under  ordinary 
judicial  proceedings  only,  but  are  extended  to  levy  and  sale 
by  county  officers  also  for  non-payment  of  taxes.*  In  Fellows 
V.  Denniston  *  the  act  (ch.  254  of  1840)  authorizing  the  tax- 
ation and  sale  of  Indian  lands,  without  any  reservation  of  the 
rights  of  Indian  occupants  secured  by  treaty,  was  held  to  be 
unconstitutional  and  void.  Where  Indians  being  in  posses- 
sion of  lands  the  enjoyment  of  which,  "  without  disturbance 
by  the  United  States,"  has  been  secured  by  treaty  with  the 
federal  government,  with  the  assurance  that  "the  lands 
shall  remain  theirs  until  they  choose  to  sell  them,"  the  State 
in  which  the  lands  lie  has  no  power  to  tax  them  either  for 
ordinary  town  and  county  purposes,  or  for  the  purpose  of  sur- 
veying them  and  opening  roads  through  them ;  and  a  statute 
of  a  State  authorizing  a  sale  of  such  lands  for  taxes  so  laid  is 
void,  even  though  providing  that  "  ho  sale  for  the  purpose  of 
collecting  the  tax  shall  in  any  manner  affect  the  right  of  the 
Indians  to  occupy  the  land."  ^  Where  Indians  under  arrange- 
ments approved  by  the  United  States  agree  to  sell  their  lands 
to  private  citizens  and  to  give  possession  at  the  expiration  of 
a  term  of  years  named,  a  taxation  of  the  lands  before  the 
efflux  of  the  term  is  premature,  even  though  a  sale  for  the 
non-payment  of  the  taxes  might  not  take  place  until  after  the 
time  when,  if  they  fulfilled  their  agreements,  the  Indians 

I  3  Kan.  299.  a  3  Kan.  364. 

»  See  also  Swope  v.  Purdy,  1  Dill.  C.  C.  (U.  S.)  349. 
*  28  N.  T.  420. 

6  The  New  York  Indians,  5  Wal.  (U.  S.)  761  (overruling  on  this  point 
Fellows  V.  Denniston,  23  N.  Y.  420). 
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would  have  left  the  land,  and  even  though  the  sale  would  be 
subject  to  the  proviso  named  in  the  preceding  sentence.  A 
deed  under  a  sale  for  taxes,  and  purporting  to  convey  the 
lands  to  the  purchaser,  even  with  the  qualification  of  such  a 
proviso,  would  in  law  be  a  disturbance  of  the  Indian  tribe.^ 
Under  the  Kickapoo  treaty  of  1862,  providing  that  all  lands 
sold  under  the  provisions  of  article  five  of  said  treaty  shall  be 
forfeited  to  the  government  if  not  fully  paid  for  according  to 
the  provisions  of  said  treaty,  and  providing  also  that  "  none 
of  said  lands  shall  be  subject  to  taxation  until  the  patents 
have  been  issued  therefor ;  after  said  land  has  been  sold  to 
the  Atchison  and  Pike's  Peak  Railroad  Company,  and  by 
them  sold  to  an  individual  who  has  made  valuable  and  lasting 
improvements  thereon,  but  before  said  lands  have  been  paid 
for,  and  before  patents  have  been  issued  therefor,"  it  was  held 
that  neither  said  land  nor  the  improvements  thereon  are 
taxable.^  Under  a  statute  exempting  from  taxation  "the 
property  of  all  Indians  who  are  not  citizens,  except  lands  held 
by  them  hy purchase"  it  was  held  that  the  lands  reserved  by 
treaty  to  a  member  of  the  tribe  (not  being  a  citizen)  and 
subsequently  patented  by  the  United  States  to  him,  were  not 
held  "  by  purchase,"  within  the  meaning  of  the  provision,  and 
were  exempt  from  taxation,  the  word  "  purchase  "  in  this  con- 
nection meaning  an  acquisition  for  a  valuable  consideration? 

§  813.  Public  Lands.  —  Lands  belonging  to  the  taxing 
power  are  exempt ;  *  for  it  would  be  folly  to  go  to  the  expense 
of  collecting  a  tax  for  the  payment  of  which  another  tax  must 
be  levied.  United  States  lands  are  exempt  from  State  tax- 
ation ;  ^  but  any  improvements  made  on  such  lands  or  any 
public  lands  by  private  parties  are  taxable  to  them,^  and  any 
vested  interest  in  such  lands,  legal  or  equitable,  residing  in  a 
private  party,  is  taxable ;  ^  but  the  land  must  be  set  apart  so 
as  to  be  Identified,  or  no  taxes  can  be  levied  on  it,  and  the 

^  The  New  York  Indians,  5  Wal.  (U.  S.)  761  (overruling  Fellows  v. 
Denniston,  23  N.  Y.  420;  see  also  Farrington  v.  Wilson,  29  Wis.  383. 
2.  Parker  v.  Winsor,  5  Kan.  362. 
3  Farrington  v.  Wilson,  29  Wis.  383. 

«  §  814.  6  §  815.  8  §  816.  '  §  816. 
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interest  must  be  a  vested  one.  A  mere  contingent  interest 
dependent  for  its  creation  on  the  performance  of  some  as  yet 
unfulfilled  condition  is  not  taxable.^  The  means  employed 
by  the  federal  government  in  the  execution  of  its  con- 
stitutional powers  are  exempt  from  State  taxation:  but  the 
mere  fact  that  a  railway  is  employed*  in  government  service 
does  not  exempt  it.^ 

§•814.  Lands  of  the  Taxing  Power  are  Exempt. — Lands 
belonging  to  the  State,  or  other  taxing  power,  of  course  are 
not  taxable,  and  a  sale  of  them  is  therefore  illegal.^  But  an 
exemption  cannot  arise  by  implication  from  the  fact  that  the 
State  has  a  contingent  mortgage  interest  in  the  land,  the 
State  not  being  regarded  as  the  owner  of  the  land  so  mort- 
gaged so  as  to  exempt  it  from  taxation.*  Property  taken 
possession  of  and  occupied  by  the  national  government  will 
not  be  exempt  from  State  taxation  on  that  account,  unless 
the  title  and  ownership  thereof  be  vested  in  the  United  States.^ 
In  this  case  there  was  no  evidence  that  the  government  ever 
asserted  any  claim  or  title  whatever  to  the  property.  It  was 
used  as  the  exigencies  of  the  times  demanded,  and  then 
abandoned  to  the  lawful  owner.  It  does  not  follow  that  if 
the  State  should  lease  a  portion  of  the  public  domain,  the 
lands  so  leased  would  be  exempt  from  taxation ;  whether 
lands  of  the  State  conveyed  by  statute  for  a  term  of  years, 
or  for  any  other  term,  are  taxable  or  not,  depends  not  on 
the  qualities  of  the  estate  so  granted,  but  on  the  legislative 

1  §  818.  2  §  819. 

'  Buckley's  Lessee  v.  Osborn,  8  Ohio,  189;  McGoon  ».  Scales,  9  Wal. 
(U.  S.)  23;  Stewart  v.  Shoenfelt,  13  Serg,  &  R.  (Pa.)  360;  see  also  State  v. 
Shaw,  28  Iowa,  67,  76,  as  to  the  statutory  exemption  of  the  intei-est  ol 
the  State  in  lands  mortgaged  to  the  school  fund;  see  also  Reynolds  v. 
Weiss,  27  Wis.  450.  So  also  as  to  the  property  of  a  municipal  corporation. 
People  V.  Doe  G.  1034,  36  Cal.  220;  Low  v.  Lewis,  46  id.  549. 

*  Biscoe  V.  Coulter,  18  Ark.  423;  see  Georgia  v.  Atkins,  35  Ga.  315; 
and  1  Abb.  C.  C.  (U.  S.)  22,  holding  that  the  term  "corporation"  in  the 
U.  S.  internal  revenue  acts  does  not  include  a  State,  and  that  the  income 
of  the  State  from  the  W.  &  A.  R.,  owned  and  managed  by  the  Sta^e,  is 
not  subject  to  taxation,  under  those  acts. 

'  Speed  V.  St.  Louis  County  Court,  42  Mo.  382. 
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intention  expressed  in  such  act.^  Land  held  hy  the  State  is 
exempt  from  taxation,  and  when  sold  to  a  private  person  he 
takes  it  free  of  all  taxes  assessed  against  it  (by  mistake) 
while  in  the  possession  of  the  State.^  If  land  of  an  individ- 
ual is  assessed  as  State  land,  the  sale  is  void ;  for  the  assess- 
ment shows  on  its  face  that  the  land  should  not  be  sold.  If 
the  assessment  had  been  to  an  individual,  though  in  a  wrong 
name,  it  would  have  supported  the  sale ;  for  the  law  requires 
delinquent  lands  assessed  to  individuals  to  be  sold,  but  directs 
that  no  State  lands  shall  be  so  sold.^  C.  J.  Campbell  dissented, 
holding  that  the  mistake  in  putting  down  the  State  as  owner 
was  of"  no  greater  effect  than  the  putting  down  of  any  wrong 
individual  name.  The  law  proceeded  against  the  land,  and 
as  the  ownership  was  really  individual,  it  was  liable.  The 
dissent  certainly  has  all  the  sense  and  force  in  the  case.  The 
law  said,  "  It  shall  not  be  necessary  to  the  validity  of  an 
assessment,  or  of  a  sale  of  land  for  taxes,  that  it  shall  be 
assessed  to  its  true  owner  ;  but  the  taxes  shall  be  a  charge  on 
the  land  taxed,  and  the  sale  shall  be  a  proceeding  against 
the  thing  sold,  and  shall  vest  title  in  the  purchaser,  without 
regard  to  who  may  own  the  lands  when  assessed  or  when 
sold." 

§  815.  Land  owned  iy  the  United  States  is  exempt  from 
State  Taxation.  —  And  where  land  is  sold  for  United  States 
taxes  and  struck  off  to  the  United  States,  and  afterwards  sold 
to  private  parties,  it  cannot  afterwards  be  sold  by  the  State 
for  State  taxes  laid  upon  it  during  the  time  it  was  held  by 
the  United  States.*  Taxing  or  assessing  property  in  general 
terms  is  taxing  or  assessing  the  fee,  and  not  a  particular 
interest  or  estate ;  and  an  assessment  in  general  terms  of 
land  belonging  to  the  United  States  is  void.^  When  lands 
are  acquired  from  the  State  government  after  the  close  of  the 

»  State  V.  Haight,  36  N.  J.  L.  471. 
2  Bradford  v.  Lafargue,  30  La.  Ann.  Pt.  1,  432  (1878). 
»  Kedmond  v.  Banks,  60  Miss.  293,  300  (1882). 

*  Van  Brocklin  v.  Tennessee,  117  TJ.  S.  151  (1885);  People  v.  United 
States,  93  lU.  30  (1879);  Dixon  v.  Porter,  23  Miss.  84  (1851). 
6  Wright  V.  Cradlebaugh,  3  Nev.  341. 
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assessment  for  the  current  year,  they  should  not  be  assessed 
till  the  year  following.^ 

§  816.  Equitable  Interests  in  and  Improvements  on  Public 
Lands.  —  Where  the  land  can  be  identified,  any  vested  inter- 
est in  a  private  party,  legal  or  equitable,  is  taxable,  though  the 
legal  title  remains  in  the  government.  Improvements  on 
government  land  also  are  taxable. 

It  is  held  in  Ohio  and  Michigan  that  lands  sold  by  the 
United  States,  but  upon  which  sale  patents  have  not  been 
issued,  whereby  the  legal  title  remains  in  the  federal  gov- 
ernment, are  not  exempt  from  taxation  by  implication  or 
express  law.^  Where,  by  completing  a  twenty-mile  section 
of  their  road,  the  railroad  company  has  become  legally  and 
absolutely  entitled  to  one  hundred  and  twenty  sections  of 
land,  in  accordance  with  said  acts  of  Congress,  and  the  lands 
in  question  have  been  set  apart  and  withheld  from  sale  by 
the  general  government  as  belonging  to  the  grant,  and  are 
susceptible  of  identification,  and  have  been  identified,  the 
certificates  of  the  governor  of  the  State  and  from  the  land 
department  of  the  general  government  being  necessary  only 
as  evidence  of  a  title  already  existing,  it  was  held  that  such 
Ip-nds  are  subject  to  taxation.^  In  Puget  Sound  Agric.  Co.  v. 
Pierce  County,*  the  plaintiff  having  been  organized  in  Great 
Britain,  and  still  being  a  foreign  corporation,  and  a  majority 
of  its  members  still  continuing  to  be  non-residents  and  sub- 
jects of  a  foreign  government,  and  where  it  was  admitted  on 
the  part  of  appellants  as  follows :  That  appellants  have 
claimed  to  be  owners  of  the  lands  on  which  they  are  required 
to  pay  taxes  by  the  appellee,  and  have  had  the  same  surveyed 
and  platted,  and  the  plat  filed  in  the  office  of  the  Surveyor- 

1  Tallman  v.  Treasurer,  12  Iowa,  531  (1861);  Des  Moines  Nav.  &  R. 
Co.  V.  Polk  County,  10  id.  1. 

^  Gwynne  v.  Niswanger,  15  Ohio,  367;  Astrom  v.  Hammond,  3  McLean, 
C.  C.  (U.  S.)  107;  Carroll  v.  Perry,  4  id.  25. 

°  Iowa  Homestead  Co.  v.  Webster  County,  21  Iowa,  221;  Dubuque  & 
Pacific  R.  Co.  B.  Webster  County,  21  id.  235;  see  also  Tucker  w.  Furgeson 
(U.  S.  C.  Ct),  West.  Dist.  of  Mich.,  reported  in  Auditor- General's  Re- 
port, 1873,  Mich.  p.  xvi. 

*  1  Wash.  Ter.  180. 
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General  for  the  Territory  of  Washington;  that  the  United 
States  in  surveying  the  adjacent  lands  has  stopped  the  section 
lines  at  the  boundaries  of  said  claim,  and  has  not  included 
the  same  in  the  public  surveys ;  that  a  portion  of  said  land 
included  -within  said  claim  has  been  occupied  as  a  military 
station  by  the  United  States,  said  government  paying  rent 
therefore  to  appellants ;  that  appellants  have  attempted  by 
legal  process  to  eject  persons  occupying  portions  of  said  land, 
and  claiming  the  same  under  the  provisions  of  the  donation 
law.  And  where  it  was  admitted  by  the  appellees  as  follows : 
That  a  large  portion  of  said  lands  are  unenclosed,  and  a  por- 
tion thereof  occupied  and  claimed  by  citizens  of  the  United 
States  adversely  to  appellants  under,  as  they  allege,  the  pro- 
visions of  the  donation  law  ;  that  American  citizens  in  Pierce 
County  who  have  lived  over  four  years  on  their  donation 
claims  have  not  been  taxed  for  the  same,  though  outside  of 
the  claim  of  appellants ;  nor  is  there  any  tax  levied  on  any 
real  estate  in  said  county  other  than  the  lands  of  appellants  ; 
that  the  government  of  the  United  States  has  not  designated 
the  metes  and  bounds  of  the  claim  of  the  Puget  Sound  Agri- 
cultural Company  except  by  recognizing  the  metes  and  bounds 
set  out  by  the  company  in  its  instructions  to  the  Surveyor- 
General  ;  that  the  land  occupied  by  the  United  States  as  a 
military  station,  and  for  which  rent  was  paid  to  appellants, 
had  some  old  buildings  thereon  since  torn  down,  the  said 
general  government  still  occupying  said  land  and  paying 
rent  therefor ;  the  existence  of  the  said  company  and  their 
rights  being  recognized  by  the  treaty  with  Great  Britain  of 
June  15, 1846,  the  fourth  article  thereof  providing  that  "  the 
farms,  lands  .  .  .  belonging  to  the  Puget  Sound  Agricultural 
Company  .  .  .  shall  be  confirmed  to  said  company,"  it  was 
held  that  these  words  recognized  in  said  company  an  imme- 
diate vested  interest  in  their  lands,  etc.,  without  further 
legislation  by  Congress ;  that  though  the  fee  to  the  lands  is 
not  in  the  company,  and  may  not  vest  till  further  legislation, 
yet  it  is  believed  that  the  United  States  hold  the  fee  in  trust 
for  them,  and  they  have  such  an  equitable  estate  as  subjects 
them  to  taxation  ;  that  the  company  by  its  own  acts  and 
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admissions  in  connection  with  the  action  of  the  government 
is  estopped  from  denying  the  boundaries  as  taken  by  the 
assessor  ;  that  the  company  having  defined  its  boundaries  and 
filed  its  plat,  no  question  of  segregation  arises  in  the  case. 
If  one  holds  an  equitable  interest  in  the  State  lands,  the  land 
may  be  taxed.^  Where  State  land  was  sold,  part  of  the  pur- 
chase-money being  unpaid  and  the  legal  title  in  the  State, 
and  an  act  had  been  passed  exempting  such  lands  until  the 
purchase  was  paid,  but  had  been  afterward  repealed  in  pursu- 
ance of  a  power  reserved  in  the  exempting  act,  the  lands, 
whether  sold  before  or  after  passage  of  said  exemption  act, 
were  held  liable  for  taxes  accruing  after  the  repeal.^  Where 
a  legislature  resolves  that  certain  soldiers  are  each  entitled  to 
a  certain  amount  of  land,  and  certificates  are  given  for 
the  same,  an  equitable  interest  is  vested  in  the  holders, 
which  interest  may  be  taxed,  and  subsequent  unconditional 
deeds  from  the  State  to  the  said  holders  will  not  release  the 
lots  from  such  taxes.^  Where  one  bought  land  of  the  State, 
receiving  a  bond  for  a  deed  and  paying  down  one  of  the 
several  instalments  in  which  the  purchase-money  was  to  be 
paid,  his  interest  was  held  to  be  taxable.*  Improvements* 
on  United  States  lands,  also  the  claim  to  or  the  possessory 
right  to  public  land,  are  taxable ;  but  only  such  interests  can 
be  assessed.  The  land  itself  cannot  be  assessed  and  sold 
where  the  title  is -in  the  United  States,  and  all  that  is  really 
taxable  is  a  house,  a  fence,  or  other  improvement.^  In  an 
action  of  ejectment  the  legal  title  only  is  involved  (except  in 
case  of  a  resulting  trust)  ;  ^  and  therefore  a  sheriff's  tax  deed 
made  while  the  legal  title  to  the  land  was  in  the  United  States 

1  Oswalt  V.  Hallowell,  15  Kan.  155,  156  (1875). 

'  Hanna  v.  Commissioners,  8  Blackf.  352  (1847). 

«  Hodgdon  v.  Burleigh,  4  Fed.  Rep.  HI  (1880). 

*  Oswalt  «.  HaUoweU,  15  Kan.  154  (1875) ;   People  v.  Donnelly,  58 
Cal.  144  (1881). 

5  Ivinson  v.  Hance,  1  Wyom.  270  (1875);  Qnivey  v.  Lawrence,  1  Idaho, 
316  (1870). 

«  Quivey  v.  Lawrence,  1  Idaho,  316,  317  (1870) ;  People  ».  Donnelly, 
58  Cal.  144;  People  v.  Owyhee  Mining  Co.,  1  Idaho,  313. 

'  Brown  v.  Weast,  7  How.  (U.  S.)  181. 
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cannot  be  set  up  against   a  claimant  under  a  subsequent 
patent  from  the  United  States.^ 

§  817.  The  land  must  be  set  apart  and  some  interest  must 
vest  before  there  is  any  room  for  taxation  in  relation  to  public 
land.  Land  which  has  belonged  to  the  federal  government 
does  not  become  subject  to  taxation  under  the  laws  of  the 
State  until  the  specific  tract  has  been  by  some  act  of  the 
government  segregated  from  the  body  of  the  public  lands, 
and  at  least  an  equitable  title  thereto  vested  in  the  grantee.^ 
In  the  case  cited,  an  act  of  Congress,  in  1860  (12  U.  S.  Stats, 
at  Large,  p.  857,  ch.  122),  declared  that  the  title  to  a  certain 
tract  of  land,  confirmed  to  G.  P.  by  certain  commissioners 
appointed  under  a  former  act,  described  as  "  a  parcel  of 
ground  lying  on  the  west  side  of  Fox  River,  at  Green  Bay, 
immediately  below  the  first  creek  that  empties  into  said  river, 
about  15  acres  in  front  on  said  river,  and  extending  back 
indefinitely,"  was  thereby  ratified  and  confirmed;  and  that 
the  commissioner  of  the  general  land  ofiice  should  cause 
said  tract  to  be  surveyed  in  the  same  manner  as  other  private 
claims  to  lands  at  Green  Bay  had  been  surveyed,  and  that  he 
be  required  to  issue  a  patent  thereon,  etc. ;  and  it  was  held 
that  the  specific  land  granted  by  this  act  was  not  ascertained 
and  separated  from  other  lands,  so  as  to  vest  in  the  grantee 
the  equitable  title  of  any  specific  tract  of  land,  and  that 
therefore  said  land  was  not  subject  to  taxation  until  after 
survey  was  made  and  approved  by  the  executive  department 
of  the  government.^  Lands  held  by  a  railroad  company 
under  land-grant  acts  of  Congress,  which  have  never  been  cer- 
tified or  set  apart,  and  which  are  incapable  of  identification, 
are  not  taxable.*  Taxation  connotes  and  implies  identifica- 
tion of  the  thing  taxed.  Where  land  of  the  United  States 
has  been  entered  under  a  spurious  land  warrant,  and  the  entry 
suspended  to  give  the  locator  opportunity  to  substitute  a  valid 
warrant  or  pay  the  price  in  money,  the  land  is  not  subject  to 

1  Dixon  V.  Doe,  23  Miss.  85,  86  (1851). 
»  Whitney  v.  Gnnderson,  31  Wis.  359. 
8  See  also  Palmer  v.  Boling,  8  Cal.  384; 

*  Cedar  Rapids  &  Mo.  K.  Co.  v.  Woodbury  County,  29  Iowa,  247. 
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taxation  by  the  State, — such  locator  having  no  title  to  it,  legal 
or  equitable.^ 

§  818.  A  contingent  interest  in  public  lands  is  not  taxable, 
as  where  conditions  remain  to  be  fulfilled  before  any  right  to 
the  land  is  complete.  A  mere  contingent,  conditional,  and 
inchoate  equity  obtained  by  a  railway  company  in  lands  lying 
within  an  Indian  reserve,  but  which  does  not  amount  to  a 
title,  either  legal  or  equitable,  the  title  to  the  lands  remaining 
in  the  United  States,  or  in  the  Indians,  or  in  both,  till  the 
performance  of  every  condition  of  the  contract,  is  not  subject 
to  taxation;  thus  where,  under  a  conditional  purchase  of 
said  land  by  a  railway  company,  no  patent  was  to  be  issued 
for  the  land  till  all  the  conditions  of  purchase  were  fulfilled, 
and  if  any  one  condition  was  not  fulfilled,  the  company  was 
to  forfeit  all  its  interest  in  said  land,  and  the  same  was  to  be 
sold  again  to  other  parties,  and  where  it  appeared  from  the 
nature  of  the  contract  and  the  character  of  the  parties  that 
time  was  an  essential  ingredient  of  the  contract,  no  title,  legal 
or  equitable,  passed  to  the  company  until  it  fulfilled  every  con- 
dition of  the  contract,  and  the  land  in  such  case  was  not  sub- 
ject to  taxation.2  So  where,  by  ch.  98,  Laws  of  1853,  and  ch. 
112,  Laws  of  1856,  of  Wisconsin,  the  Fox  and  Wisconsin  Im- 
provement Company  became  the  agent  of  the  State  to  make 
the  improvements  required  by  the  acts  of  Congress  granting 
the  lands  to  the  State  for  that  purpose,  and  where,  by  said 
ch.  112,  a  conditional  grant  in  form  to  said  company  of  all 
lands  unsold,  to  take  effect  upon  the .  execution  by  the  com- 
pany of  a  certain  trust  deed  to  trustees  to  secure  the  State  in 
the  application  of  the  proceeds  to  the  making  of  the  im- 
provements and  payment  of  debts  already  contracted  for, 
etc.,  the  company  taking  no  estate  in  the  land,  it  being  pro- 
vided by  §  10,  Act  of  1856,  that  "  when  all  the  purposes  of 
this  act  are  accomplished,  and  not  before,  the  said  trustees 
shall  convey  to  the  company  the  interest  of  the  State  in  the 
said  lands,  work,  and  other  property  mentioned,"  which  pur- 

1  Calder  v.  Keegan,  30  Wis.  126,  citing  as  authority  for  the  decision, 
Gibson  v.  Chouteau,  13  Wal.  (U.  S.)  92. 

2  Douglas  County  Com.  v.  Union  Pacific  K.  Co.,  5  Kan.  615. 
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poses  were  not  accomplished  at  the  time  when  the  taxes  in 
question  were  assessed,  it  was  held  that  under  the  act  of 
1856  the  State  was  not  divested  of  its  title  to  the  lands  so  as 
to  render  them  liable  to  taxation  under  the  general  laws  of 
the  State  in  1863.^  Although  lands  sold  by  the  United  States 
may  be  taxed  before  the  .government  has  parted  with  the 
legal  title  by  issuing  a  patent,  this  principle  is  to  be  under- 
stood as  applicable  only  to  cases  where  the  right  to  the  patent 
is  complete,  and  the  equitable  title  fully  vested  without  any- 
thing more  to  be  paid  or  any  act  done  going  to  the  founda- 
tion of  the  right.  Hence,  where  there  has  been  a  land  grant 
to  a  railroad  company  to  aid  in  the  construction  of  its  road, 
and  prepayment  by  the  grantee  of  the  cost  of  surveying, 
selecting,  and  conveying  the  lands  granted  is  required  by  the 
statute  making  the  grant  before  any  of  the  lands  "  shall  be 
conveyed,"  and  the  grant  contains  a  proviso  that  any  of  the 
lands  granted  and  not  sold  by  the  company  within  three 
years  after  the  final  completion  of  the  road  shall  be  liable  to  be 
sold  to  actual  settlers  under  the  pre-emption  laws,  at  a  speci- 
fied price  per  acre,  the  proceeds  to  be  paid  to  the  company,  it 
was  held  that  it  is  not  competent  for  a  State  to  embarrass 
these  rights  by  a  sale  of  the  land  for  taxes.^ 

§  819.  Federal  Zizemption  from  State  Exactions.  —  The 
property  of  the  federal  government  and  the  means  employed 
by  it  in  the  execution  of  its  constitutional  powers  are  exempt 
from  State  taxation.  But  a  railway  corporation  ^  organized 
under  State  law  cannot  claim  exemption  from  State  taxation 
merely  .because  of  the  employment  of  the  company  in  the 
service  of  the  United  States,  in  the  carriage  of  mails,  etc. 
Although  the  United  States  Supreme  Court  have  repudiated 
the  doctrine  of  Hamilton,*  that  State  taxation  would  be  un- 
restricted under  the  Constitution .  except  as  to  imports  and 
exports,  and  have  held  that  States  cannot  tax  any  means 

1  Denniston  v.  Unknown  Owners,  &o.,  29  Wis.  351. 
^  Kansas  Pacific  K.  Co.  v.  Prescott,  16  Wal.  (U.  S.)  603,  reversing 
9  Kan.  38. 

8  People  V.  C.  P.  R.  Co.,  43  Cal.  421  (1872). 
*  Federalist,  Nos.  32,  83. 
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employed  by  the  federal  govermnent  in  the  execution  of  a 
constitutional  power,  such  as  national  banks,^  organized  under 
an  act  of  Congress,  yet  the  same  court  has  distinctly  held 
that  the  principle  of  that  ruling  does  not  extend  to  the  real 
estate  or  other  property  of  a  corporation  not  organized  imder 
an  act  of  Congress,  though  the  company  is  employed  in  gov- 
ernment service.^  A  national  bank  is  not  an  instrument 
which  the  government  found  ready  made  and  has  adapted 
to  its  purposes,  but  one  created  in  the  form  in  which  it  now 
appears  expressly  for  national  purposes;^  and  even  in  case 
of  national  banks,  the  doctrine  of  exemption  does  not  cover 
the  bank's  real  estate ;  that  may  be  taxed  in  common  with 
other  real  property  in  the  State.*  The  interest  of  the  United 
States  in  the  Union  Pacific  R.  Co.,  though  chartered  and 
aided  by  Congress,  is  not  such  as  to  exempt  the  company 
from  taxation  by  a  State  through  which  the  road  is  located 
and  operated.^ 

1  McCallouch  v.  Maryland,  4  Wheat.  (U.  S.)  316. 
"  Thomson  v.  Pacific  Raikoad,  9  Wal.  (U.  S.)  579  (1869). 
s  Osborn  v.  Bank  of  United  States,  9  Wheat.  (U.  S.)  738. 
•  *  4  Wheat.  316. 
«  Union  Pacific  R.  Co.  v.  Lincoln  County,  1  Dill.  C.  C.  (U.  S.)  314. 
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CHAPTER  XXXI. 

OP  THE  EFFECT  OP  THE  SALE  AND  DEED,  WHERE  THE  TAXES 
HAVE  BEEN  PAID  BEPGEE  THE  SALE. 

§  820.  Summary  of  the  Subject.  —  Payment  within  the 
proper 'time,^  of  the  whole  ^  or  any  severable  part^  of  the 
taxes  for  which  the  land  is  afterward  sold,  t9  the  proper 
officer,*  or  to  any  one  if  the  money  finds  its  way  into  the 
treasury  before  sale  ^  in  good  money,®  by  the  owner,  or  by  any 
one  else,  unless  there  is  a  statutory  provision  to  the  contrary,^ 
avoids  the  said  subsequent  sale  and  the  deed ;  and  remarks  as 
to  cure  belong  to  this  case  similar  to  those  made  in  §  731. 
A  tender.^  or  discharge  by  compromise  ®  is  as  effective  as  an 
actual  payment ;  and  even  an  effort  to  pay,  which  is  defeated 
of  success  only  by  the  improper  refusal,'"  mistake  of  an 
officer  intrusted  with  the  business  of  collection  in  giving  in- 
correct information,"  or  misapplying  the  funds,'^  will  avoid 
a  subsequent  sale,  though  the  contrary  has  been  very  unrea- 
sonably held  as  to  the  effect  of  erroneous  information.^'* 
When,  however,  the  actual  payment  fails  through  some  fault 
or  mistake  of  the  payor  or  his  agent,  there  is  no  relief  in  law 
or  equity.^*  A  payment  may  be  proved  by  parol,  receipt  or 
record,  or  presumptive  evidence.^®  No  instance  is  remembered 
where  the  law  does  not  permit  the  owner  to  pay  the  tax  and 
charges  upon  his  land  at  any  time  before  a  sale  takes  place. 
"  He  may  arrest  the  uplifted  hammer  of  the  auctioneer,  when 
the  cry  for  sale  is  made,  if  it  be  done  before  a  bona  fide  bid  has 
been  made."^®    It  is  evident  that  a  payment  after  sale  can 

1  §  838.  «  §  821.  »  §  822.  *  §  823.  *  §  824. 

«  §  825.  '  §  826.  8  §  g27.  9  §  828.  "  §  829. 

"  §  830.  "  §  831.  "  §  832.  "  §  833.  i^  §  834. 

"  Early  v.  Doe  d.  Romans,  16  How.  (U.  S.)  617,  618. 
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have  no  effect  -whatever.^  In  order  that  the  payment  of  the 
tax  avail,  it  must  be  the  same  tax  for  which  the  land  was 
sold,  or  the  tax  levied  on  the  land  that  year,  though  assessed 
in  a  different  name ;  while  the  title  was  in  the  county  it  could 
not  be  prejudiced  by  the  payment  of  taxes  other  than  those 
for  which  it  had  been  sold.^  Division  of  County.  —  Where  a 
tract  lay  in  Centre  County,  and  by  division  of  the  county  part 
was  thrown  into  Clearfield,  and  was  there  sold  as  imseated 
for  taxes,  it  was  held  that  the  fact  that  taxes  for  the  whole 
tract  had  been  assessed  and  paid  in  Centre  County  did  not 
relieve  the  part  in  Clearfield  from  sale.^ 

§  821.  Payment  of  the  Taxes  before  the  Sale  avoids  it.  —  The 
delinquency  of  the  owner  is  the  essential  fact  upon  which  the 
power  of  sale  rests.*  The  authority  of  the  government  ex- 
tends only  to  those  cases  where  the  owner  neglects  to  pay  the 
tax  in  arrear  voluntarily.  When  this  neglect  is  shown,  the 
coercive  remedies  of  the  law  may  be  resorted  to,  and  not  be- 
fore. The  law  in  substance  declares  that  the  tax  assessed 
shall  constitute  a  lien  upon  the  land,  and  if  the  tax  is  not 
paid  within  a  specified  time,  the  officer  charged  with  the  duty 
is  authorized  to  sell.  The  right  to  sell  is  therefore  founded 
on  the  fact  of  the  non-payment  of  the  tax.  If  the  tax  be  paid 
before  the  sale,  the  lien  of  the  State  is  discharged,  and  the 
right  to  sell  no  longer  exists.  When  the  owner  has  performed 
all  his  duties  to  the  government,  no  court  would  sanction, 
under  any  circumstances,  the  forfeiture  of  his  rights  of  prop- 
erty. The  law  was  intended  to  operate  fipon  the  unwilling 
and  the  negligent  citizen  alone.  Legislative  power  extends 
no  further.  The  sale  involves  an  assertion  by  the  ofiicer  that 
the  taxes  are  due  and  unpaid,  and  the  purchaser  relies  upon 
this,  or  on  his  own  investigations,  and  his  title  depends  upon 

'  Collins  V.  Barclay,  7  Pa.  St.  67.  Purchase  by  a  mortgagee  at  tax  sale 
is  not  payment  of  the  tax,  nor  does  it  operate  to  discharge  the  assessment 
or  deprive  the  owner  of  his  right  of  redemption  under  the  statute.  Wil- 
liams V.  Townsend,  31  N.  Y.  411. 

"  Kussel  V.  Werntz,  24  Pa.  St.  337. 

*  Patton  V.  Long,  68  Pa.  St.  260. 

*  So  to  confer  jurisdiction  to  render  judgment  against  the  land. 
SchaefEer  v.  People,  69  111.  179. 
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its  truth.    The  title  of  the  purchaser  is  contingent,  so  far  as 

it  may  be  affected  by  proof  establishing  the  fact  that  the  tax 

had  been  paid  before  the  sale  was  made.    This  is  an  implied 

condition,  annexed  to  every  grant  of  this  kind,  founded  on  a 

sound  construction  of  the  law,  the  power  of  the  government 

in  collecting  taxes,  and  the  principles  of  natural  justice.    The 

Constitution  and  the  ordinary  law  he  is  bound  to  know,  and 

justice  is  presumed  to  have  a  lodgment  in  the  breast  of  every 

man,  —  even  in  that  of  a  purchaser  at  a  tax  sale,  who  is  said 

to  have  "  but  little  conscience."     Therefore  every  purchaser 

takes  a  deed  subject  to  the  condition  that  the  taxes  have  not 

been  paid ;  and  if  his  title  is  defeated,  he  must  look  to  the 

government  for  that  relief  which  such  a  case  may  require. 

The  return  of  the  delinquent  list  will  justify  a  sale  by  the 

officer,  unless  the  taxes  were  paid  to  him  in  person,  or  he  had 

knowledge  of  the  fact  of  payment ;  but  as  between  the  owner 

and  purchaser  the  return  is  not  conclusive  evidence  of  the 

fact  of  non-payment.    The  validity  of  the  sale  and  conveyance 

necessarily  depending  upon  the  fact  of  delinquency,  when  this 

is  drawn  in  question  it  is  competent  to  prove  payment ;  and 

in  permitting  the  owner  to  make  this  proof,  no  rule  of  law  is 

violated;  it  is  not  permitting  parol  evidence  to  impugn  or 

destroy  a  written  contract,  but  it  is  consistent  with  the  deed ; 

and  if  the  deed  is  thereby  defeated,  it  arises  upon  the  proof 

of  a  fact,  upon  which,  by  law,  the  operation  of  the  deed  was 

made  to  depend  at  the  very  time  of  its  execution.    It  would 

be  a  monstrous  doctrine  to  hold  otherwise.^    A  sale,  whether 

by  mistake  or  positive  disregard  of  right,  made  after  payment 

1  Curry  v.  Hinman,  11  111.  420;  Walton  v.  Gray,  29  Iowa,  440;  Seager 
V.  Eearsage  Mining  Co.,  Aud.-Gen.  R.,  Mich.,  1873,  p.  xxxviii  ;  Jackson 
d.  Clark  v.  Morse,  18  Johns.  (N.  Y.)  441;  Blight's  Heirs  v.  Banks,  6 
T.  B.  Mon.  (Ky.)  192,  206 ;  Rpwland  v.  Doty,  1  Har.  (Mich.)  3, 11 ;  Hunter 
V.  Cochran,  3  Pa.  St.  105 ;  Dougherty  v.  Dickey,  4  Watts  &  S.  (Pa.)  146 ; 
Stanley  v.  Smith,  1  Law  Kepos.  (N.  C.)  511;  s.  c.  Bat.  Ed.  124;  Ankney 
V.  Albright,  20  Pa.  St.  167;  Wallace  v.  Brown,  22  Ark.  118;  see  also 
Twiggs  V.  Chevallie,  4  West  Va.  463 ;  Bolinger  v.  Henderson,  23  Iowa, 
165,  167;  Lohrs  v.  Miller's  Lessee,  12  Gratt.  (Va.)  452;  Reading  v.  Fin- 
ney, 73  Pa.  St.  467;  Gaylord  v.  Scarff,  6  Iowa,  179;  Spraguec.  Coenen, 
30  Wis.  209;  Gage  v.  Rohrbach,  56  111.  262;  Gage  v.  BUlings,  Id.  268. 
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or  tender  to  the  proper  oflScer  of  the  full  amount  of  taxes  due 
on  the  land  by  one  entitled  to  make  such  payment  is  a  void 
sale,  as  after  tender  ^  to  the  marshal  by  a  part  owner,  or  by 
any  one  having  a  right  to  redeem,  or  after  payment  by  the 
owner.2  So,  where  lands  on  which  the  taxes  have  been  paid 
are  erroneously  returned  delinquent  and  forfeited  to  the  State, 
a  purchaser  from  the  State  acquires  no  title.^  The  collector 
is  a  proper  witness  that  the  tax  has  been  paid  by  the  owner, 
where  land  has  been  wrongfully  sold  for  taxes,  as  where  it 
was  assessed  twice  in  different  names.*  If  the  taxpayer 
wants  to  contest  a  portion  of  the  tax,  he  should  pay  the  whole, 
and  then  sue  to  recover  the  part  he  deems  wrong.  The  col- 
lector is  not  obliged  to  give  a  receipt  for  less  than  the  whole 
amount.*  And  if  a  penalty  for  delay  has  attached,  payment  of 
the  tax  without  the  penalty  will  not  avail  to  prevent  sale  for 
the  penalty.*  The  same  principle  is  applied  to  a  sheriff's  sale 
under  execution ;  there  it  is  held  that  a  sale,  based  upon  a 
satisfied  judgment,  is  absolutely  void ;  ^  though  in  one  case  it 
was  held  that  a  sale  to  a  hoTia  fide  purchaser  would  be  sus- 
tained unless  the  satisfaction  appeared  of  record.*  The  te- 
nacity with  which  the  courts  adhere  to  the  doctrine  that  a 
sale  and  deed  are  nullities,  where  the  taxes  were  in  fact  paid 
prior  to  the  sale,  is  most  strikingly  illustrated  by  the  cases  of 
Eowland  v.  Doty,  Jackson  v.  Morse,  and  Curry  v.  Hinman,  to 
which  the  reader  is  referred ;  they  are  the  leading  cases  upon 
this  point.  But  after  a  decree  of  foreclosure  of  a  tax  deed, 
under  Jihe  Iowa  statute,  it  is  too  late  in  subsequent  proceed- 

'  Dew  V.  Terrell,  3  Hawks,  283  (1824);  Schenck  o.  Peay,  1  DiU.  C.  C. 
(U.  S.)  269  (1871). 

2  Ankeny  v.  Albright,  20  Pa.  St.  157  (1852);  but  the  letters  "pd."  on 
the  county  treasurer's  book  are  not  evidence  that  the  payment  was  before 
sale. 

»  Davis  o.  Hare,  32  Ark.  387  (1877). 

*  Ihid. 

6  Julien  V.  Ainsworth,  27  Kan.  447  (1882). 

•  Bracey  v.  Ray,  26  La.  Ann.  710  (1874). 

'  6  Ohio,  430;  Jackson  d.  Anderson  «.  Anderson, 4  Wend.  (N.  T.)  474; 
Gage  o.  Kohrbach,  56  111.  262. 

8  Jackson  d.  Saunders  v.  Cadwell,  1  Cow.  QS.  T.)  622. 
772 


PART  PAYMENT.  §  822 

ings  to  show  a  payment  of  the  tax.^'   So  after  a  judgment  for 
the  tax  in  Pennsylvania.^ 

§  822.  Payment  of  Part  of  the  Taxes.  —  Payment  of  the 
taxes  on  part  of  the  land  sold,  when  such  a  payment  is  lawful, 
as  where  the  payor  owns  only  a  portion  of  a  tract  assessed 
as  one,  or  a  payment  for  one  of  the  years  for  whose  taxes 
the  sale  is  made,  avoids  a  subsequent  sale.  Where  a  tract 
of  land  containing  390  acres  was  owned  in  common,  and  one 
of  the  co-tenants  listed  an  undivided  third  in  his  own  name, 
and  duly  paid  the  tax  due  upon  his  share,  and  the  whole  tract 
was  listed  the  same  year  as  the  property  of  the  other  tenant, 
and  said  for  the  tax  assessed  upon  it,  the  sale  was  held  void.^ 
Two  surveys  interfered,  and  the  owneF  of  the  junior  survey 
paid  the  taxes  due  upon  his  entire  tract,  which  of  course  in- 
cluded a  part  of  the  elder  survey ;  afterwards  the  land  em- 
braced in  the  senior  survey  was  sold  for  taxes,  and  it  was 
held  that  no  title  passed  by  the  sale  to  any  part  of  the  inter- 
ference.* When  a  tract  of  land  is  assessed  for  the  taxes 
of  several  years,  and  the  taxes  have  been  paid  for  one  or 
more  of  the  years,  but  the  land  is  sold  for  the  whole  amount 
assessed,  this  renders  the  sale  void.^  But  in  Iowa,  under 
§  762  of  the  Revision,  providing  for  the  correction  of  illegal 
and  erroneous  taxes,  and  that  a  sale  for  any  such  shall  not 
affect  the  title  conveyed  by  the  treasurer's  deed,  provided  any 
portion  of  the  taxes  for  which  the  land  was  sold  was  legal,  it 
was  held  that  the  fact  that  the  taxes  were  paid  for  one  of  the 
years  for  which  the  land  was  sold  will  not  invalidate  the  sale.® 
A  sale  for  taxes  for  a  year  in  which  it  is  shown  that  the  land 

1  Gaylord  v.  Scarff,  6  Iowa,  179. 

'^  Cadmus  v.  Jackson,  52  Pa.  St.  295. 

'  Jones  V.  Gibson,  Tay.  T.  R.  (N.  C.)  41.  Payment  of  taxes  by  one 
tenant  in  common  on  the  joint  property  inures  to  the  benefit  of  both,  and 
is  considered  as  payment  by  both  tenants.  The  party  making  the  pay- 
ment can  look  to  the  other  for  contribution.  Chickering  v.  Faile,  38  111. 
342;  McConnel  «.  Konepel,  46  id.  519. 

4  Hunter  v.  Cochran,  3  Pa.  St.  105. 

^  Kinsworthy  v.  Mitchell,  21  Ark.  145. 

'  Hurley  v,  Powell,  31  Iowa,  64,  following  Eldridge  v.  Kuehl,  27  id. 
160. 
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was  twice  assessed  and  the  tax  once  paid,  is  invalid.^  In 
Pennsylvania,  by  act  of  1862,  No.  233,  in  case  of  a  sale  of 
unseated  land  for  taxes,  which  may  be  interfered  with  by  the 
title  or  survey  of  other  claimants,  the  latter  may,  within  two 
years  after  the  sale,  pay  to  the  county  treasurer  the  amount 
of  the  tax  assessed  upon  so  much  of  the  land  as  is  included 
in  his  claim  and  the  costs,  together  with  the  additional 
twenty-five  per  cent  on  the  same,  equal  to  the  proportionate 
part  so  included  within  his  claim,  which  shall  be  a  redemption 
as  effectual  for  the  amount  within  his  lines  of  claim,  as  if  it 
had  been  for  all  the  land  within  the  lines  of  said  interference; 
But  if  a  stranger  without  title  pays  taxes  on  a  part  of  a  tract 
of  imseated  land,  without  defining  its  location  or  boundaries,  it 
will  not  defeat  the  title  of  the  purchasers  of  the  whole  tract.^ 

§  823.  The  Payment  must  be  to  the  Proper  OfBcer.  —  Pay- 
ment of  the  tax  to  an  ofiicer  not  authorized  by  the  law  to 
receive  it  of  the  taxpayer  (as  to  the  treasurer  instead  of  the 
collector')  will  not  render  the  subsequent  sale  void,  although 
the  duty  of  the  collector  would  have  been,  upon  receipt  of  the 
money,  to  have  paid  it  over  to  the  same  treasurer.^  This  de- 
cision scarcely  has  the  color  of  justice.  When  the  treasurer 
has  the  money,  the  cause  and  power  of  sale  cease.* 

§  824.  Payment  to  Wrong  Officer  may  be  good.  —  If  the 
taxes  are  actually  paid  into  the  State  treasury  before  the  sale, 
though  the  payment  is  made  through  the  medium  of  the 
wrong  officer,  the  sale  is  void.  "  If  the  taxes  were  actually 
paid  into  the  State  treasury  before  the  sale,  then  the  State 
had  no  right  to  sell  the  land,  and  the  sale  conferred  no  title."  ^ 

§  825.  In  What  Payment  must  be  made.  —  The  payment  of 
taxes  in  illegal  or  void  currency  is  of  course  a  nullity ;  ®  and 
the  tax  collector,  notwithstanding  such  payment,  may  proceed 
to  collect  the  taxes  as  in  other  cases  of  non-payment.  But 
the  treasurer  may  by  his  conduct  become  personally  charge- 

1  Rayner  i>.  Lee,  20  Mich.  384.        «  Crum  v.  Burke,  25  Pa.  St  377. 
'  Young  V.  King,  3  R.  I.  196.    So  payment  of  part  of  the  taxes  and 
costs  avails  nothing.    Heft  v.  Gephart,  65  Pa.  St.  510,  518. 

*  See  §§  821,  826.  «  Jones  v.  Dils,  18  W.  Va.  765  (1881). 

•  Richards  v.  Stogsdell,  21  Ind.  75  (1863). 
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able  for  the  deficiency,  as  where  the  course  he  adopts  cuts  o£E 
any  further  action  by  the  public  for  the  taxes  under  the 
statute  provisions;  and  then  the  taxes  are  paid  as  between 
the  taxpayer  and  the  public,  though  the  collector  may  sue  the 
person  who  paid  him  the  worthless  bills  or  orders.^  By  the 
Vermont  statute  payment  must  be  in  money  only,  and  a 
payment  by  a  town  order  is  no  discharge  of  the  tax 
either  as  to  the  State  or  town.  Although  the  constable  may 
discharge  a  tax  without  payment,  as  required  by  the  warrant 
as  between  him  and  the  party  taxed,  yet  if  he  does  he  be- 
comes liable  for  the  amount,  and  its  payment  can  be  enforced 
against  him  or  his  sureties;  his  act  cannot  be  regarded  as 
official,  or  as  done  in  behalf  of  the  State  or  town.^  A  tax- 
collector  has  no  authority  to  take  anything  but  money  in 
payment  of  taxes,  and  his  agreement  to  receive  and  hold  the 
check  of  a  taxpayer  until  he  should  be  able  to  pay  it  is  void ; 
and  an  entry  on  the  roll  that  the  taxes  are  paid,  and  delivery 
of  a  receipt  therefor  to  such  taxpayer,  do  not  amount  to  pay- 
ment.^ In  this  case  the  checks  never  were  paid,  the  drawer 
becoming  insolvent.  Assessors  and  collectors  are  indepen- 
dent public  agents,  and  not  in  any  legal  sense  the  servants  or 
agents  of  the  towns,  and  the  latter  are  not  responsible  for 
their  default  or  malfeasance  in  the  performance  of  their  du- 
ties,* neither  can  any  private  arrangement  between  the  citizen 
and  the  collector  as  to  the  mode  of  payment  of  taxes  have 
any  force.  Taxes  are  payable  in  money.*  A  draft  on  the 
collector  cannot  be  taken  in  discharge  of  taxes.  Such  a 
draft,  or  any  claim  against  the  collector,  is  not  a  legal  tender 
for  or  offset  against  taxes  due  the  public*  Where  a  check 
given  for  taxes  is  dishonored,  the  tax  may  be  enforced  against 
the  land ;  a  check  is  only  conditional  payment.^ 

1  Staley  v.  Columbus,  36  Mich.  39  (1877). 

2  Sawyer  v.  Springfield,  40  Vt.  305. 

»  McLanahan  v.  Syracuse,  18  Hun,  264,  265  (1879). 
*  Ibid. ;  Lorillard  v.  Munroe,  11  N.  Y.  392 ;  People  v.  Supervisors  of 
Chenango,  11  N.  T.  563.' 

'  Sawyer  v.  Springfield,  40  Vt.  305;  McLanahan  v.  Syracuse,  supra. 
«  Elliott  V.  Miller,  8  Mich.  135  (1860). 
'  Kahl  V.  Love,  37  N.  J.  L.  5. 
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§  826.  By  'Whom  Payment  may  be  made.  —  The  power  of 
sale  is  limited  to  its  object;  namely,  to  coerce  payment  of 
the  tax,  and  as  soon  as  the  taxes  are  paid,  it  is  "  immaterial  hy 
whom"  the  power  ceases  to  exist.  And  where  the  taxes  were 
advanced  by  the  collector  himself,  and  he  did  not  report  the 
land  as  delinquent,  he  could  not  afterward  sell  the  land. 
The  doctrine  of  subrogation  does  not  apply  Jo  such  cases. 
The  collector  was  not  subrogated  to  the  rights  and  remedies 
of  the  State  against  the  owner  of  the  land.^  Under  the  Act  of 
Congress  of  1862,  payment  of  the  taxes  prior  to  the  sale  is 
sufficient;  and  though  the  act  requires  the  payment  to  be 
made  by  the  owner,  it  need  not  necessarily  be  made  by  the 
owner  in  person.  It  is  enough  that  it  be  made  or  tendered 
by  him  through  some  friend  or  agent,  compensated,  or  un- 
compensated, or  through  any  other  person  willing  to  act  in 
his  behalf  and  not  disavowed  by  him."  Payment  may  be 
made  by  any  person  (A.)  who  is  interested  in  the  land,  and 
would  have  a  right  to  redeem,  or  by  an  agent  of  A.,^  or,  be- 
fore the  rights  of  third  parties  have  intervened,  by  any  one 
whatsoever  who  is  willing  to  act  in  behalf  of  A.,  and  whose 
act  is  not  disavowed  by  A.*  The  State  has  no  claim  on  the 
land  after  the  taxes  are  paid ;  and  until  third  persons  come  to 
have  a  claim  in  the  matter,  any  mere  volunteer  can,  by  paying 
the  taxes,  render  a  subsequent  sale  void.  And  even  payment 
by  one  who  thought  he  was  paying  for  himself  may  inure  to 
the  benefit  of  the  real  owner,  as  where  the  purchaser  under  a 
sale  for  the  taxes  of  1861  paid  the  taxes  for  1870,  but  upon 
ascertaining  that  the  said  sale  was  void,  the  county  refunded 
the  taxes  of  1870,  treated  the  land  as  delinquent,  and  sold  it. 
It  was  held  that  "payment  of  taxes  defeats  the  right  and 
power  to  sell  the  lands  taxed.  This  is  so  whether  payment  be 
made  by  the  owner  or  one  having  no  interest  in  the  land.    A 

1  Griffing  V.  Pintard,  25  Miss.  176  (1852). 

2  Bennett  ».  Hunter,  9  Wal.  (U.  S.)  326,  affirming  Martin  «.  Snowden, 
18  Gratt.  (Va.)  100;  Tacey  v.  Irwin,  18  Wal.  (U.  S.)  549. 

'  United  States  v.  Lee,  106  U.  S.  201,  202  (1882). 
*  Griffing  o.  Pintai-d,  25  Miss.  176  (1852).     See  §  821,  "  Sale  after 
Payment. 
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mere  stranger  has  not  the  right  to  pay  taxes ;  but  if  payment 
be  made  by  such  an  one  and  received  by  the  county  treasurer, 
the  State  or  county,  or  their  officers,  cannot  afterward  ques- 
tion the  payment.  These  officers  are  not  clothed  with  power 
to  determine* questions  of  ownership  of  and  interest  in  lands, 
and  the  rights  of  parties  thereto.  Their  powers  and  duties 
are  wholly  ministerial.  They  doubtless  may  refuse  to  receive 
taxes  from  a  mere  volunteer  who  claims  no  interest  in  the 
lands,  and  as  such  offers  to  pay  them  for  the  purpose  of  ac- 
quiring a  right  against  the  owner.  But  if  he  has,  or  claims 
to  have,  such  an  interest  in  the  lands  as  to  authorize  him 
to  pay  .the  taxes,  we  know  of  no  law  authorizing  the  county 
treasurer  to  decide  upon  his  claim.  Certain  it  is  that  the 
treasurer,  after  having  received  the  taxes  from  such  persons, 
cannot  treat  the  land  as  delinquent."  ^  Neither  was  the  re- 
funding legal ;  the  tax  was  legal,  lawfully  paid,  and  lawfully 
received. 

§  827.  Tender.  —  A  lawful  tender  of  the  tax  to  the  officer 
authorized  to  receive  it  is  tantamount  to  an  actual  payment, 
and  ipso  facto  divests  the  authority  of  the  officer  to  sell  such 
land  for  taxes  ;  ^  and  though  the  land  is  assessed  in  another 
name,  a  tender  by  the  owner  will  prevent  a  valid  sale.^  A 
collector  has  no  legal  right  to  receive  Tennessee  bank  paper 
in  payment  of  taxes  ;  and  where  land  has  been  advertised  for 
sale,  a  tender,  to  be  effectual  to  stop  the  sale,  must  be  for  the 
whole  of  the  taxes,  penalty,  and  costs.* 

§  828.  Discharge  by  Agreement.  —  Where  a  suit  brought  to 
restrain  the  collection  of  a  city  tax  on  certain  lots  for  its  al- 
leged illegality  was  compromised  between  the  plaintiff  therein 
and  the  city  attorney,  with  the  knowledge  and  concurrence  of 
the  council,  on  an  agreement  that  the  taxes  should  be  dis- 
charged and  the  city  should  be  permitted  to  use  the  lots  for  a 

1  Iowa  R.  Land  Co.  v.  Guthrie,  53  Iowa,  386,  387  (1880)  ;  Morrison  v. 
Kelly,  22  111.  610;  Masson  v.  Chicago,  48  id.  420;  Montgomery  v.  Mere- 
dith, 17  Pa.  St.  42. 

2  Schenck  v.  Peay,  1  Dill.  C.  C.  (D.  S.)  267;  Loomis  v.  Hngree,  43 
Me,  299.  «  Kinswoi-thy  v.  Austin,  23  Ark.  375. 

*  Hunt  V.  McFadgen,  20  Ark.  277. 
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certain  time  as  a  street,  it  was  held  that  these  facts  consti- 
tuted as  valid  a  defence  against  a  deed  of  said  lots,  executed 
by  the  city  for  said  taxes,  as  if  there  had  been  a  formal  vote 
of  the  council  authorizing  such  compromise;  the  agreement 
of  the  city  to  discharge  the  taxes  for  the  consideration  afore- 
said, and  its  subsequent  acceptance  of  the  consideration,  es- 
topped it  from  selling  .the  lots  for  said  taxes  and  acquiring 
title  as  purchaser ;  and  one  who  claims  under  the  city  is  bound 
by  the  estoppel.^ 

§  829.  Refusal  of  Officer  to  receive  the  Money.  —  When  the 
collector  refuses  to  permit  payment  of  taxes  on  land  by  any 
one  but  the  owner,  a  subsequent  sale  is  void.  Such  a  rule  is 
unlawful.  An  agent  of  the  owner  has  a  right  to  pay  the  taxes, 
and  when  tax  officers  publish  that  they  will  receive  only  from 
the  owner  in  person,  this  will  excuse  tender  by  the  agent, 
for  it  would  be.  useless ;  and  a  subsequent  sale  is  void  though 
there  was  neither  payment  nor  tender.^ 

§  830.  Payment  of  What  is  demanded  by  the  Officer  in  charge 
of  the  Collecting  is  sufficient. — Owners  paying  taxes  are  en- 
titled to  rely  on  the  statements  of  the  officer  as  to  the  amount 
due,  and  will  not  be  prejudiced  by  his  mistake.^  K  the  owner 
does  his  part,  and  the  non-payment  of  the  tax  is  owing  to  the 
mistake,  negligence,  or  default  of  the  tax  officers,  the  owner 
will  not  be  prejudiced ;  it  is  the  same  to  him  as  though  the 
taxes  had  been  paid.  It  is  a  question  to  go  to  the  jury,  by 
whose  neglect  the  non-payment  occurred,  and  it  is  error  to 
charge  that  it  is  immaterial  whether  the  neglect  was  that  of 
the  owner  or  of  the  officer.*  If  the  owner  pays  all  the  taxes 
stated  to  be  due  by  the  treasurer,  he  has  done  his  duty.  It  is 
not  the  owner's  duty  to  search  the  tax  books ;  he  may  apply 
to  the  tax  officers  and  rely  on  their  representations,  and  their 
omission  of  a  portion  of  the  taxes  due  will  not  affect  the  owner. 

1  Kneeland  v.  Gilman,  24  Wis.  39. 

'  United  States  i>.  Lee,  106  U.  S.  201,  202  (1882);  Hills  v.  Exchange 
Bank,  105  U.  S.  319;  Bennett ».  Hunter,  9  Wal.  (U.  S.)  326;  Taoey  ». 
Irwin,  18  id.  549;  Atwood  v.  Weems,  99  U.  S.  183. 

«  Randall  v.  Dailey,  66  Wis.  285  (1886). 

*  Baird  v.  Gaboon,  5  Watts  &  S.  (Pa.)  541  (1843). 
778 


MISTAKE  OF  OFFICER.  §  830 

A  lona  fide  attempt  to  pay  all  the  taxes  due,  frustrated 
only  by  the  fault  of  the  tax  officers,  is  equivalent  to  actual 
payment  so  far  as  avoiding  a  subsequent  sale  is  concerned.^ 
In  an  Iowa  case  it  was  held  that  a  purchaser  of  land,  who 
obtained  a  certificate  from  the  treasurer  that  there  were  no 
delinquent  taxes  on  the  land  took  free  of  any  tax  lien ;  and 
though  it  was  subsequently  discovered  that  there  were  taxes 
on  the  land  that  had  not  been  put  on  the  tax  books,  they  will 
be  no  lien  on  the  land  against  the  purchaser .^  Payment  of  the 
taxes  assessed  upon  parts  of  lots  described  as  the  whole  should 
have  been  described  in  the  assessment  roll  must  be  treated  as 
a  payment  of  the  whole  tax  upon  the  lots,  the  owner  having  in 
good  faith  so  intended  it ;  and  no  action  can  be  maintained 
under  ch.  22,  Laws  of  1859,  upon  tax  deeds  of  part  thereof 
assessed,  sold,  and  conveyed  by  an  unauthorized  description 
to  foreclose  the  interest  of  the  owner  therein.^  By  the  erec- 
tion of  Polk  township  in  1851  all  of  warrant  4023,  containing 
1026  acres,  except  16  acres,  remained  in  Polk ;  the  16  acres 
were  thrown  into  Heath  township.  Up  to  1859  it  was  as- 
sessed in  Polk,  and  taxes  paid  in  Polk ;  it  was  afterwards 
assessed  as  4023  in  the  warrantee's  name  as  726  acres; 
BOO  acres  were  assessed  in  the  same  name  and  number  in 
Heath ;  the  change  was  not  made  by  the  board  of  revision, 
and  was  without  the  knowledge  of  the  Owner,  who  paid  all 
the  taxes  demanded  for  4023  as  in  Polk.  The  300  acres  were 
sold  for  taxes  as  assessed  in  Heath.  It  was  held  that  the 
purchaser  took  no  title ;  the  return  of  the  assessors  fixing  the 
identity  of  a  tract  and  its  liability  to  taxation  is  binding  on 
the  commissioners,  and  the  assessment  in  Polk,  being  for 
4023,  and  taxes  paid  accordingly,  was  a  discharge  of  the  tract, 
though  assessed  as  726  acres.  The  number  of  the  acres  is 
simply  descriptive,  and  would  not  overturn  the  number  of 
the  tract,  the  name  of  the  warrantee,  and  the  duty  of  the 
assessor  to  assess  and  return  in  single  tracts  according  to 
their  ownership.* 

1  Breisoh  v.  Coxe,  81  Pa.  St.  346  (1876). 
"  Jiska  V.  Ringgold,  57  Iowa,  632  (1882). 

«  Merton  v.  Dolphin,  28  Wis.  456.      *  Brown  v.  Hays,  66  Pa,  St,  229. 
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§  831.  Misapplication  by  the  Officer  does  not  invalidate  the 
Payment.  —  Where  the  owuer  pays  upon  the  right  tract,  but 
the  money  thus  paid  to  discharge  the  lien  upon  his  own  land 
is  appropriated,  by  the  mistake  of  the  officer,  to  another  tract, 
such  payment  is  held  to  be  valid,  and  the  sale  of  the  land 
void.^  Where  the  owner  intends  to  pay  the  tax  on  tract  A., 
and  so  informs  the  collector,  but  the  latter  applies  the  money 
on  a  different  tract,  and  the  one  actually  paid  on  is  returned 
delinquent,  the  owner  may  show  payment  against  a  purchaser .^ 
In  the  latter  case,  however,  the  proof  was  insufficient.  Where 
a  payment  by  A.  is  misapplied  to  a  tax  due  from  B.,  the  appro- 
priation is  void,  and  the  payment  stands  good,  as  A.  intended 
it,  in  exoneration  of  her  own  land.^  The  author  is  indebted 
to  Judge  Lowrie  of  Pennsylvania  for  the  following  copy  of  a 
very  able  opinion  recently  delivered  by  him  in  the  Supreme 
Court  of  that  State,  and  which  has  not  yet  been  reported.  A 
part  of  the  opinion  sustains  the  doctrine  of  the  text  relative 
to  the  misapplication  of  the  payment  of  a  tax,  and  the  residue 
will  be  interesting  and  useful  to  the  bench  and  the  bar.  The 
case  referred  to  is  that  of  Laird  v.  Heister.*  Lowrie,  J. :  "  It 
is  important  to  notice  that  the  laws  to  enforce  the  payment  of 
taxes  on  unseated  lands  give  no  directions  at  all  relative  to 
the  mode  in  which  any  of  the  tax  books  shall  be  kept,  except 
so  far  as  they  are  involved  in  the  general  direction  that  such 
land  'shall  be  valued  and  assessed  in  the  same  manner  as  . 
other  property.'  And  though  some  directions  are  given  for 
advertising,  yet,  even  in  this,  irregularities  are  declared  not  , 
to  affect  the  sales  ;  and  then  there  is,  besides,  a  general  dec- 
laration that  no  irregularities  in  the  assessment,  process,  or 
otherwise  shall  be  allowed  to  affect  the  title  of  the  purchaser. 
Taking  this  thought  with  us  in  reading  these  laws,  we  readily 
discover  the  following,  which  are  ruling  principles  in  the  pres- 
ent cause :    1.  The  forms  in  which  assessments  of  unseated 

1  Dougherty  o.  Dickey,  4  Watts  &  S.  (Pa.)  146. 
=  Laird  v.  Heister,  24  Pa.  St.  464  (1855) ;  Hickman  v.  Kempner,  35 
Ark.  509  (1880). 

8  Dougherty  u.  Dickey,  4,Watts.  &  S.  (Pa.)  148  (1842). 
«  Since  reported  in  24  Pa.  St.  452. 
780 


MISAPPLICATION  BY  OFFICER.  '      §  831 

lands  are  made  and  entered,  and  the  mode  of  certifying  or 
transmitting  them  to  the  county  treasurer,  are  matters  of  offi- 
cial practice  entirely  at  the  discretion  of  the  commissioners  of 
the  several  counties,  subject  only  to  the  condition  of  being 
intelligible ;  and  they  must  be  expected  to  be  very  various.^ 
This  is  merely  an  expression  of  the  principle  that  allows  all 
sorts  of  public  functionaries  to  adopt  and  direct  their  own 
forms  of  fulfilling  their  duties,  in  cases  wherein  they  are  not 
fully  and  adequately  directed  by  law.  It  was  overlooked  when 
it  was  attempted  ^  to  inliicate  the  form  in  which  unseated  land 
taxes  ought  to  appear  in  the  commissioners'  office,  and  the  at- 
tempt* has  given  rise  to  some  confusion.  2.  The  authority  of 
the  treasurer  to  sell  unseated  land  for  taxes  depends  upon  the 
facts  that  the  land  was  unseated  at  the  time  of  the  assess- 
ment ;  that  a  tax  appears  to  have  been,  and  was,  in  fact,  as- 
sessed upon  it  by  the  proper  officers ;  and  that  the  tax  has 
been  due  for  one  whole  year,  and  remains  unpaid.  The  ab- 
sence of  either  of  these  facts  involves  exemption  from  the 
penalties  of  the  acts  of  1804  and  1815.  3.  This  authority  has 
been  restricted  by  construction,  in  some  instances,  for  the 
protection  of  innocent  persons  who,  relying  on  the  customary 
forms  of  taxation,  may  have  been  led  into  the  mistaken  sup- 
position that  there  was  no  tax  charged  upon  the  land,  but 
only  against  the  owner  personally .^  4.  The  tax  books  in  the 
offices  of  the  commissioners  and  treasurer  are  not  intended 
to  give  notice  of  the  liability  of  land  for  taxes,  but  are  merely 
the  mode  in  which  the  tax  accounts  are  kept ;  and  they  are 
open  to  be  corrected  or  proved  erroneous  when  any  interests 
depend  upon  the  facts  expressed  by  them.  5.  Placing  land 
taxes  on  the  collectors'  duplicates  is  not  of  itself  a  declaration 
by  the  taxing  officers  that  the  land  is  seated,  and  has  no  ten- 

'  See  Heft  v.  Gephart,  65  Pa.  St.  510,  518;  holding  that  the  maxim, 
omnia  prmsumuntur  rite  esse  acta,  applies  to  whatever  method  may  be 
adopted,  and  whatever  evidence  of  official  action  may  exist  in  the  com- 
missioners' office. 

2  Owens  V.  Vanhook,  3  Watts  (Pa.),  260. 

8  Owens  V.  Vanhook,  3  Watts  (Pa.),  260;  Larimer  v.  I^'Call,  4  Watts 
&  S.  (Pa.)  133;  Milliken  v.  Benedict,  8  Pa.  St.  169;  Commercial  Bank  v. 
Woodside,  14  id.  404. 
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dency  to  mislead  any  one  into  the  supposition  that  the  land 
is  not  to  be  charged  as  unseated  ;'  though  a  departure  from  a 
well-known  usage  in  this  regard  has  been  allowed  such  an 
effect.  If  the  law  had  made  the  tax  lists,  instead  of  the  tax 
laws,  notice  to  the  world  of  the  liability  of  land  for  taxes, 
then,  of  course,  the  tax  lists  would  need  to  possess  those  qual- 
ities of  certainty  and  completeness  that  are  appropriate  to 
their  function  of  giving  notice.  They  do  not  give  notice  of 
the  liability,  but  merely  define  its  amount.  And  if  they  were 
to  stand  for  notice,  then  they  ought 'to  affect  both  parties; 
but  no  matter  how  full,  complete,  and  regular  may  be  all  the 
entries,  they  furnish  no  foundation  for  the  faith  of  purchasers 
that  is  not  swept  away  by  proof  that  the  taxes  were  really 
paid,  or  that  the  land  was  seated ;  nor  do  they  bind  the  per- 
son if  the  land  is  in  fact  unseated.  If  we  say  that  a  tax  on 
land  is  no  lien  upon  it  unless  it  appears  in  the  list  as  un- 
seated, or  is  placed  upon  an  unseated  list,  then  the  tax  is  good 
for  nothing;  for,  being  actually  unseated,  the  owner  is  not 
personally  liable  for  it.  6.  The  purpose  of  an  inquiry  into  the 
mode  in  which  the  tax  books  are  kept  in  any  county  is  gener- 
ally to  show  how  they  ought  to  be  understood  by  the  court 
and  jury ;  and  it  is  relevant  to  notice  the  usages  of  the  oflBce 
in  keeping  them  prior  and  up  to  the  time  of  the  entry  that  is 
to  be  interrupted ;  but  when  a  new  usage  has  been  introduced, 
the  old  ones  may  cast  no  light  upon  the  entries  made  under 
it.  7.  When  the  owner  of  an  unseated  tract  of  land  goes  to 
the  treasurer  and  offers  to  pay  to  him  all  the  taxes  upon  it, 
and  does  pay  the  amount  demanded  by  him,  and  the  treasurer 
credits  the  payment  to  another  tract  and  sells  this,  it  is  a  good 
payment,  and  the  sale  is  void.  The  unseated  land  laws  are 
intended  to  enforce  the  payment  of  taxes,  and  their  purpose 
is  fulfilled  when  the  duty  is  performed.  If  a  man  has  really 
and  in  good  faith  performed  his  duty  herein  to  the  satisfaction 
of  the  proper  officers,  his  land  is  safe.  If  it  be  sold  after  that, 
it  is  through  the  error  of  some  officer  which  cannot  be  visited 
on  the  owner ;  for  the  State  does  not  mean  that  the  owners 
of  unseated 'lands  shall  warrant  the  fidelity  or  competency  of 
its  officers.  The  sale  involves  an  assertion  by  the  treasurer 
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that  the  taxes  are  unpaid,  and  the  purchaser  relies  upon  this, 
or  on  his  own  investigations,  and  his  title  depends  upon  its 
truth.  8.  When  the  commissioners  purchase  unseated  land 
for  taxes  duly  assessed  and  unpaid,  the  provisions  of  the  law, 
curing  all  irregularities  in  the  assessment  and  process,  and 
giving  five  years  for  redemption,  are  as  ample  a  protection  to 
their  title  as  that  which  is  furnished  for  other  cases  by  the 
limitation  in  the  acts  of  1804  and  1824.  9.  When  the  com- 
missioners do  thus  purchase  unseated  land,  and  within  or 
after  five  years  allow  of  its  redemption  and  convey  it  accord- 
ingly, the  transaction,  by  its  very  nature,  discharges  the  public 
duty,  fescinds  the  commissioners'  title,  and  revests  that  of  the 
next  preceding  owner.  If  a  stranger  thus  redeems,  he  dis- 
charges the  public  duty  without  acquiring  the  title  for  him- 
self.^ Without  any  further  specification  the  counsel  will 
understand  that  these  principles  affirm  all  the  important  rul- 
ings involved  in  the  charge  of  the  learned  President  of  the 
Common  Pleas  and  in  the  offers  of  evidence.  As  to  the  rest, 
it  is  sufificient  to  say  that  we  do  not  perceive  that  there  was 
any  irrelevant  or  incompetent  evidence  admitted,  or  any  ques- 
tions of  fact  submitted  to  the  jury  without  evidence,  or  any 
improper  instructions  given  to  them." 

§  832.  Mistake  of  Officer  held  not  to  avedl  the  Owner.  — 
The  fact  that  the  owner  went  to  the  collectors'  office  before 
advertisement  for  sale  and  offered  to  pay  taxes,  and  was  told 
there  were  none  against  his  property,  will  not  invalidate  the 
deed.  "  If  misinformed  by  the  collector,  the  publication  of 
the  delinquent  list  as  required  by  law  gave  him  correct  infor- 
mation, —  and  the  law  conclusively  presumes  that  he  saw  that 
list,  —  for  all  the  purposes  of  this  proceeding."  *  In  the  ab- 
sence of  fraudulent  collusion,  it  will  not  avail  as  against  a  tax 
title  after  decree  of  foreclosure  under  a  tax  deed  that  the 
owner  of  land  was  told  by  the  county  treasurer  that  no  tax 
was  assessed  on  the  land.^ 


1  Orr  V.  Cunningham,  i  Watts  &  S.  (Pa.)  294,  298. 

2  Raley  v.  Guinn,  76  Mo.  275  (1882). 
«  McGahen  v.  Carr,  6  Iowa,  331. 
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§  833.  Wlieii  Payment  fails  by  Fault  of  the  Owner,  Equity 
wiU  not  relieve  him.  —  Where  the  owner,  intending  to  redeem 
from  tax  sale  the  "  J.  M."  tract,  directs  the  treasurer  to  re- 
deem the  "  J.  R."  tract,  sold  at  the  same  sale,  the  mistake  is 
Jds  own,  and  of  a  very  intangible,  mipressed  sort,  and  is  no 
defence  against  the  purchaser.^  Where  property  was  as- 
sessed to  an  unknown  owner  and  sold  for  the  tax,  and  a 
deed  executed  to  the  purchaser,. the  fact  that  the  agent  of  the 
owner  of  the  lot  paid  the  tax  on  the  wrong  lot  by  mistake  is 
not  such  a  mistake  as  a  court  of  equity  will  relieve  against.^ 
It  has  been  held  that  where,  by  the  mistake  of  the  land- 
owner himself,  he  pays  the  tax  upon  a  tract  of  land  which 
does  not  belong  to  him  and  was  not  assessed  in  his  name, 
the  sale  imder  such  circumstances  is  legal.^ 

§  834.  Evidence  of  Payment  —  Parol  evidence  is  always 
admissible.*  The  collector's  receipt  is  the  usual  evidence, 
and  makes  a  prima  facie  case ;  ^  a  presumption  of  payment 
may  arise  from  the  lapse  of  time ;  *  absence  of  a  delinquent 
return  of  the  land,^  etc.  The  letters  "  Fd."  on  the  county 
treasurer's  book,  opposite  the  taxes,  are  not  any  evidence  that 
the  payment  was  before  the  sale.  So  proof  of  a  payment  of 
the  tax  for  the  year  1795  is  not  admissible  as  tending  to 
show  a  payment  of  the  tax  of  1817, 1818,  and  1819,  for  which 
land  has  been  sold.^  The  entry  "  paid,"  in  county  treasurer's 
books,  does  not  operate  to  discharge  tax  unless  followed  by 
actual  payment,  and  operates  by  way  of  estoppel  only  in 
favor  of  those  actually  misled.®  The  record  of  the  county 
clerk''s  office,  showing  a  sale  of  the  premises  for  taxes  for  a 
certain  year  and  redemption  therefrom,  will  be  deemed  de- 
cisive evidence  of  such  sale  and  redemption  against  the  testi- 
mony of  one  who  states  merely  from  his  recollection  that  he 

1  HiUinger  v.  Devling,  105  Pa.  St.  422,  423  (1884). 

=  Moss  V.  Mayo,  23  Cal.  421. 

»  Stephens  v.  Wells,  6  Watts  (Pa.),  825. 

M835.  «§836.  '§.837.  '§837. 

8  Ankney  v.  Albright,  20  Pa.  St.  157.  Nor  is  the  word  "  paid"  evi- 
dence that  the  payment  was  made  by  the  person  in  whose  name  the  land 
was  listed.     Irwin  v.  MiUer,  23  111.  401. 

'  Ambler  v.  Claj'ton,  23  Iowa,  173. 
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paid  the  taxes  regularly  each  year  for  a  series  of  years, 
embracing  that  for  which  the  tax  sale  is  shown  by  the  record 
to  have  been  made.^ 

§  835.  J'arol  Evidence  of  Payment.  —  The  payment  of  the 
tax,  being  matter  in  pais,  may  be  proved  by  oral  evidence ; 
it  is  not  necessary  to  introduce  the  collector's  books  or  his 
receipt,  or  produce  the  assessment  roll ;  but  the  collector  or 
other  officer  to  whom  the  payment  was  made,  the  agent  of 
the  owner,  or  any  person  present  at  the  time  of  the  payment, 
are  competent  witnesses  to  prove  the  fact.^ 

§  836.  The  Receipt.  — ^A  collector's  receipt  for  taxes  is  an 
official  •  paper  which  the  law  requires  him  to  give,  and  is 
therefore  prima  facie  evidence  of  payment  of  the  tax  in  suits 
between  third  persons.*  But  the  fact  of  payment  may  always 
be  proved  by  parol,  whether  a  receipt  was  taken  for  it  at  the 
time  or  not.*  In  Daniels  v.  Burso  ^  it  was  held  that  a  receipt 
purporting  to  be  the  act  of  the  collector  of  taxes  for  "  teety- 
seven  dollars,"  containing  also  a  column  headed  "  total  tax," 
which  footed  up  in  figures  "|27,"  was  competent  evidence, 
and  that  it  was  a  question  for  the  jury  to  determine  what 
"  teety-seven  dollars  "  meant,  which  they  could  readily  do  by 
observing  the  footing  up  of  the  column  headed  "  total  tax." 
The  receipt  described  the  premises  by  No.  "  5,"  placed  in  a 
column  headed  "  lot,"  and  "  9  "  in  the  next  column,  headed 
«  block ;  '■  then  followed  "  8  "  in  the  column  headed  "  lot," 
but  with  no  number  opposite  thereto  in  the  column  headed 
"  block."  It  was  held  that  it  was  also  a  question  for  the  jury 
as  to  which  block  lot  "  8  "  was  situated  in,  and  the  evidence 
was  sufficient  to  justify  their  finding  it  in  block  "  9."  Where 
parts  of  lots  claimed  by  the  plaintiff  under  tax  deeds  were 

1  Holbrook  ».  Dickenson,  56  HI.  497. 

2  Dennett  v.  Crocker,  8  Me.  239;  Adams  v.  Beale,  19  Iowa,  61.  The 
same  principle  was  settled  at  nidprim,  in  England,  in  an  action  upon  a 
covenant  "to  pay  all  taxes  and  assessments  upon  the  land,"  and  is  re- 
ported in  Campbell  or  Espinasse;  but  the  author  is  unable  to  make  a 
special  reference  to  the  volume  and  page  where  it  may  be  found,  although 
he  has  cited  it  on  several  occasions  at  the  bar. 

«  Johnstone  v.  Scott,  11  Mich.  232. 

«  Hammond  v.  Hannin,  21  Mich.  374,  383.  «  40  JU.  307. 
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parcel  of  a  paper-mill  property,  owned  and  occupied  by  de- 
fendants, tax  receipts  showing  full  payment  of  the  taxes  upon 
property  designated  therein  as  "  paper-mill,"  "  where  paper- 
mill  is  situated,"  etc.,  were  held  admissible  in  evidence  with 
parol  evidence  for  defendants,  although  the  premises  were 
also  inaccurately  designated  by  lots  and  blocks  in  said  re- 
ceipts. It  was  for  the  jury  to  determine  upon  the  whole 
evidence  whether  the  receipts  were  intended  to  cover  the 
property  in  dispute.^  So  a  tax  receipt,  which  erroneously 
states  the  number  of  acres  in  a  tract  of  land,  but  describes 
a  legal  subdivision,  is  sufficient,  and  the  statement  of  the 
quantity  is  immaterial.^  So  under  the  act  of  1839,  of  Illinois 
(see  post,  §  910),  the  important  question  is,  were  the  taxes 
duly  paid,  and  by  the  person  claiming  title,  or  by  some 
person  for  him,  it  being  sufficient  to  show  the  fact  by  such 
evidence  as  will  satisfy  a  jury  trying  the  cause.  A  receipt, 
unless  coupled  with  a  contract,  is  only  prima  facie  evi- 
dence, and  may  be  rebutted  or  explained  by  parol.^  A  tax 
receipt  simply  showing  that  "  dollars "  were  received,  and 
failing  to  state  that  whatever  amount  was  received,  was  in 
full  of  the  taxes  assessed,  and  where  there  is  no  character 
opposite  the  figures  to  indicate  what  they  were  designed  to 
represent,  is  fatally  defective.*  But  if  the  dollar  mark  is 
prefixed  to  the  first  of  a  column  of  figures,  and  also  to  the 
total  of  the  column,  this  shows  sufficiently  that  the  amounts 
making  up  the  total  were  dollars.^  And  a  receipt  which 
names  the  year  for  which  the  taxes  were  paid,  without  giving 
the  month  or  day  of  payment,  sufficiently  sliows  payment  of 
the  taxes  of  that  year,  under  the  limitation  law  requiring 
payment  of  taxes  for  seven  years.*  Receipts  for  taxes,  like 
other  receipts,  may  be  explained,  and  are  not  conclusive, 
under  the  limitation  law  of  1839,  upon  the  question  on  whose 

1  Orton  V.  Noonan,  25  Wis.  672. 
'  Morrison  v.  Norman,  47  HI.  477. 

■  Elston  V.  Kennicott,  46  111.  187;  s.  c  52  id,  272,  and  cases  there 
cited;  see  also  21  Mich.  374,  383;  Rand  ».  Scofield,  43  111.  167. 

•  Cook  V.  Norton,  43  111.  391;  s.  c.  48  id.  20,  and  61  id.  285. 

*  Cook  V.  Norton,  supra.  «  IbM. 
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account  and  for  whom  payment  of  taxes  has  been  made.^ 
A  receipt  "  in  full  for  taxes,  interest,  and  costs  of  the  within 
certificate,"  being  indorsed  on  a  tax  certificate,  which  was 
indorsed  in  blank,  it  was  held  that  it  might  be  shown  by 
parol  whether  the  money  was  received  for  an  assignment  of 
the  certificate  or  for  the  purpose  of  redemption.^  Receipts 
for  taxes  over  thirty  years  old  would  be  admissible  in  evi- 
dence without  proof  of  execution ;  therefore  the  testimony  of  a 
witness  who  swears  that  he  has  seen  such  receipts,  and  that 
they  have  been  burned,  but  cannot  give  the  name  of  the 
treasurer  or  the  particulars  of  the  receipts,  is  admissible.^ 
So,  where  a  tax  receipt  is  alleged  to  be  signed  by  a  person 
not  having  an  official  character,  it  is  proper  to  show  by  parol 
that  the  receipt  was  given  in  good  faith,  on  the  payment  of 
the  taxes,  and  by  a  person  connected  with  the  collection  of 
the  revenue,  and  duly  credited  on  the  collector's  books  ;  and 
if  the  receipt  misdescribe  the  premises  upon  which  the  taxes 
were  intended  to  be  paid,  such  misdescription  may  be  so  ex- 
plained by  parol  as  to  show  what  premises  were  intended  to 
be  embraced  in  the  receipt;  and  erasures  and  alterations 
appearing  on  the  face  of  the  receipt  may  be  showii  to  have 
been  made  by  the  person  giving  it,  and  under  circumstances 
which  rebut  any  allegations  of  fraud  on  the  part  of  the  holder. 
So,  too,  if  the  receipt  does  not  specify  the  year  for  which  the 
taxes  were  paid,  such  omission  may  be  supplied  by  parol 
evidence.* 

§  837.  Presumptive  Proof  of  Payment.  — Under  the  act  of 
March  20,  1812,  authorizing  the  county  commissioners  to 
estimate  taxes  which  had  been  paid  by  a  settler  of  land, 
under  contract  with  a  warrant-holder,  and,  after  deducting 
the  proportion  which  should  have  been  paid  by  the  settler,  to 
sell  t^he  part  belonging  to  the  warrantee  for  the  adjusted 
portion  paid  by  the  settler  for  the  use  and  benefit  of  the 
warrant-holder,  a  sale  in  1888  for  taxes  of  1801  to  1807 

1  Rand  V.  Scofield,  43  111.  167. 

2  Woodman  v.  Clapp,  21  Wis.  350. 

'  MoKeynolds  v.  Longenberger,  57  Pa.  St.  13. 
4  Elston  V.  Kennicott,  46  111.  187. 
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inclusive  was  held  void,  the  taxes  being  presumed  to  be  paid, 
after  so  long  an  interval,  in  default  of  positive  proof  to  the 
contrary.  The  act  under  which  the  sale  took  place  was 
designed  to  give  a  remedy  in  behalf  of  persons  who  had  paid 
taxes  which  ought  to  have  been  paid  by  others,  and  not  to 
collect  a  tax  which  had  never  been  paid  at  all ;  and  the  claim 
for  taxes  was  regarded  by  the  court  as  a  private  debt,  and 
barred  by  the  statute  of  limitations.^ 

If,  f rotti  the  payment  of  State  taxes  for  a  succession  of  years 
there  arises  a  presumption  that  the  tax  of  an  earlier  year 
had  been  paid,  that  presumption  may  be  rebutted  by  proof ; 
and  in  ascertaining  whether  the  tax  of  such  earlier  year  was 
or  was  not  paid,  the  books  kept  by  the  State  treasurer  may 
be  received  in  evidence,*  The  fact  that  the  land  was  not 
returned  delinquent  by  the  town  treasurer  is  admissible  and 
unexplained,  perhaps  conclusive,  evidence  that  the  taxes  had 
been  paid.^ 

§  838.  Payment  may  be  too  late  or  too  soon.  —  After  sale 
of  land  by  the  treasurer,  the  owner  paid  the  taxes  to  the 
deputy-collector,  both  being  ignorant  of  the  sale ;  but  the 
time  for  redemption  having  elapsed,  the  purchaser  was  not 
affected,  but  was  entitled  to  mandamus  to  compel  the  issu- 
ance to  him  of  a  treasurer's  deed.*  A  collector  has  no  power 
to  receive  payment  of  tax  and  execute  a  receipt  therefor  be- 
fore it  is  assessed  ;  and  where,  subsequent  to  such  payment, 
a  new  collector  is  appointed  who  proceeds  to  assess  and  sell, 
equity  will  not  enjoin  the  sale.^ 

1  McLaughlin  v.  Kain,  4fe  Pa.  St.  113. 

2  Hodgdon  v.  Wight,  36  Me.  326. 

*  Lewis  V.  Disher,  25  Wis.  441. 

*  Jones  V.  Welsing,  53  Iowa,  226  (1879). 

*  Cossart  v.  Spence,  23  Ark.  374. 
788 


CHAPTER  XXXIL 

OF   THE   EFFECT   OF   THE   SALE   AND   DEED,   WHERE   THE   OFFICER 
HAS   ABUSED   OR   EXCEEDED    HIS   AUTHORITY. 

§  839.  Summary  of  the  Subject.  —  An  excess  of  authority 
in  the  execution  of  a  power  avoids  the  whole  proceedings,^ 
at  least  unless  the  excess  is  sepatable.^  In  the  case  of  a  pri- 
vate power,  equity  will  sustain  the  execution  pro  tanto  if  the 
excess  is  separable ;  but  at  law  the  question  is  in  dispute.*  A 
distinction  has  been  taken  in  the  case  of  tax  proceedings ;  the 
power  of  the  officer  being  public  and  naked,  any  excess  is  said 
to  render  the  proceedings  void  whether  separable  or  not.* 
This,  however,  is  not  maintainable ;  we  have  already  seen  that 
a  deed  for  several  tracts  is  not  wholly  void  because  it  fails 
to  convey  one  of  the  tracts.^  By  statute,  the  effect  of  formal 
excess  or  separable  excess  of  aiuthority  may  be  remedied,^  as 
in  Iowa.  A  sale  may  be  good  though  the  taxes  for  one  of 
the  years  named  were  illegal.'^ 

§  840.  It  is  a  general  principle  that  if,  in  the  execution  of 
an  authority  conferred  by  law  upon  a  public  officer  or  private 
individual,  an  abuse  or  excess  of  the  authority  occurs,  the  en- 
tire proceedings  under  the  authority  are  rendered  void,  and 
the  person  committing  the  act  complained  of  as  an  abuse  or 
excess  becomes  a  trespasser  db  initio ;  and  it  is  immaterial 
whether  the  authority  is  derived  from  the  common  or  statute 
law.  In  each  instance  the  act  is  illegal,  but  the  remedy  may 
vary  according  to  the  circumstances  of  each  particular  case.^ 

1  §  840.  2  §§  840-842.  »  §  841.  *  §  843.  «  §  770. 

»  See  "  Cure."  '  §  523. 

'  The  Six  Carpenters'  Case,  8  Co.  146 ;  Bagshawe  v.  Goward,  Cro.  Jac. 
147;  Taylor  v.  Cole,  3  Durnf.  &  E.  T.  R.  292;  Winterboume  v.  Morgan, 
11  East,  395;  Anscomb  v.  Shore,  1  Campb.  285;  Messing  v.  Kemble,  2  id. 

789 


§  841  EXCESS   OR   ABUSE   OP   AUTHORITY. 

On  the  other  hand,  the  abuse  or  excess  of  an  authority  in  fact 
does  not  render  the  entire  execution  void,  but  only  the  illegal 
part  of  the  transaction.  But  even  in  this  case  the  courts 
must  be  enabled  to  separate  that  which  was  properly  done 
from  that  part  which  there  was  no  authority  for  doing.  The 
same  principle  is  applied  to  the  execution  of  all  private  au- 
thorities, and  to  powers  of  appointment  and  revocaljion  grow- 
ing out  of  the  statute  of  uses.  There  an  excessive  execution 
of  the  power  does  not  vitiate  and  taint  the  entire  act,  but 
only  so  much  as  constitutes  the  excess,  provided  the  excess 
can  be  seen  and  separated. 

§  841.  The  rule  is  thus  laid  down  by  Sugden :  "  Where 
there  is  a  complete  execution,  and  something  ex  abundante 
added,  which  is  improper,  there  the  execution  shall  be  good, 
and  only  the  excess  void ;  but  where  there  is  not  a  complete 
execution  of  a  power,  and  the  boundaries  between  the  excess 
and  execution  are  not  distinguishable,  it  will  be  bad.  If  a 
man,  having  a  power  to  lease  for  twenty-one  years,  lease  for 
forty,  that  will  be  good  in  equity  pro  tanto,  because  it  is  a 
complete  execution  of  the  power,  and  it  appears  how  much  he 
has  exceeded  it."  ^  But  it  seems  to  be  a  debatable  question 
whether  a  court  of  law  will  support  an  execution  of  the  power 
under  such  circumstances.  The  authorities  are  divided  upon 
the  point.^  While  such  is  the  general  doctrine  relative  to  the 
excessive  execution  of  private  powers,  it  is  believed  that  no 
case  can  be, found  where  the  principle  has  been  applied  to  a 
naked  statute  power.  In  the  last-mentioned  class  of  cases 
the  execution  must  be  held  good  or  bad  in  toto  ;  there  is  no 
middle  ground  to  be  taken.  The  cases  already  cited  abun- 
dantly prove  that  where  the  officer  abuses  his  authority  by 
selling  more  land  than  is  necessary  to  pay  the  tax,  his  act  is 

115;  Smith  v.  Sibson,  1  Wilson,  154;  Keed  v.  Harrison,  2  W.  Bl.  1218; 
Bacon  Abr.,  tit.  Trespass;  1  Chitty,  PI.  185  (11  Am.  ed.  1851);  Shorland 
V.  Govett,  5  Barn.  &  C.  485;  Pratt  v.  Petrie,  2  Johns.  (N.  Y.)  191;  Sack- 
rider  V.  M'Donald,  10  id.  253,  369. 

1  Sugden  on  Powers,  ch.  3,  §  9. 

*  Adams  v.  Adams,  Cowp.  651 ;  Campbell  v.  Leach,  Amb.  740;  Roe  d. 
Brune  v.  •Prideaux,  10  East,  168. 
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void.^  So,  where  the  collector  of  the  tax  had  been  enjoined 
by  a  court  of  chancery,  a  sale  of  the  land  taxed,  pending  the 
injunction,  is  irregular,^  and  may  be  set  aside  in  chancery. 

§  842.  But  the  strongest  case  in  illustration  of  the  doctrine, 
and  which  is  placed  upon  invulnerable  grounds,  is  that  of 
Jones  V.  Gibson.^  The  facts  were,  that  a  tract  of  390  acres 
was  listed  for  taxation  ;  the  land  belonged  to  tenants  in  com- 
mon, one  of  whom  before  the  sale  paid  the  tax  due  upon  his 
undivided  third.  The  law  provided  that  unless  a  less  quan- 
tity than  the  whole  tract  was  bid  for  at  the  sale,  the  officer 
should  convey  to  the  governor  for  the  use  of  the  State.  The 
law  further  provided  that  when  a  less  quantity  than  the  whole 
should  be  sold,  it  should  be  surveyed  and  set  apart  to  the  pur- 
chaser by  metes  and  bounds.  Two  years'  taxes  were  due  upon 
the  land.  The  entire  tract  was  offered  for  sale,  and  389  acres 
of  it  were  purchased  by  the  plaintiff  for  the  taxes  in  arrear. 
The  land  was  duly  surveyed,  and  a  deed  executed  and  delivered 
to  the  plaintiff,  in  pursuance  of  the  sale  and  survey.  The 
question  was  thus  presented  to  the  Court  of  Appeals,  after  a 
verdict  for  the  defendant :  "  If,  upon  these  facts,  the  plaintiff 
is  entitled  to  recover  the  whole  of  the  389  acres,  or  any  undi- 
vided part  thereof,  then  the  verdict  is  to  be  set  aside ;  other- 
wise to  stand."  Seawell,  J. :  "  There  is  no  analogy  in  principle 
between  this  case  and  those  of  selling  for  taxes,  without  due 
advertisement ;  in  which  cases  such  sales  have  been  held  good. 
There,  the  oflScer  did  no  more  than  he  was  authorized  to  do ; 
here  he  has.  He  has  in  this  case  sold  an  entire  tract  for  taxes 
on  the  whole,  when  no  tax  was  due  for  one-third  part.  He  has 
not  been  satisfied  with  this,  but  has  sold  for  the  raising  of 
two  years'  taxes  upon  the  whole,  when,  by  law,  he  had  no  right 
to  sell  at  all,  and  which  appears  on  the  face  of  the  deed.  The 
purchaser,  therefore,  cannot  show  his  title  without  exhibiting 

»  Mason  v.  Fearson,  9  How.  (U.  S.)  248;  O'Brien  v.  Coulter,  2  Blackf. 
(Ind.)  421. 

^  Williams  v.  Cammack,  27  Miss.  209.  In  this  case  the  injunction 
had  been  served  on  the  sheriff,  who  read  the  injunction  before  he  sold, 
but  stated  that  he  should  sell  anyhow. 

8  Tay.  T.  R.  (N.  C.)  41;  Batt.  Ed.  480. 
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on  the  face  of  it  an  abuse  of  the  authority  under  which  the 
sheriff  acted.  But  it  is  insisted  that  so  far  as  the  sheriff 
could  have  sold,  his  sale  ought  to  be  effectuated ;  and  cases 
Of  powers  derived  from  contract  have  been  relied  on.  Now, 
it  may  be  a  general  rule  that  in  such  cases  the  courts  will 
sustain  them,  where  they  have  been  executed  in  such  way  that 
the  act  which  the  agent  had  authority  to  do  was  properly 
done,  and  was  capable  of  being  separated  from  that  which 
there  was  no  authority  for  doing.  But  how,  in  the  present 
case,  can  such  separation  be  made  ?  The  selling  of  the  land 
was  not  in  a  proper  manner ;  for  the  sum  raised  was  three  or 
four  times  as  much  as  the  officer  had  authority  to  demand. 
No  one,  therefore,  can  tell  how  much  would  have  been  re- 
quired to  raise  the  tax  legally  demandable.  If  this  were  a 
case  of  private  agency,  we  therefore  see  no  principle  upon 
which  a  court  could  presume  to  collect  an  intention  to  exe- 
cute a  power ;  for  the  act  done,  and  the  effect  which  results 
from  an  operation  of  the  act,  if  it  is  to  have  any,  are  as  essen- 
tially different  from  a  proper  exercise  of  the  power  as  any 
two  acts  could  be.  In  those  cases  of  private  powers  where 
the  act  has  been  done  which  the  power  authorized,  though  the 
agent  may  have  done  more,  —  and  the  authorized  act  has  been 
done  in  such  way  that  it  may  operate  consistently  with  the 
authority,  —  if  innocent  persons  are  likely  to  suffer,  the  law 
has  said  '  that  it  will  intend,  from  the  act  and  its  effects,  that 
the  agent  designed  to  execute  his  authority,  but  has  only  done 
so  in  a  bungling  manner.'  But  we  think  in  the  case  of  public 
officers,  whose  authority  is  not  derived  from  any  individual, 
that  the  law  is  clear  that  whenever  they  transcend  their  au- 
thority the  whole  act  is  void ;  that  the  law  will  not  for  them, 
nor  for  any  one  else,  presume  they  intended  to  act  properly .^ 
The  sheriff,  therefore,'  being  a  public  officer,  and  having  ex- 
ceeded the  limits  of  his  authority,  the  whole  of  his  act  is  void, 
and  consequently  the  plaintiff  cannot  recover.  The  act  of 
assembly  under  which  the  sheriff  sold,  directs  him  to  sell  to 
the  person  who  will  pay  the  taxes  and  charge  of  advertise- 
ment, for  the  smallest  number  of  acres ;  and  if  no  one  will 

1  Six  Caroenters'  Case,  8  Co.  146. 
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pay  them  for  less  than  the  whole  tract,  to  execute  a  deed  to 
the  governor  for  the  use  of  the  State.  And  when  they  are 
sold  to  an  individual,  the  same  act  requires  that  the  quantity 
purchased  shall  be  separated  from  that  not  sold,  by  an  actual 
survey  made  by  the  county  surveyor,  and  the  sheriff  is  to  exe- 
cute a  deed  accordingly.  Prom  the  state  of  the  facts  it  ap- 
pears impossible  that  the  present  deed  can  prevail  to  its  full 
extent;  and  by  what  rule  or  principle  can  its  operation  be 
directed  ?  It  cannot  in  justice  be  said  that  it  shall  be  con- 
fined to  the  two  thirds,  excepting  one  acre,  because  it  is  im- 
possible to  say  how  much  land  it  would  have  required  to  raise 
the  ta*  legally  demandable ;  and  on  this  score  it  is  repeated 
that  the  purchaser  by  his  own  deed  bears  testimony  against 
the  justice  as  well  as  legality  of  his  claim.  But  if  the  deed 
is  to  be  confined  to  the  two  thirds,  where  is  the  excepted  acre 
to  be  found  ?  Not  in  the  deed ;  but  it  must  require  something 
further  to  be  done,  either  by  the  consent  of  the  parties  or  the 
compulsory  process  of  law ;  such  a  resort  is  clearly  at  vari- 
ance with  what  the  legislature  contemplated  to  follow  from 
the  act  it  authorized  the  sheriff  to  do." 

§  843.  Still  another  distinction  is  taken  by  Cruise:  "There 
is  a  material  difference,  in  common-law  powers,  between  a 
naked  power,  or  bare  authority,  and  a  power  coupled  with 
an  interest.  In  the  case  of  a  naked  power,  if  it  is  exceeded 
in  the  act  done,  it  is  entirely  void.  But  in  that  of  a  power 
coupled  with  an  interest,  it  is  good  for  so  much  as  is  within 
the  power,  and  void  for  the  rest  only."  ^  The  power  to  sell 
land  for  the  non-payment  of  a  tax  is,  as  we  have  seen,  a  naked 
power,  and  Sir  Edward  Sugden  calls  it  a  "  common-law  au- 
thority." 2  It  may  be  laid  down,  then,  as  a  general  rule,  that 
if  a  naked  power  be  not  pursued,  the  execution  of  it  is  void 
both  at  law  and  in  equity.^ 

1  4  Cruise,  Dig.  Tit.  32,  ch.  13,  §  2,  citing  Jenk.  205. 
^  Sugden  on  Powers,  ch.  1,  §  1. 

'  Waldron  v.  M'Comb,  1  Hill  (N.  Y.),  Ill ;  Clarke's  Lessee  v.  Courtney, 
5  Pet.  (U.  S.)  319 ;  Taylor  v.  Galloway,  1  Ohio,  232. 
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CHAPTER  XXXIII, 

THE  EFFECT  OF  A  TAX  DEED  AS  EVIDENCE. 

§  844.  Summary  of  the  Subject. — At  common  law  a  tax 
deed  is  no  evidence  at  all  of  the  truth  of  the  facts  it  recites. 
It  is  evidence  that  a  deed  was  made  at  a  certain  time  to  a 
certain  person,  but  all  prior  proceedings  must  be  proved  by 
evidence  aliunde  in  order  to  establish  a  title.^  Frequently, 
however,  the  law  makes  the  deed  prima  facie  evidence  of 
some  or  all  facts  necessary  to  the  title,^  and  sometimes  it  is 
declared  to  be  conclusive  evidence^  which  is  competent  as  to 
formal  matters,  or  as  to  anything  that  the  legislature  could 
dispense  with  in  future  tax  proceedings ;  but  the  legislature 
cannot  make  the  deed  conclusive  evidence  of  jurisdictional 
facts,  —  facts  necessary  as  a  basis  for  the  right  of  the  gov- 
ernment to  sell  the  land,*  such  as  the  fact  of  an  actual 
levy,  assessment,  sale,  or  notice  of  sale,  or  the  fact  that  the 
land  was  not  exempt,  nor  redeemed,  nor  discharged  by  pay- 
ment of  the  taxes  before  sale.^  Neither  can  the  legislature 
alter  the  law  after  the  sale  so  as  to  give  a  deed  any  different 
effect  as  evidence  from  that  pertaining  to  it  under  the  law  in 

1  §  845.  2  §  846. 

8  In  Alabama  (§  848),  Arkansas  (§§  849,  1148),  California  (§§  850, 
1149),  Florida  (§  844),  Georgia  (§  844),  Illinois  (§§  851,  1150-1152),  In- 
diana C§  1153),  Iowa  (§§  852,  1154),  Kansas  (§  853),  Louisiana  (§  854), 
Maryland  (§  1155),  Michigan  (§  1156),  Minnesota  (§  844,  1157),  Missis- 
sippi (§§  844,  855,  1158),  Missoun  (§§  856,  1159),  Nevada  (§§  857, 1160), 
New  York  (§§  858, 1161-1163),  Ohio  (§§  1164,  1165),  Pennsylvania  (§  844), 
South  Carolina  (§  844),  Tennessee  (§§  844,  1166-1168),  Texas  (§§  859, 
1169),  Vermont  (§  1170),  Virginia  (§  1171),  West  Virginia  (§  844),  Wis- 
consin (§§  860,  1172),  the  legislature  has  made  the  deed  prima  facie  evi- 
dence, and  in  those  States  whose  names  are  in  italics  it  has  declared  the 
deed  conclusive  evidence,  wholly  or  partially. 

*  See  Chap.  II.  «  §  847. 
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force  at  the  time  of  sale.  When  a  deed  is  properly  made 
conclusive  evidence  of  regularity  in  certain  matters  by  the  law 
under  which  the  sale  takes  place,  the  legislature  cannot  make 
it  only  prima  facie  evidence  of  those  matters  without  im- 
pairing the  obligation  of  the  contract  of  the  sale.^  On  the 
contrary,  however,  it  has  been  held  in  New  York  that  the 
legislature  may  take  away  from  deeds  already  executed  their 
statutory  character  as  prima  facie  proof,  the  grantee  having 
no  vested  right  in  rules  of  evidence.^  But  whatever  be  the 
law  as  to  the  force  of  the  recitals  as  prima  fade  or  conclusive 
evidence,  a  tax  deed  is  not  evidence  of  anything  it  does  not 
recite*^  A  deed  for  land  in  Illinois  executed  in  Virginia,  and 
acknowledged  according  to  its  then  existing  laws,  can  be 
recorded  in  Illinois  and  read  in  evidence  without  further 
proof  of  execution.*  If  a  tax  deed  in  evidence  be  informal,  a 
second  deed  made  at  the  same  time  with  the  first  to  correct 
the  mistake  may  be  put  in  evidence ;  and,  conceding  one  to 
have  been  informal  or  insufficient,  it  was  held  not  to  be  error 
to  allow  it  to  be  read,  as  it  caused  the  opposite  party  no 
injury  .5 

In  Florida,  a  deed  under  the  act  of  1872  is  prima  facie 
evidence  of  proper  assessment.® 

The  recitals  in  a  deed  are  prima  facie  evidence  of  the 
advertisement,  place,  and  manner  of  sale,  etc.,  but  not  of  the 
officei''s  authority  to  sell.^ 

How.  St.  §  1165,  Michigan,  makes  a  tax  deed  prima  facie 
evidence  only  when  its  invalidity  does  not  appear  on  its  face.^ 

1  Marx  V.  Hawthorn,  30  Fed.  Rep.  579  (1887). 

2  Hickox  V.  Tallman,  38  Barb.  (N.  Y.)  608. 

'  Steeple  v.  Downing,  60  Ind.  501  (1878).  Below  in  this  section  will 
be  found  mention  of  cases  from  Fla.,  Ga.,  Minn.,  Pa.,  S.  C,  Tenn.,  and 
W.  Va.  on  this  subject;  and  in  subsequent  sections,  cases  decided  in  Ala., 
Ark.,  Cal.,  111.,  Iowa,  Kan.,  La.,  Miss.,  Mo.,  Nev.,  N.  Y.,  Tex.,  and  Wis., 
arranged  in  paragraphs  in  the  alphabetical  order  named. 

*  Little  V.  Hemdon,  10  Wal.  (U.  S.)  26  (1869). 

8  Finley  v.  Brown,  22  Iowa,  538. 

«  Mundee  v.  Freeman,  3  So.  Kep.  153  (Fla.  1887). 

'  Shackleford  v.  Hooper,  65  Ga.  366  (1880). 

8  Ball  V.  Busch,  31  N.  W.  565  (Mich.  1887). 

795 


§  845        EFFECT  OP  TAX  DEED  AS  EVIDENCE. 

In  Minnesota,  a  tax  deed  is  not  even  prima  facie  evidence 
of  title  till  it  is  shown  by  evidence  outside  the  deed  that  the 
county  auditor  had  authority  to  make  the  deed.  It  must  be 
shown  that  the  sale  was  directed  by  the  State  auditor.^ 

The  recitals  in  a  tax  deed  prima  facie  raise  a  presumption 
that  the  commissioners  did  their  duty  and  made  the  sale 
according  to  law.^ 

Where  the  State  declares  that  an  auditor's  deed  for  delin- 
quent land  shall  be  prima  facie  evidence  of  good  title,  but 
makes  no  such  provision  in  the  section  relating  to  forfeited 
lands,  the  State  will  have  to  prove  its  title.^ 

Prima  fade  evidence  of  the  truth  of  recitals  showing  the 
sale  was  had  on  the  day  required  by  law.* 

While  a  law  making  a  tax  deed^nma/acie  evidence  of  any 
or  all  material  facts  cited  in  it  is  constitutional,  its  operation 
will  be  confined  strictly  within  the  statute.^ 

§  845.  At  Common  Law.  —  The  tax  deed  is  the  instrument 
whereby  the  officer  of  the  law  undertakes  to  convey  the  title 
of  the  rightful  proprietor  to  the  purchaser  at  the  tax  sale. 
This  deed,  according  to  the  principles  of  the  common  law,  is 
simply  a  link  in  the  chain  of  the  grantee's  title.^  It  does  not 
ipso  facto  transfer  the  title  of  the  owner,  as  in  grants  from 
the  government,  or  in  deeds  between  man  and  man.  The 
operative  character  of  it  depends  upon  the  regularity  of  the 
anterior  proceedings.  The  deed  is  not  the  title  itself,  nor 
even  evidence  of  it.  Its  recitals  bind  no  one.  It  creates  no 
estoppel  upon  the  former  owner.  No  presumption  arises,  upon 
the  mere  production  of  the  deed,  that  the  facts  upon  which  it 
is  based  had  any  existence.  When  it  is  shown,  however,  that 
the  ministerial  officers  of  the  law  have  performed  every  duty 

1  Shearer  v.  Corbin,  1  McCrary,  307,  308  (188p). 

a  Lee  V.  Jeddo  Coal  Co.,  84  Pa.  St.  74  (1877).  " 

«  State  V.  Thompson,  18  S.  C.  538  (1882). 

*  Thompson  v.  Lawrence,  58  Tenn.  415  (1873). 

6  Dequasie  v.  Hams,  16  W.  Va.  345  (1880). 

«  Under  the  act  of  March  13,  1815,  a  deed  from  the  treasurer  for 
lands  sold  for  taxes  to  the  commissioners  is  essential,  and  the  curative 
clause  of  the  act  of  1815  has  no  application  to  a  sale  where  no  deed  is 
made.     Hoffman  ».  Bell,  61  Pa.  St.  444. 
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which  the  law  imposed  upon  them,  —  every  condition  essen- 
tial in  its  character,  —  then  the  deed  becomes  conclusive  evi- 
dence of  title  in  the  grantee,  according  to  its  extent  and 
purport.  An  auditor's  deed  of  land  that  was  previously  sold 
to  the  State  is  not  prima  facie  evidence  of  title  in  the  pur- 
chaser ;  it  vests  the  State's  title  in  the  purchaser,  and  the  list 
of  lands  sold  to  the  State  is  prima  facie  evidence  that  the  sale 
to  the  State  was  valid.^ 

§  846.  Under  Statutes  declaring  the  Deed  to  be  Prima  Facie 
Evidence.  —  In  some  instances  the  deed  is  declared  by  statute 
to  be  prima  facie  evidence,  either  of  all  the  facts  recited  in  it, 
or  of  a  strict  compliance,  by  the  officers,  with  every  requi- 
sition of  the  law.  In  all  such  cases  the  deed  is  evidence  of 
title  to  the  extent  of  the  interest  attempted  to  be  conveyed. 
But  the  instant  it  is  shown  by  the  party  claiming  adversely 
to  the  deed  that  any  substantial  prerequisite  of  the  law  has 
not  been  complied  with,  the  prima  fade  character  of  the  deed 
is  destroyed,  all  of  its  presumptions  are  overthrown,  and  the 
deed  becomes  mere  "  waste-paper."  ^  And  inasmuch  as  the 
evidence  necessary  to  destroy  the  presumptions  raised  by  such 
a  deed  is  of  a  negative  character,  the  law  does  not  require  of 
the  adverse  party  plenary  proof ;  it  is  enough  that  he  intro- 
duces such  evidence  as,  in  the  absence  of  all  counter  testi- 
mony, will  afford  reasonable  ground  for  presuming  that  the 
negative  allegation  is  true ;  ®  and  when  this  is  done,  the  onus 
probandi  is  shifted  to  the  party  claiming  under  the  tax  deed. 
The  prima  facie  character  of  the  deed  as  established  by  the 
statute  being  thus  overthrown,  the  principle  of  the  common 
law  again  attaches  to  the  transaction,  and  the  grantee  in  the 
tax  deed,  or  those  claiming  under  him,  must  prove,  by  satis- 

i  Cljrmer  v.  Cameron,  55  Miss.  593;  Weathersby  v.  Thomas,  57  id. 
296;  French  v.  Ladd,  Id.  678;  Ferrell  v.  Dickerson,  63  id.  210. 

2  Sibley  v.  Smith,  2  Mich.  486;  Graves  v.  Bruen,  11  El.  431;  Turney 
t).  Yeoman,  16  Ohio,  24;  Fitoh  v.  Casey,  2  Greene  (Iowa),  300;  Ray  w. 
Murdock,  36  Miss.  692;  Delaplaine  v.  Cook,  7  Wis.  44;  Raybum  v.  Kuhl, 
10  Iowa,  92;  Scott  v.  Steams,  2  Mich.  N.  P.  Ill ;  Bidleman  v.  Brooks,  28 
Cal.  72;  Johnson  v.  Elwood,  53  N.  Y.  431,  435;  Biscoe  v.  Coulter,  18 
Ark.  423;  Orton  v.  Noonan,  25  Wis.  672. 

8  See  Cuttle  v.  Brockway,  24  Pa.  St.  145. 
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factory  evidence,  the  regularity  of  the  proceedings.^  This 
principle  conforms  to  the  general  law  regulating  the  proof  of 
negative  averments.^  A  tax  deed  made  under  the  revenue 
act  of  1877  is  prima  facie  evidence  of  title,  and  that,  too, 
though  the  law  does  not  say  so  in  express  terms.  The  law 
declared  "  that  such  conveyance  shall  vest  a  perfect  title, 
which  shall  not  be  invalidated  or  defended  against  except  by 
proof  of  certain  things  specified."  The  court  said  the  "  con- 
stitution adds  to  the  things  specified,  .  .  .  proof  of  which 
will  overthrow  such  conveyance,  whatever  may  be  a  con- 
stitutional prerequisite  to  a  valid  sale  of  taxes ;  and  it  results 
from  the  act  and  the  constitution  that  such  conveyance  may 
be  successfully  assailed  by  proof  of  what  is  made  by  the  con- 
stitution or  law  a  ground  for  such  assailment ;  but  until  proof 
of  some  such  thing  the  conveyance  of  the  tax  collector  is  to 
be  held  to  vest  a  perfect  title  in  the  purchaser."  ^ 

§  847.  The  Deed  as  Conclusive  Evidence.  —  The  legislature 
cannot,  constitutionally,  declare  a  tax  deed  conclusive  evi- 
dence of  a  material  fact,  upon  the  existence  of  which  the 
power  to  sell  and  convey  depends,  though  they  may  do  so  in 
relation  to  formal  requisitions.  The  legislature  cannot  make 
a  deed  conclusive  of  essentials,  for  example,  of  valid  assess- 
ment.* A  legislative  attempt  to  make  the  deed  conclusive 
evidence  of  the  fact  of  assessment  or  of  the  manner  of  assess- 
ment in  such  sense  as  to  cure  an  indefinite  description  on  the 
assessor's  books  is  unconstitutional.^  Although  in  Mississippi 
the  acts  of  1878,  pp.  47,  48,  §  42,  provide  that  no  tax  title 
shall  be  invalidated  except  by  proof  of  payment  or  tender  of 
the  legal  taxes,  yet  the  courts  hold  that  the  deed  may  be 
defeated  by  other  proof,  as  that  the  assessment  roll  was  never 
acted  on  by  the  board  of  supervisors.^    The  legislature  cannot 

'  Graves  v.  Bruen,  11  111.  431;  Sibley  v.  Smith,  2  Mich.  486;  Hart  v. 
Henderson,  17  id.  218. 

2  1  Greenl.  Ev.  §  78;  Calder  ».  Rutherford,  3  Brod.  &  B.  802. 

»  Green  v.  Williams,  58  Miss.  752. 

4  In  re  Lake,  3  So.  Rep.  479  (La.);  Strode  v.  Washer,  16  Pac.  Kep, 
926  (Ore.). 

"  Immegart  v.  Gorgas,  41  Iowa,  439  (1875). 

«  Davis  V.  Vanarsdale,  59  Miss.  367  (1882). 
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make  a  tax  deed  conclusive  that  proper  notice  of  sale  was 
given,  and  the  name  of  the  owner  when  known  and  entered 
on  the  assessment  roll  is  a  material  part  of  such  notice ;  and 
where  the  property  was  advertised  and  sold  as  that  of  I.  J.  H., 
though  properly  assessed  and  deeded  as  that  of  I.  F.  H.,  and 
the  deed  was  by  statute  made  conclusive  evidence  of  the 
regularity  of  the  prior  proceedings,  it  was  held  that  evidence 
could  be  received  of  the  wrongful  notice  of  sale  to  avoid  the 
deed.^ 

§  848.  In  Alabama,  those  clauses  of  a  statute  which  de- 
clared the  deed  conclusive  evidence  were  held  unconstitutional. 
A  tax  deed  in  that  State  is  prima  facie  evidence  of  three 
things  :  (1)  That  the  land  was  subject  to  taxation;  (2)  That  the 
taxes  had  not  been  paid ;  (3)  That  the  land  had  not  been 
redeemed  at  the  time  of  the  deed.  As  to  other  material 
requisites,  the  recitals  in  the  deed  are  no  evidence ;  the 
burden  is  on  the  purchaser.^  By  a  later  decision  it  seems 
that  the  deed  is  prima  fade  evidence  of  the  facts  it  recites.^ 

§  849.  By  the  law  of  Arkansas  a  tax  deed  is  prima  facie 
evidence  of  good  title  unless  there  is  something  on  its  face 
to  show  its  invalidity.*  In  case  of  a  petition  to  confirm  the 
tax  title  the  deed  is  prima  facie  evidence  of  three  things  — 
the  authority  under  which  the  sale  was  made,  the  description 
of  the  land,  and  the  price  at  which  it  was  purchased ;  but  the 
deed  is  worthless  if  it  is  shown  that  the  land  was  not  legally 
assessed.^ 

§  850.  In  California,  a  tax  deed  containing  proper  recitals 
is  prima  facie  evidence  of  proper  assessment,  equalization, 
levy,  sale  at  the  proper  time,  place,  and  in  the  proper  manner 
and  by  the  proper  oflBcer,  that  the  taxes  were  not  paid,  that 
the  land  was  not  redeemed,  and  that  the  person  executing 

»  Marx  V.  Hawthorn,  30  Fed.  Rep.  579  (1887). 

2  Stoudenmire  v.  Brown,  48  Ala.  699;  57  id.  482  (1876);  Davis  v. 
Minge,  56  id.  123,  124  (1876). 

«  Riddle  v.  Messer,  4  So,  Rep.  185  (Ala.). 

*  Roberts  v.  Pillow,  1  Hemp.  (Ark.)  624  (1851);  Bisooe  ».  Coulter,  18 
Ark.  423  (18.57). 

6  Overman  v.  Parker,  1  Hemp.  (Ark.)  696  (1854). 
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the  deed  was  the  proper  officer ;  and  it  is  conclusive  evidence 
of  the  regularity  of  all  the  other  proceedings.^  It  is  only 
prima  facie  evidence  that  there  has  been  no  redemption.^ 

§  851.  Illinois.  —  The  Revised  Statutes  of  Illinois,  1874, 
§  224,  makes  a  tax  deed  prima  facie  evidence,  in  all  con- 
troversies in  relation  to  the  rights  of  the  purchaser,  that  the 
law  as  to  notice  of  sale,  and  manner,  time,  and  place  of  sale, 
was  followed ;  that  the  grantee  in  the  deed  was  the  purchaser 
or  his  assignee  ;  that  the  land  was  sold  for  taxes  or  assess- 
ments as  stated  in  the  deed ;  that  the  land  was  subject  to 
taxation  and  had  been  properly  listed  and  assessed  ;  that  the 
taxes  had  not  been  paid  before  sale  ;  and  that  the  land  had 
not  been  redeemed  at  the  date  of  the  deed.^  Production  of 
the  deed  makes  out  a  prima  facie  title.  If  there  was  no 
valid  precept,  that  is  matter  of  defence.*  If  a  deed  fails  to 
show  the  exhaustion  of  the  personalty  before  sale  of  the 
land,  it  is  inadmissible  as  evidence  of  title  unless  accom- 
panied by  evidence  of  that  fact.^  One  who  would  avail  him- 
self of  the  law  of  Illinois,  of  Feb.  21„1861,  as  to  the  force 
of  tax  deeds  as  evidence,  must  show  not  only  a  tax  deed  in 
proper  form,  but  also  a  judgment  under  which  the  sale  was 
made.' 

§  852.  In  Iowa,  it  has  been  held  that  a  deed  regular  on  its 
face  is  conclusive  evidence  of  a  lawful  sale.^  A  treasurer's " 
deed,  if  substantially  regular  in  form,  is  prima  facie  evidence 
that  a  sale  was  made ;  and  if  there  was  a  bona  fide  sale,  the 
deed  is  conclusive  evidence  that  it  was  had  at  the  proper 
time  and  in  the  proper  manner.^    So  in  Shawler  v.  Johnson 

1  Huntington  v.  C.  P.  R.  Co.,  2  Sawy.  513,  514  (1874). 

2  Cooper  V.  Shepardson,  51  Cal.  298  (1876). 

»  Taylor  v.  Wright,  13  N.  E.  529  (HI.  1887);  121  Bl.  455;  see  Rev. 
St.  III.  1887,  p.  1282,  §  224,  substantially  the  same. 

*  Ransom  v.  Henderson,  114  HI.  528. 

6  Ward  K.  Montgomery,  57  Ind.  276  (1877);  Woolen  v.  Rockafeller,  81 
Ind.  213  (1881). 

8  Little  V.  Hemdon,  10  Wal.  (U.  S.)  26  (1869). 

'  Gould  «.  Thompson,  45  Iowa,  451  (1877),  following  MoCready  v. 
Sexton,  29  id.  356. 

8  Callanan  v.  Hurley,  93  U.  S.  387  (1876). 
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it  was  claimed  that  the  sale  was  void  because  not  on  the 
first  Monday  of  .October  or  on  the  first  Monday  of  some 
succeeding  month,  as  required  by  law.  But  the  court  held 
that  the  time  of  sale  was  not  a  jurisdictional  fact,  and  that 
the  deed  was  conclusive  evidence  of  compliance  with  tlie  law 
in  that  respect.^  In  Phelps  v.  Meade  ^  the  court  said  that 
under  the  Iowa  laws  the  deed  was  conclusive  as  to  all  mat- 
ters of  time  and  manner,  "  No  matter  how  informal  or  irregu- 
lar the  sale  may  have  been,  if  there  was  a  bona  fide  sale,  in 
substance  or  in  fact,  the  tax  deed  is  conclusive  evidence  that 
it  was  done  at  the  proper  time  and  manner,  these  being 
merely,  directory,  and  not  fundamental."  But  in  Thompson  v. 
Ware  ^  the  court  hold  that  the  deed  as  evidence  of  a  sale  at 
a  proper  time  may  be  overcome  by  showing  that  the  sale 
occurred  at  a  time  to  which  there  had  been  no  adjournment. 
But  the  deed  is  prima  facie  evidence  that  the  sale  was  held 
under  a  proper  adjournment.*  A  tax  deed  is  conclusive  evi- 
dence of  the  advertisement,  and  prima  facie  evidence  of  the 
assessment.^  It  is  also  prima  facie  evidence  of  a  legal  ad- 
journment.^ A  tax  deed  is  not  conclusive  evidence  that 
notice  of  the  expiration  of  the  time  for  redemption  was  given 
as  prima  facie  shown  by  the  affidavit  of  service  required 
by  law.'^ 

§  853.  In  Kansas,  the  deed  is  prima  facie  evidence  of  the 
regularity  of  all  prior  proceedings ;  but  if  the  affidavit  of  pub- 
lication of  notice  of  sale  shows  an  insufficient  publication,  it 
will  be  presumed,  in  the  absence  of  other  evidence,  that  the 
notice  was  given  only  as  shown  by  the  affidavit,  and  the  force 
of  the  deed  will  be  overcome.^    A  tax  deed  in  due  form  is 

1  Shawler  v.  Johnson,  52  Iowa,  477  (1879);  Clark  v.  Thompson,  37 
id.  536,  541.  "  41  Iowa,  473  (1875). 

»  43  Iowa,  455  (1876)  ;  see  Butler  v.  Delano,  42  id.  350  (1876). 

*  Lorain  v.  Smith,  37  Iowa,  67  (1873). 

6  Kev.  Stats.  §  784 ;  Madson  v.  Sexton,  37  Iowa,  562  (1873) ;  Allen  v. 
Armstrong,  16  id.  508;  BuUis  v.  Marsh,  56  id.  749  (1881). 

°  Bullis  V.  Marsh,  supra. 

'  Wilson  V.  Crafts,  56  Iowa,  450  (1881) ;  Reed  v.  Thompson,  Id.  455 
(1881). 

8  City  Ry.  Co.  v.  Chesney,  30  Kan.  199  (1883). 
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prima  facie  evidence  of  the  validity  of  all  assignments  of  the 
sale  certificate  recited  by  it.^  Parol  evidence  is  admissible  to 
show  that  an  assignment  of  a  tax-sale  certificate  was  in  fact 
made  and  delivered  on  a  different  day  from  that  recited  in 
the  tax  deed.2 

§  854.  In  Louisiana,  the  deed  is  evidence  of  good  title  in  the 
grantee  till  contradicted.^  The  deed  is  received  as  prima 
facie  title.  Until  the  tax  sale  is  set  aside  by  a  revocatory  or 
other  proper  proceeding  contradictorily  with  the  parties  in 
interest,  the  title  from  the  tax  collector  is  presumed  to  be 
valid.* 

§  855.  In  Mississippi,  a  tax  deed  is  prima  fade  evidence 
that  all  essentials  to  the  collector's  power  to  sell  existed.  By 
§  8  of  Art.  12  of  the  State  constitution  a  tax  deed  is  to  be 
regarded  with  the  same  favor  and  indulgence  as  a  title  by  a 
sheriff's  deed  on  sale  under  execution.^  Under  the  law  of 
Feb.  10, 1860,  the  burden  of  proving  the  exceptional  matters 
which  are  allowed  by  the  statute  to  invalidate  a  tax  deed  is 
on  the  party  attacking  the  deed.^  The  law  provides  "  that 
no  tax  sale  of  lands  shall  be  impeached  or  questioned  in  any 
manner  or  for  any  cause,  saving  fraud  or  mistake  in  the  as- 
sessment of  the  same,  or  upon  the  proof  that  the  tax  for 
which  the  same  were  sold  had  been  paid  prior  to  such  sale." 
This  makes  the  deed  prima  facie  evidence  of  good  title.^ 

§  856.  In  Missouri,  the  law  of  1872  made  tax  deeds  conclu- 
sive evidence  that  everything  had  been  done,  the  omission 
of  which  would  have  been  nothing  more  than  an  irregularity 
in  procedure,  and  prima  facie  evidence  of  everything  else.* 
But  the  trouble  is  to  decide  what  things  are  mere  irregulari- 
ties in  procedure,  and  what  are  essentials.  Where  the  land 
was  sold  to  the  State  and  by  it  conveyed  to  the  plaintiff,  the 

1  Gardenhire  ii.  Mitchell,  21  Kan.  83  (1878). 

2  Shelton  v.  Dunn,  6  Kan.  128. 

«  State  V.  Herron,  29  La.  Ann.  849  (1877). 
<  O'Hern  ».  Hibernia  Ins.  Co.,  30  La.  Ann.,  Pt.  2,  959  (1878). 
*  Virden  ».  Bowers,  55  Miss.  1  (1877). 
6  Griffin  V.  Dogan,  48  Miss.  11  (1873). 
'  Hardie  v.  Chrisman,  60  Miss.  671  (1882). 
«  Kaley  «.  Guinn,  76  Mo.  268  (1882);  Ewart  v.  Davis,  Id.  129. 
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latter,  in  order  to  make  out  his  title,  must  not  only  produce  his 
deed,  but  show  by  the  list  of  lands  sold  to  the  State  or  by  the 
tax  collector's  deed  how  the  State  acquired  her  title.^ 

§857.  Nevada.  —  The  provision  of  the  Nevada  statutes 
which  makes  the  tax  deed  "  conclusive  evidence  of  the  title," 
if  constitutional  (which  it  seems  it  is  not),  can  only  mean  that 
the  recitals  cannot  be  contradicted,  and  if  the  deed  shows  on 
its  face  that  the  land  belonged  to  the  United  States  when  as- 
sessed, and  purports  to  convey  a  fee,  and  there  is  no  evidence 
of  any  one's  having  a  possessory  claim,  the  deed  cannot  be 
received  in  evidence.^ 

§  8581  In  New  York,  a  comptroller's  deed  is  prima  facie 
evidence  of  regularity  of'  the  sale  and  anterior  proceedings  ; 
but  if  he  who  claims  under  the  deed  instead  of  relying  on  it 
undertakes  to  prove  the  preliminary  steps,  and  thus  make  out 
the  comptroller's  authority,  the  presumption  in  favor  of  the 
deed  is  overthrown.^ 

§  859.  Texas.  —  Where  the  statute  makes  the  deed  prima 
facie  evidence  of  the  regularity  of  the  sale,  this  does  not  make 
it  evidence  of  the  power  to  sell ;  and  before  the  deed  can  be  of 
any  avail,  the  claimant  must  prove  the  performance  by  the 
assessor  and  collector  of  all  acts  necessary  to  give  rise  to  the 
power  of  sale.*  A  tax  deed  without  evidence  of  the  facts 
necessary  to  confer  authority  to'  sell,  passes  no  title.^  And 
the  lapse  of  forty  years  will  not  raise  any  presumption  that 
the  assessment  and  sale  were  according  to  law  so  as  to  sup- 
ply the  missing  proof,  no  evidence  being  offered  of  such  facts 
as  would  be  presumed  to  be  in  the  custody  of  the  proper  offi- 
cers, nor  any  proof  of  their  loss.® 

§  860.  "Wisconsin.  —  The  rejection  of  tax  deeds  which  are 
by  law  prima  facie  evidence  of  title  is  error.'^    A  deed  is  not 

1  Vaughan  v.  Swayzie,  56  Mo.  704  (1879). 
"  Wright  V.  Cradlebaugh,  3  Nev.  341. 
»  Curtiss  e.  Follett,  15  Barb.  (N.  Y.)  337  (1853). 
*■  Devine  ».  McCuUoch,  15  Tex.  490,  491  (1855);  see  Alexander  v. 
Walter,  8  Gill  (Md.),  240  (1849). 

6  Bartley's  Heirs  v.  Harris,  7  S.  W.  797  (Tex.). 
»  TeUener  w.  Dillard,  7  S.  W.  847  (Tex.). 
'  Falkner  v.  Guild,  10  Wis.  563  (1860). 
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evidence  of  the  county  clerk's  authority  to  execute  it.^  If  it 
appears  that  at  the  date  of  levy  of  the  tax  the  title  was  in  the 
United  States,  the  force  of  the  deed  is  destroyed.^ 

1  Bemis  v.  Weege,  30  N.  W.  938  (Wis.  1887) ;  67  Wis.  435. 
*  Treat  v.  Lawrence,  42  Wis.  330  (1877). 
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THE  DEED  AS  COLOR  OP  TITLE. 

§  861.  Summary  of  the  Subject.  —  Under  the  statutes  of 
limitation  to  be  hereafter  discussed  ^  it  is  often  of  great  im- 
portance to  determine  whether  or  not  a  defective  deed  will 
operate  as  color  of  title  ;  i.  e.  whether  it  is  sufficient  to  deter- 
mine the  extent  of  possession  claimed  by  the  occupant  who 
wishes  to  take  advantage  of  the  statute  of  limitation,  and 
amounts  to  such  an  appearance  of  title  as  to  make  it  possible 
that  the  claim  of  the  occupant  to  the  land  is  a  bona  fide  one, 
and  such  as  the  statute  contemplates.  There  is  no  doubt  that 
a  deed  fair  on  its  face  constitutes  color  of  title,  no  matter  what 
defect  may  really  exist  in  the  proceedings ;  ^  but  it  has  been 
held  that  a  deed  void  on  its  face  would  not  amount  to  color  of 
title.^  The  weight  of  authority  and  reason  is,  however,  to  the 
effect  that  whether  the  deed  be  void  on  its  face  or  not,  if  it  is  a 
deed,  and  of  such  a  character  that  an  ordinary  purchaser  un- 
skilled in  the  learning  of  the  law  might  believe  it  to  be  a  good 
conveyance,  it  will  be  sufficient.*  The  maxim  that  ignorance 
of  the  law  is  no  excuse  does  not  apply  to  such  a  case.  Good 
faith  is  the  test ;  that  it  is  which  the  law  aims  to  protect  in 
possession  of  the  land,  and  if  the  deed  purports  to  convey 
title,  and  it  is  consistent  with  good  faith  in  the  purchaser  to 
claim  title  under  it,  the  law  is  satisfied.^  A  deed  will  not 
relate  back  to  give  color  to  a  possession  prior  to  its  execution.^ 
The  niinois  decisions  on  this  subject  are  given  in  §§  899,  900, 
915,  916.  The  ground  of  failure  of  the  title  is  of  no  moment, 
if  there  is  an  apparent  title,  and  an  entry  or  claim  under  it 

1  §  895.  2  §§  862,  899,  900.  »  §§  906,  913,  927,  935. 

*  §§  863,  864,  904,  907,  914,  941.  «  §  907.  «  §  913. 
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§  862  DEED  AS   COLOR   OP  TITLE. 

made  in  good  faiths  A  quitclaim  deed  containing  the  follow- 
ing, "  Intending  to  convey  only  my  title  to  said  land  ac- 
quired by  the  purchase  of  the  same  for  taxes  for  the  year 
1864  and  previous  years,"  is  sufficient  to  create  "color  of 
title  in  fee."  2 

§  862.  Defects  in  the  Proceedings  prior  to  the  Deed  do  not 
prevent  its  being  Color  of  Title.  —  A  deed  fair  on  its  face  and 
purporting  to  convey  title  will  constitute  color  of  title,  although 
there  was  no  judgment  rendered  against  the  land  as  there 
should  have  been.  Neither  a  knowledge  on  the  part  of  the 
holder  of  the  color  of  title  of  legal  defects  that  prevent  it  from 
being  an  absolute  title,  nor  actual  notice  of  the  claims  or  liens 
of  others,  will  constitute  bad  faith.  Where  there  is  no  actual 
fraud  and  no  proof  showing  that  the  color  of  title  was  ac- 
quired in  bad  faith,  which  means  in  or  by  fraud,  the  court 
will  hold  it  was  acquired  in  good  faith.^  A  tax  deed  regular 
on  its  face  is  sufficient  color  of  title  within  the  meaning  of 
the  limitation  act  of  1839.  Whether  a  conveyance  was  ac- 
quired in  good  faith  within  the  statute  is  a  question  of  fact 
on  the  evidence  and  presumptions  of  law  as  to  the  motives 
and  intentions  of  men  in  the  business  affairs  of  life.*  And 
in  a  later  Iowa  case  a  deed  that  was  void  because  the  land 
was  not  taxable  was  held  color  of  title,  the  court  saying 
that "  color  "  means  "  semblance,"  "  show,"  "  pretence,"  "  ap- 
pearance ; "  and  that  although  the  grantor  had  no  title,  or  no 
authority  to  convey,  the  deed  would  still  give  the  appearance 
or  color  of  title.^    So,  where  the  taxes  are  partly  illegal.^ 

1  Wright  V.  Mattison,  18  How.  (U.  S.)  56;  Hall  v.  Law,  102  U.  S.466; 
Brooks  ».  Bruyn,  35  111.  392;  Beverly  v.  Burke,  9  Ga.  443;  Veal  v.  Rob- 
inson, 70  id.  809. 

2  Wheeler  v.  Merriman,  30  Minn.  372  (1883). 

»  Coleman  v.  Billings,  89  lU.  190,  191  (1878) ;  MoCagg  v.  Heaoook,  42 
id.  157;  34  id.  476;  Russell  v.  Mandell,  73  id.  136;  Rawson  v.  Fox,  65  id. 
200;  Whitney  v.  Stevens,  77  id.  585. 

*  Stubblefield  „.  Borders,  92  HI.  284  (1879) ;  Morrison  v.  Norman,  47 
id.  477;  Halloway  v.  Clark,  27  id.  483;  Dawley  v.  Vancourt,  21  id.  460; 
Woodward  v.  Blanchard,  16  id.  433. 

«  Chicago,  R.  I.  &  Pac.  R.  Co.  0.  Allfree,  64  Iowa,  504  (1884). 

•  Elliott  V.  Pearoe,  20  Ark.  516  (1859). 
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INVALID   DEED.  §  863 

When  a  grantee  in  a  tax  deed  has  been  in  possession  for  three 
years  next  succeeding  the  record  thereof,  the  deed  becomes 
conclusive,  even  though  there  was  no  valid  assessment.  The 
former  owner  is  estopped  to  speak  the  truth,  because  he  did 
not  speak  it  when  he  might.^  The  only  condition  of  things 
to  which  the  statute  possibly  does  not  apply  to  conclude  the 
former  owner  is  indicated  in  Knox  v.  Cleveland.^  "  The  gen- 
eral awthority  of  the  taxing  officers  and  the  liability  of  the  land 
to  taxation  being  conceded,  all  other  questions  are  at  an  end. 
If  either  of  them  were  wanting,  another  question  would  be 
presented.  It  might  then  be  urged  that  there  was  a  defect 
of  jurisdiction,  that  the  sale  was  altogether  unauthorized  and 
void,  and  passed  no  title  or  color  of  title,  and  furnished  nothing 
on  which  the  statutory  bar  could  operate."  But  in  case  of 
proceedings  that  have  not  matured  in  a  deed,^  or  when  the 
statute  has  not  run  on  the  deed,*  an  invalid  assessment  will 
be  fatal. 

§  863.  A  deed  invalid  by  omission  of  some  required  re- 
cital is  in  many  courts  held  good  color  of  title.  Even  though 
a  deed  is  void  on  its  face,  as  by  failure  to  recite  the  place  of 
sale,  yet  if  it  purports  to  convey  title  it  constitutes  color  of 
title,  and  possession  under  it  for  ten  years  will  bar  the  owner 
in  Nebraska.^  In  that  State  an  actual,  open,  notorious,  exclu- 
sive, adverse  possession  for  ten  years  gives  absolute  right 
without  any  color  of  title ;  but  one  entering  without  color  is 
restricted  to  the  land  actually  occupied  by  him.®    In  Stovall 

>  Oconto  County  v.  Jerrard,  46  Wis.  326  (1879). 

"  13  Wis.  245. 

'  Marsh  v.  Supervisors,  42  Wis.  502. 

*  PhiUeo  V.  Hiles,  42  Wis.  527. 

6  Gatling  v.  Lane,  17  Neb.  77,  79,  80,  82  (1885) ;  Sutton  v.  Stone,  4 
id.  319;  McGinnis  v.  Edgell,  39  Iowa,  419;  Colvin  v.  McCune,  Id.  502; 
Elliott  V.  Pearoe,  20  Ark.  508 ;  Rivers  v.  Thompson,  43  Ala.  633. 

8  Gatling  v.  Lane,  17  Neb.  83  (1885) ;  Solberg  ».  Decorah,  41  Iowa, 
501;  Hamilton  v.  Wright,  30  id.  480;  Close  v.  Samm,  27  id.  503;  Melvin 
V.  Proprietors,  5  Met.  (Mass.)  15;  Poignard  v.  Smith,  6  Pick.  (Mass.) 
172;  Colbum  v.  HoUis,  3  Met.  (Mass.)  125;  Wells  v.  Jackson  Manufac- 
turing Co.,  48  N.  H.  491;  Towle  ».  Ayer,  8  id.  57;  Hale  v.  Glidden,  10 
id.  397;  Ferguson  v.  Peden,  33  Ark.  150;  Schneider  v.  Botsch,  90  111.  577; 
Foster  v.  Letz,  86  id.  412, 
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§  864  DEED   AS   COLOR  OP  TITLE. 

V.  Fowler  it  was  objected  that  the  deed  was  void  on  its  face  as 
failing  to  show  that  there  was  any  assessment  or  notice  of 
sale,  but  it  was  held  good  as  color  of  title.^  Although  a  tax 
deed  does  not  recite  facts  that  would  support  the  sale  and  is 
therefore  invalid  on  its  face,  it  nevertheless  constitutes  color 
of  title,  and  possession  taken  and  held  under  it  is  adverse,  and 
will  ripen  in  five  years  into  an  indefeasible  title.^  A  tax  deed 
though  invalid  may  be  color  of  title  and  fix  the  boundaries  of 
an  actual  possession.^  The  description  of  the  land  in  a  tax 
deed  was  — 


Town. 

Lots. 

Block. 

Ft.  Des  Moines. 

3,    6,   7. 

2 

This,  though  defective,  did  not  prevent  the  deed  from  being 
color  of  title.* 

§  864.  In  ■Wisconsin,  a  deed  may  give  color  of  title  if  gufii- 
cient  to  create  a  belief  in  the  mind  of  an  ordinary  purchaser 
that  he  had  acquired  good  title. 

If  the  tax  purchaser's  possession  has  been  open  and  actual 
for  three  years  after  record  of  the  deed,  he  is  protected,  though 
the  deed  is  void  on  its  face.^  The  court  remarked  that  the 
statute  did  not  say  anything  about  a  deed  valid  on  its  face, 
and  that  it  was  unable  to  perceive  "  why  as  against  the  party 
in  possession,  claiming  title  in  good  faith,  any  distinction 
should  be  taken  between  a  fact  appearing  on  the  face  of  the 
deed  which  avoids  the  title  and  a  fact  existing  outside  of 
the  deed,  which  has  the  same  effect,  and  of  which  the  pur- 
chaser is  equally  bound  to  take  notice,  .  .  .  For  all  that 
appears,  it  is  in  entire  harmony  with  the  intention  of  the 

1  72  Ala.  78  (1882) ;  see  Ladd  v.  Dabroca,  61  id.  25. 

"  Pugh  V.  Youngbbod,  69  Ala.  299  (1881) ;  Dillingham  v.  Brown,  38 
id.  311. 

«  Hooper  v.  Clayton,  81  Ala.  391  (1886). 

*  Childs  V.  Shower,  18  Iowa,  266  (1865). 

6  Lindsay  v.  Fay,  25  Wis.  460  (1870);  Edgerton  v.  Bird,  6  id.  527; 
Sprecker  v.  Wakeley,  11  id.  432;  Moore  v.  Brown,  11  How.  (U.  S.)  414. 
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WISCONSIN.  §  864 

legislature  that  the  deed  should  be  such,  and  such  only,  as 
should  create  a  belief  in  the  mind  of  the  purchaser,  a  person 
not  skilled  in  the  learning  and  technicalities  of  the  law,  that 
he  had  acquired  a  good  title,  that  it  should  be  executed  by 
the  ofl5cer  authorized  by  law,  be  signed,  sealed,  acknowledged, 
and  witnessed  according  to  the  usual  form  for  the  conveyance 
of  land,  and  purport  by  apt  and  proper  words  on  its  face  to 
convey  the  land  notwithstanding  it  might  be  technically  in- 
sufficient for  that  purpose."  In  this  case  the  deed  was  not 
properly  sealed,  and  in  Sprecker  v.  Wakeley  it  was  given  one 
day  too  soon.  The  doctrine  of  stare  decisis  was  much  in- 
sisted on  by  the  court. 
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CHAPTER  XXXV. 

O'P  THE  AUTHENTICATION   OP  THE  DIFFERENT  DOCUMENTS, 

§  865.  Summary  of  the  Subject.  —  Every  document  must 
appear  on  its  face  to  be  the  official  act  of  the  proper  officer, 
and  must  bear  his  correct  official  signature,^  and  the  seal  of 
his  office  if  this  is  required.^  If  he  has  more  than  one  office, 
the  title  used  in  each  case  must  be  the  one  pertaining  to  the 
capacity  in  which  that  particular  document  is  made,^  and  the 
signature  must  be  in  attestation  of  all  the  statements  *  re- 
quired by  law.  An  omission  of  the  title  "  collector "  in 
signing  the  advertisements  is  fatal ;  ^  but  where  the  official 
character  of  the  act  appears  on  its  face  with  reasonable 
certainty,  slight  variations,  as  in  the  middle  letter  of  the  offi- 
cers' names,  will  not  affect  its  validity.® 

§  866.  Correct  Official  Signature  is  necessary.  —  The  rule  is 
well  settled,  that  every  public  document  which  is  required  by 
law  to  be  executed  by  a  public  officer,  and  preserved  as  a 
memorial  of  the  facts  recited  in  it,  must  appear  on  its  face  to 
be  the  official  act  of  the  proper  officer,  and  be  verified  by  the 
official  signature  of  the  person  who  made  it.  The  object  of 
the  rule  is  the  identification  of  the  document  as  an  official 
act  executed  by  ^thority  of  law  ;  and  its  spirit  is  answered 
only  when  the  official  character  of  the  person  making  it  is 
established,  and  the  document  appears  upon  its  face  to  be  an 
official  act,  attested  by  the  signature  of  the  officer.  ^  The  rea- 
son of  the  rule  is  obvious.  No  man  has  the  right  to  bind  an- 
other by  a  written  statement  unless  he  has  authority  to  make 
such  a  statement,  either  from  the  person  to  be  affected,  or  the 
laws  of  the  land,  by  which  all  are  bound.  An  additional 
reason  why  every  act  of  an  officer  should  bear  upon  its  face 

1  §  866.        a  §  870.        «  §  868.        *  §  869.        «  §  870.        •  §  871. 
810 


OFFICIAL   SIGNATUBB.  §  867 

evidence  of  its  official  character,  is  that  in  this  country  every 
officer  is  responsible  to  the  government,  and  parties  interested 
in  his  acts,  for  all  the  injuries  occasioned  by  his  acts  or  omis- 
sions under  color  of  his  office;  and  in  actions  against  him 
it  is  not  just  that  the  injured  party  should  be  compelled 
to  resort  to  a  weaker  species  of  evidence  —  depending  upon 
memory,  and  subjected  to  the  risks  attending  death,  absence, 
and  insanity  —  to  prove  the  legal  identity  of  an  official  docu- 
ment. The  reason  of  the  rule  applies  more  strongly  to  the 
execution  of  all  public  authorities,  whether  conferred  by  gen-, 
eral  or  special  laws,  where  the  exercise  of  the  power  affects 
the  property  of  the  citizen.  The  authority  is  conferred  with- 
out his  consent,  he  is  not  consulted  in  the  selection  of  the 
agent,  he  cannot  control  the  acts  of  the  officer,  nor  is  the 
officer  answerable  to  him  for  his  conduct.  The  authority  is 
delegated  by  law ;  it  is  reposed  in  the  officer,  not  the  man. 
He  acts  in  an  official  capacity.  But  for  the  protection  of  the 
law  he  would  be  a  trespasser  in  exercising  the  power,  and 
responsible  to  the  citizen  for  his  acts.  When,  therefore,  he  at- 
tempts to  execute  the  power,  he  must  recognize  the  source 
from  whence  he  derives  it,  follow  the  requirements  of  the  law, 
and  perform  all  acts  in  that  character  alone  which  the  law 
recognizes,  otherwise  the  act  is  a  nullity.  The  principle  is 
uniformly  conformed  to  by  all  the  great  departments  of  gov- 
ernment. The  proclamations  of  the  king  bear  upon  their 
face  the  official  character  of  the  act.  The  process  of  the 
courts  runs  in  his  official  name,  is  attested  by  his  chief 
judicial  officer,  and  authenticated  with  the  seal  of  the  court. 
The  presiding  officers  of  the  two  Houses  of  Parliament  au- 
thenticate the  passage  of  all  bills,  and  the  legality  of  war- 
rants, by  their  official  signatures.  And  in  this  country  every 
officer,  from  the  President  down  to  an  overseer  of  the  poor, 
verifies  in  this  manner  his  official  acts.  The  rule  extends  to 
all  official  documents  connected  with  the  sales  of  land  for 
the  non-payment  of  taxes. 

§  867.  Omission  of  tbe  Title  "Collector"  in  Signing  the 
Advertisements  is  Fatal.  —  The  statute  of  Vermont  required 
the.  collector  to  advertise  the  delinquent  list  before  selling 
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§  868      AUTHENTICATION   OP  THE   DIFFERENT  DOCUMENTS. 

the  lands  of  non-residents,  to  deposit  with  the  town-clerk 
the  newspaper  containing  the  advertisements,  and  the  clerk 
was  directed  to  record  them  at  length  in  a  book  to  be  kept 
for  that  purpose.  In  Spear  v.  Ditty  ^  the  defendant  relied 
upon  a  tax  title,  and  offered  in  evidence  the  record  of  the 
town-clerk,  headed  "  collectors'  advertisements."  The  record 
showed  that  the  advertisements  were  simply  signed  "E. 
Spaulding,"  without  the  addition  of  the  word  ^'^  collector." 
In  the  form  of  the  advertisement  prescribed  by  law  the  offi- 
cial title  was  added.  The  court  held  the  sale  void  for  the 
omission  in  the  record  of  the  town-clerk.  The  court  re- 
marked :  "  It  is  not  true  that  every  man  is  presumed  to  be 
clothed  with  and  to  be  exercising  an  official  capacity,  because 
it  seems  to  be  needed  for  what  he  is  attempting.  Such  a 
principle  would  sweep  away  all  official  signatures  and  designa- 
tions. The  statute  form  must  be  strictly  followed.  Even  a 
known  public  officer  must  so  sign  every  official  document.  It 
is  difficult  to  see  how  any  one  can  act  officially  on  paper,  and 
not  so  state  on  the  paper.  It  must  appear  on  the  publication  by 
what  power  and  in  what  capacity  the  person  acts.  And  this 
cannot  be  supplied  by  the  record  headed '  collectors'  advertise- 
ments.' The  advertisement  in  this  case  was  not  signed  by 
Spaulding  as  collector,  nor  did  it  in  any  way  so  import ;  and 
the  landholders  were  therefore  no  way  informed  that  the 
signer  of  that  advertisement  had  any  more  right  than  any 
other  man  to  give  such  notice,  nor  that  he  had  such  power  as 
he  undertook  to  exercise." 

§  868.  Signing  with  the  Wrong  Title  held  fatal.  — In  Isaacs  V. 
Shattuck  2  it  appeared  that  the  person  who  made  the  sale  was 
both  collector  and  town-clerk ;  in  the  former  capacity  he  was 
required  by  law  to  sell  and  return  the  proceedings  ;  in  the 
latter  he  was  to  record  the  return  and  certify  to  the  due  pub- 
lication of  the  advertisement.  His  certificate  was  signed, 
"Jonas  Stone,  collector."  The  sale  was  held  void.  The 
court,  referring  to  the  case  of  Spear  v.  Ditty,  said :  "  It  has 
been  decided  that  when  one  signs  his  name  only,  omitting  the 
official  designation,  it  is  the  same  as  if  the  signature  had  been 

1  9  Vt.  282.  2  12  Vt.  668. 
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omitted,  so  far  as  any  official  validity  is  concerned.  It  is 
difficult  to  perceive,  then,  how  the  use  of  a  wrong  designation 
of  office  should  be  of  any  greater  force  or  validity.  We  must 
then,  in  the  most  favorable  view,  consider  the  record  in  the 
handwriting  of  a  stranger,  and  not  certified  by  the  town-clerk. 
This  we  think  is  not  sufficient,  in  a  case  like  the  present, 
where,  with  great  propriety,  the  utmost  strictness  of  construc- 
tion has  always  been  required." 

§  869.  The  Signature  must  apply  to  all  the  Statements  re- 
quiring Attestation.  —  It  has  already  been  shown  that  the 
assessment  list  must  be  verified  by  the  official  signatures  of 
the  officers  charged  by  law  with  the  duty  of  making  it.^  In 
Taylor  v.  French,^  where  the  collector  was  required  to  file 
copies  of  the  advertisements  with  the  town-clerk,  whose  duty 

1  Scott  V.  Stearns,  2  Mich.  N.  P.  111.  In  this  case,  where  the  certifi- 
cate of  the  supervisors  and  assessors  attached  to  the  rolls  in  following  the 
statutory  form  omitted  the  words  in  regard  to  personal  property,  "  except 
in  those  oases  where  the  value  of  the  same  has  been  sworn  to  by  the 
owner,  his  agent  or  attorney,"  the  assessments  were  held  void.  Johnson 
V.  Goodridge,  15  Me.  29 ;  Colby  v.  Russell,  3  id.  227 ;  Foxcroft  v.  Nevens, 
4  id.  72;  Kellar  v.  Savage,  20  id.  199  ;  Sibley  v.  Smith,  2  Mich.  486,  498; 
see  also  Johnson  v.  Elwood,  53  N.  Y.  485,  where  it  was  held  that  the  lack 
of  verification  of  an  assessment  roll  by  affidavit  of  the  assessor  as  re- 
quired by  Laws  of  1851,  ch.  176,  made  the  tax  deed  void.  Under  the 
ninth  section  of  act  of  1842,  requiring  an  equalization  of  the  rolls  at  the 
July  session  of  the  board  of  supervisors,  etc.,  where  the  record  did  not 
show  who  constituted  the  board,  or  that  a  quorum  was  present,  and  was 
not  signed  by  the  clerk  or  presiding  officer  of  the  board,  but  showed  that 
the  "board  of  supervisors  met  on  the  29th  of  July,  and  proceeded  to 
business,"  it  was  held  that  the  inference  is  that  all  the  supervisors  of 
the  county  were  present,  or  at  least  a  quorum,  and  that  if  the  contrary 
was  the  fact  (the  deed  heing  prima  facie  evidence)  it  should  have  been 
affirmatively  shown.  It  was  held  also,  that  though  the  law  requires  a 
record  to  be  kept,  it  does  not  require  it  to  be  signed  by  any  one ;  and 
while  it  is  desirable  that  these  records  should  be  signed,  yet  the  omission 
was  not  a  fatal  error,  but  at  most  only  an  irregularity.  Lacey  v.  Davis, 
4  Mich.  140, 156;  see  also  Bartlett  v.  Lang's  Adm.,  2  Ala.  161.  Under 
R.  S.  ch.  6,  §  56,  a  commitment  prefixed  to  and  specifically  referring  to 
the  lists  of  assessments  and  signed  by  a  majority  of  the  assessors  is  a 
sufficient  authentication  and  compliance  with  the  statute.  Lowe  v.  Weld, 
52  Me.  588;  see  also  Bangor  v.  Lancey,  21  id.  472. 

»  19  Vt.  49. 
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it  -was  to  record  them  at  length,  and  certify  to  the  fact  and 
particulars  of  the  publication,  the  facts  were,  that  following 
each  advertisement  there  was  a  simple  statement  of  the  clerk 
that  the  same  was  inserted  in  a  certain  newspaper,  giving  the 
name,  volume,  number,  date,  and  place  of  publication  of  the 
paper,  but  none  of  these  statements  were  veriiied  by  any  sig- 
nature, private  or  official ;  but  at  the  end  of  the  record  the 
town-clerk  certified  that  "  he  then  (October  16)  received  the 
above  and  foregoing  eighteen  advertisements  for  record,  and 
recorded  the  same  from  pages  42  to  50,"  and  attested  the 
same.  The  record  was  held  insufficient.  By  the  court :  "  It 
is  evident  that  this  certificate  must  be  confined  to  the  record- 
ing of  the  advertisements,  and  cannot  extend  to  the  state- 
ments in  regard  to  their  publication.  It  does  not  profess  to 
extend  any  further.  Neither  does  the  certificate  of  the  town- 
clerk  state  that  he  received  of  the  collector  the  newspapers 
themselves,  in  which  the  publications  were  made,  and  that  he 
made  the  records  of  the  advertisements  from  the  "papers  them- 
selves. We  think  the  title  under  the  vendue  defective  for 
these  reasons."  In  Taylor  v.  French  it  was  the  duty  of  the 
collector  to  return  his  proceedings,  verified  by  his  official  sig- 
nature. The  facts  were,  that  two  adjournments  of  the  sale 
had  taken  place,  which  was  attested  by  his  signature,  but  no 
other  part  of  the  proceedings  was  thus  verified.  The  return 
was  held  void.  By  the  court :  "  The  collector  having  simply 
signed  his  name  to  the  two  adjournments,  it  cannot  be  a  sign- 
ing of  the  anterior  proceedings.  It  in  no  way  professed  to  be 
so.    This  objection  is  fatal  to  validity  of  the  vendue." 

§  870.  Omission  of  OfiScial  Seal  is  fatal ;  Signature  ol  Deputy 
Auditor  insufficient. — In  Hannel's  Lessee  v.  Smith,^  where  the 
auditor  of  State  was  required  "  to  transmit  to  the  county  au- 
ditor lists  of  land  which  have  been  forfeited,  etc.,  said  lists  to 
be  certified  and  signed  by  the  auditor  of  State,  and  to  have 
thereto  affixed  his  seal  of  office,"  and  it  appeared  that  the  list 
in  question  was  signed  "John  Bx'ough,  auditor  of  State,  by 
J.  B.  Thomas,"  and  the  seal  of  the  auditor's  office  was  not 
attached  to  the  list,  it  was  held  void.    By  the  court :  "  This 

1  15  Ohio,  134. 
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■was  not  such  a  verification  of  the  list  as  the  law  required. 
It  was  not  even  signed  by  the  auditor,  but  by  J.  B.  Thomas. 
And  who  is  J.  B.  Thomas?  Plaintiff's  counsel  answer,  the 
deputy  of  the  auditor  of  State ;  and  the  auditor  of  State  signed 
by  his  deputy.  By  what  authority?  It  is  replied,  by  the 
authority  which  every  public  officer  has  to  act  by  deputy.  I 
know  that  some  public  officers  may  act  by  deputy,  such  as 
sheriff's,  clerks,  etc.,  but  I  have  yet  to  learn  that  the  auditor 
of  the  State  of  Ohio  can  act  by  any  other  authority  than  the 
one  prescribed  by  law,  that  is,  the  chief  clerk  in  his  office. 
Thomas,  however,  does  not  sign  as  deputy  nor  as  chief  clerk. 
This  instrument  is  not  only  without  the  signature  of  the  au- 
ditor, but  it  is  not  verified  by  his  official  seal,  nor  is  it  therein 
certified  that  the  list  to  which  it  is  attached  is  correct.  It  is 
defective,  and  would  no  more  authorize  the  county  auditor  to 
sell  the  land  contained  in  the  list,  than  a  letter  written  by  the 
clerk  of  a  court,  and  directed  to  the  sheriff,  informing  him 
that  a  judgment  had  been  rendered  in  a  certain  cause,  would 
authorize  that  sheriff  to  levy  upon  and  sell  the  lands  of  a 
judgment  debtor." 

§  871.    Cases  disallowing  slight  Objections  to  the  Signature. 

Mrror  in  Middle  Letter  of  Name.  —  Where  the-  official  char- 
acter of  the  act  does,  with  reasonable  certainty,  appear  upon 
the  face  of  the  document,  slight  variances  and  omissions  will 
not  destroy  its  validity.^  Thus,  in  Isaacs  v.  Wiley ,2  where  the 
record  of  the  advertisement  showed  the  name  of  Luther  W. 
Brown  as  collector,  whereas  Luther  H.  was  appointed  to  that 
office,  it  was  held  sufficient.  By  the  court :  "  In  the  present 
case,  in  the  absence  of  proof  that  two  persons  bearing  the 
same  name,  and  distinguished  by  these  initial  letters,  reside 
in  the  same  town,  it  certainly  does  require  a  very  great  stretch 

1  Where  the  statute  required  the  collector  to  "  deliver  a  certified  copy 
of  his  list  to  the  deputy  secretary,"  who  shall  keep  such  copy  at  Concord 
"  for  the  inspection  of  all  concerned,"  etc.,  and  the  copy  of  the  list  of 
taxes  so  delivered  to  the  deputy  secretary  did  not  show  that  the  State 
treasurer's  warrant  was  under  seal  (as  in  fact  it  was),  and  contained  in 
the  date  "  April,"  which  was  not  in  the  original,  this  was  held  not  to 
vitiate  the  tax  sale.     Cahoon  v.  Coe,  52  N.  H.  518,  526. 

2  12  Vt.  674. 
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of  credulity  to  admit  the  construction  that  one  person  was  ap- 
pointed to  this  oflSce  and  that  another  intruded  himself  into 
his  place  and  assumed  the  burden  of  his  duties.  We  think  it 
more  rational  to  treat  the  names  as  being  the  same,  but  ca- 
priciously varied  to  suit  the  taste  or  whim  of  the  recording 
officer." 

§  872.  Sheriff  signing  as  Collector.  —  In  Sheldon's  Lessee  v. 
Coates,^  James  Hillman  was  sheriff  of  Butler  CouMy,  and  ex 
offircio  collector  of  taxes.  The  certificate  of  sale  signed  by 
him  was  in  his  capacity  of  collector,  and  it  was  held  valid. 
By  the  court :  "  It  is  a  general  rule,  in  sales  by  public  ofiScers, 
that  where  there  is  a  suflBcient  power  to  warrant  a  sale,  a 
slight  variance  or  omission  will  not  be  held  to  be  material.^ 
But  this,  it  is  said,  is  a  sale  for  taxes,  where  principles  stricti 
juris  are  to  be  applied.  To  this  argument  it  may  be  an- 
swered, that  no  substantial  variance  from  the  provisions  of 
the  statute-,  so  far  as  the  signature  of  Hillman  to  the  certifi- 
cate of  sale  is  concerned,  is  by  us  perceived,  etc.  Hillman,  be- 
ing by  the  act  made  collector  by  virtue  of  his  office  as  sheriff, 
it  seems  to  us  there  can  be  no  objection  to  the  certificate, 
whether  signed  by  him  in  the  one  or  the  other  capacity.  Pro 
hao  vice,  sheriff  and  collector  are  synonymous  terms."  But 
it  has  been  shown  that  where  the  same  person  holds  differ- 
ent offices,  and  the  law  requires  him  to  act  in  each  of  his 
official  characters  in  the  course  of  a  tax  proceeding,  and  he 
gives  the  wrong  designation  of  office  in  authenticating  an  act, 
this  stands  upon  the  same  principle  as  if  he  had  added  neither 
official  designation. 

§  873.  What  Certainty  is  sufficient  in  Designating  the  Gran- 
tee of  a  Power  to  make  a  Deed.  —  In  Farrar  v.  Eastman,*  where 
the  law  provided  that  if  any  proprietor  of  common  lands 
should  neglect  to  pay  the  tax  assessed  upon  his  share,  the 
proprietors  were  authorized  to  sell  and  convey  the  interest  of 
the  delinquent,  one  of  their  number  being  delinquent,  they 
sold  his  share,  and  afterwards  voted  that  "the  collector  be 

1  10  Ohio,  278. 

"  See  Jackson  d.  Hill  v.  Streeter,  5  Cow.  (N.  Y.)  530. 
»  5  Me.  345. 
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empowered  to  give  a  deed."  John  Knox  was  the  collector 
of  the  proprietors,  and  made  the  deed  in  question.  It  was 
held  valid.  By  the  court :  "  If  a  deed,  vote,  or  other  transac-  i 
tion  be  susceptible  of  a  construction  consistent  with  law,  and 
with  a  rightful  authority  in  the  party  or  parties  granting, 
voting,  or  acting,  that  construction  should  prevail.  '  It  is  a 
general  rule  that  whensoever  the  words  of  a  deed,  or  of  the 
parties  without  deed,  may  have  a  double  intendment,  and  the 
one  standeth  with  law  and  right,  and  the  other  is  wrongful 
and  against  law,  the  intendment  which  standeth  with  the  law 
shall  be  taken.'  ^  It  was  competent  for  the  proprietors  to  ap- 
point the  same  person  to  sell  and  convey,  and  a  designation 
of  the  person  as  a  committee  to  convey,  by  the  name  of  his 
office  of  collector,  is  sufficiently  certain.  The  incumbent  of 
the  office  at  the  time  is  intended.  The  collector  was  John 
Knox ;  the  vote  designates  the  collector :  John  Knox,  then, 
was  intended."  ^ 

1  Coke  Lit.  42. 

2  Production  of  what  purport  to  be  the  assessment  rolls,  without  proof 
of  their  authenticity  or  the  genuineness  of  the  assessors'  signatures,  and 
without  proof  of  the  affidavit,  in  the  absence  of  which  the  comptroller 
had  no  power  to  sell,  is  not  sufficient  evidence  on  which  to  rest  a  tax 
title.    Stevens  v.  Palmer,  10  Bosw.  (N.  Y.)  60. 
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CHAPTER  XXXVI. 

OP  VARIANCES  BETWEEN  DIFFERENT  DOCUMENTS  AND  RECORDS 
RELATING  TO   THE   PROCEEDINGS. 

§  874.  Summary  of  the  Subject. — The  whole  connected  series 
of  documents  must  be  substantially  consistent.^  A  variance 
as  to  the  description  of  the  land,^  or  its  legal  character,^  or 
the  amount  of  the  tax,*  or  the  name  of  the  owner,^  etc.,  will 
be  fatal ;  but  a  variance  in  order  to  correspond  with  a  changed 
state  of  facts  will  not  vitiate  the  proceedings.^ 

§  875.  Variance  in  a  Substantial  Respect  is  fatal.  —  The  va- 
lidity of  a  tax  title  depending  upon  the  regularity  of  all  the 
proceedings,  each  document  or  record  in  the  series  of  acts 
necessary  to  the  consummation  of  the  title  must  not  only  be 
legal  on  its  face,  but  correspond  with  the  preceding  one  upon 
which  it  is  based  in  all  essential  particulars.  The  proceedings 
are,  in  one  sense,  an  entirety,  and  must  be  consistent  through- 
out. This  is  requisite,  not  only  with  a  view  to  the  legal 
identification  of  the  document  or  record,  but  the  power  of  sale 
and  conveyance  in  a  great  measure  depends  upon  such  con- 
sistency. The  assessment  is  the  incipient  act  in  the  acqui- 
sition of  title,  and  all  of  the  subsequent  proceedings  are  based 
upon  it ;  each  act  in  the  series  must,  therefore,  not  only  con- 
form to  the  assessment,  but  correspond  with  its  own  imme- 
diate antecedent  in  everything  which  is  essential  to  its  legial 
identity.  Any  material  and  substantial  variance  between  the 
document  or  record  in  question,  and  those  which  preceded  it 
in  point  of  time,  is  fatal  to  its  validity ;  while  trifling  errors  and 
omissions  in  matters  of  form,  which  do  not  affect  the  power 

I  §  875.        2  §  876.        8  §  877.        *  §  878.        «  §  879.        '  §  880. 
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of  the  officer,  nor  destroy  the  identity  of  the  document  or 
record  as  a  part  of  the  entire  proceedings,  may  be  disregarded.^ 
This  is  the  only  true  rule  to  adopt.  When  it  is  considered 
that  all  human  affairs  and  dealings  are  connected  together  by 
innumerable  links  and  circumstances,  forming  one  vast  con- 
text, without  any  chasm  or  interruption,  and  undistinguished 
by  the  artificial  boundaries  and  definitions  of  right  and  wrong 
prescribed  by  the  law,  it  is,  in  the  nature  of  things,  impossible 
that  a  transaction,  detailed  in  records  and  documents,  can  be 
identical  with  the  facts  which  actually  transpired,  if  the  record 
or  document  relied  upon  as  proof  varies  from  the  facts  in  the 
slightest  particular,  be  the  variance  in  its  own  nature  ever  so 
insignificant.  It  is  easy,  therefore,  to  see  that  to  require  this, 
as  it  were,  natural  and  absolute  identity  between  the  fact  and 
the  proof,  in  all  matters  of  detail  and  form,  would  be  at  the 
least  highly  inconvenient,  Lf  not  wholly  impracticable.  Hence 
it  is  that  an  artificial  and  legal  identity,  as  contradistinguished 
from  a  natural  identity,  must  be  resorted  to  as  the  proper  test 
of  variance  between  different  parts  of  an  entire  transaction.^ 
This  is  the  philosophical  ground  upon  which  the  doctrine  of 
variance  between  the  pleadings  and  evidence  in  a  cause  is  based. 
There,  the  strict  rule  is  that  the  allegations  and  proofs  must 
correspond.  A  party  cannot  be  permitted  to  allege  upon  the 
record  one  cause  of  action  or  ground  of  defence  and  prove  an- 
other, because  it  would  operate  as  a  surprise  upon  the  adverse 
party.  But  this  rule  is  modified  by  another,  that  it  is  sufficient 
to  prove  the  substance  of  the  issue.  In  relation  to  written 
instruments  the  rule  is  probably  more  strict.  There,  every 
descriptive  averment  must  be  strictly  proven ;  but  this  rule, 
too,  is  qualified  by  the  doctrine  of  idem  sonans,  surplusage,  and 

1  Pitkin  V.  Yaw,  13  HI.  251.  There  must  be  evidence  to  identify  the 
tract  assessed  with  that  sold  and  described  in  the  writ.  Hess  v.  Herring- 
ton,  73  Pa.  St.  488,  448,  and  cases  there  cited.  A  certificate  of  sale  of 
"eleven  tracts  of  land,  containing  23,640  acres  lying  in  13th  district, 
sold  as  the  property  of  Assure  Assure,"  does  not  sufficiently  identify 
the  land  so  as  to  enable  the  court  to  decree  title  on  a  bill  to  set  up  a 
tax  sale.  Quinby  ».  North  American  Coal,  etc.,  Co.,  2  Heisk.  (Tenn.) 
696. 

2  Starkie's  Ev.,  Pt.  4,  pp.  1526,  1527. 
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immateriality.  The  principle  to  be  extracted  from  tlie  rules 
of  pleading  and  evidence  in  relation  to  variances  is,  that  the 
legal  identity  of  the  instrument  in  question  is  the  only  test. 
The  rule  and  the  reasons  upon  which  it  is  founded  are  equally 
applicable  to  variances  between  different  documents  relating 
to  the  sale  of  land  for  taxes.  But  on  the  other  hand,  \frhere 
the  variance  affects  the  question  of  power,  or  destroys  the 
legal  identity  of  the  document  or  record,  it  furnishes  a  decisive 
objection  to  a  title  derived  under  it.  Many  such  variances 
have  been  noticed  in  the  preceding  chapters. 

§  876.  Variance  in  the  Description  of  the  Land  is  fatal.  —  In 
Fitch  V.  Casey  ^  the  land  against  which  the  proceeding  was 
had,  was  a  town  lot,  sixty  feet  front  by  one  hundred  and  forty 
deep.  The  west  fifth  of  the  lot  was  assessed,  the  west  two- 
fifths  were  returned  as  delinquent,  the  west  third  was  ad- 
vertised for  sale,  the  west  two-fifths  sold,  and  the  tax  deed 
conveyed  the  west  two-fifths.  The  sale  was  held  void.  Kin- 
ney, J. :  "  These  variances  we  think  sufiicient  to  vitiate  the 
entire  sale  and  defeat  the  collector's  deed.    The  objections 

1  2  Greene  (Iowa),  300.  The  northeast  quarter  of  a  section  of  land 
was  assessed,  as  appears  by  the  assessment  roll,  as  follows  :  — 

"N.  E.  }  of  N.  E.  ^  —  38  80-100  acres  — valuation,  $75. 
N.  W.  ^  of  N.  E.  I  —  39  21-100  acres  —  valuation,  875. 
S.  I  of  N.  E.  I  —  80  acres  —  valuation,  $150." 

The  tax  roll  described  the  land  as  the  "  N.  E.  \ — ^'valuation,  $300,"  and 
the  whole  quarter-section  was  sold  by  the  Auditor-General  in  one  parcel. 
It  was  held  that  this  was  such  a  departure  from  the  statute  (Laws  of  1859, 
p.  37)  requiring  the  supervisor  to  deliver  to  the  township  treasurer  a  copy 
of  the  con-ected  assessment  roll,  with  the  taxes  for  the  year,  annexed  to 
each  valuation,  as  to  render  the  sale  void.  It  was  held,  further,  that  a 
party  claiming  under  an  Auditor-General's  deed  made  upon  such  a  sale 
is  not  entitled,  under  Session  Laws  of  1865,  p.  374,  to  judgment  "  for  the 
amount  he  has  paid  for  the  land  with  interest  and  costs,"  the  State  having 
acquired  no  lien  (on  account  of  the  land's  not  being  rightfully  assessed) 
which  could  be  transferred  to  him.  Trumbleu.  Square,  1  Mich.  N.  P.  137. 
Where  the  treasurer's  notice  of  sale  of  land  for  taxes  described  the  land  ■ 
as  the  "  south  quarter  of  the  east  half  "  of  a  certain  tract,  and  the  land 
was  assessed,  retur9ed,  sold,  and  conveyed  as  the  "south  half  oi  the 
east  halt  "  of  said  tract,  the  variance  was  held  to  render  the  deed  void. 
Sprague  v.  Coenen,  30  Wis.  209. 
820 


IN   DESCRIPTION.  §  876 

are  of  a  serious  character,  and  the  evidence  shows  a  manifest 
violation  of  some  of  the  most  important  provisions  of  the 
statute.  Two  fifths  of  the  lot  were  sold  and  a  deed  made, 
when  but  one  fifth  was  assessed  for  taxes.  The  officer  sold 
a  part  on  which  no  tax  was  levied,  and  therefore  on  it  no  tax 
incumbrance  existed.  The  west  third  only  was  advertised, 
and  yet  the  west  two  fifths  were  sold.  A  portion  of  the  lot 
was  sold,  without  the  previous  notice  required  by  the  statute 
having  been  given.  These  discrepancies  and  omissions  are 
fatal  to  the  validity  of  the  sale,  and  h^nce  no  title  passed  to 
the  purchaser."  In  Indiana,  a  variance  in  the  description  of 
land,  between  the  delinquent  list  and  the  judgment,  was  held 
fatal.^  Under  tlie  act  of  Congress  authorizing  a  sale  of  the 
land  of  delinquent  taxpayers,  a  parcel  of  land  was  listed  in 
the  name  of  John  Hood,  and  described  as  a  tract  containing 
30,000  acres :  the  deed  recited  a  sale  of  and  conveyed  30,000 
acres.  It  appeared,  however,  that  Hood  was  the  owner  by 
patent  of  a  15,000-acre  tract  alone.  The  court  held  the  sale 
void  upon  the  ground  of  the  variance  in  the  quantity,  but  in- 
timated an  opinion  that  if  the  parcel  of  land  was  identified 
by  oral  evidence  the  sale  might  be  sustained.^  Where  the 
judgment  is  against  eight  lots,  and  the  deed  recites  a  sale  of 
two  only,  the  variance  renders  the  sale  void.^  The  judgment 
must  be  treated  as  void,  or  else  the  eight  lots  regarded  as  an 
entire  tract,  and  sold  accordingly.  The  proceeding  must  have 
some  consistency  about  it.  The  same  doctrine  was  main- 
tained in  Ohio,  where  nine  lots  were  assessed  together,  and 
each  was  sold  and  conveyed  separately*  Where  the  deed 
said  the  land  was  listed  in  the  name  of  George  W.  Gibbs,  and 
was  reported  to  the  commissioners  of  the  fourth  and  twelfth 
civil  districts,  and  was  in  the  ninth  range,  and  second  and 
third  sections,  while  the  advertisement  said  the  land  was  listed 
in  the  name  of  Martin  Armstrong's  heirs,  and  was  in  districts 
Nos.  11  and  12  in  the  13th  surveyor's  district,  range , 

1  Smiths.  State,  5  Blackf.  (Iiid.)  65. 

2  Hood  V.  Mathers,  2  A.  K.  Marsh.  (Ky.)  553,  556. 
8  Pitkin  V.  Yaw,  13  111.  251. 

*  Willey  V.  Scoville's  Lessee,  9  Ohio,  43. 
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section ,  the  variance  was  f atal.^  So  if  there  is  a  mate- 
rial difference  between  the  description  of  lands  as  assessed 
and  as  advertised,  as  in  the  range  in  which  they  are  situate, 
a  purchaser  takes  no  title.^  Where  the  deed  and  judgment 
described  the  land  as  in  B.'s  second  addition,  while  the  order 
of  publication  and  notice  of  sale  put  it  in  B.'s  addition,  the 
judgment  was  held  void.^  A  tax  deed  must  not  include  lands 
not  embraced  in  the  description  in  tlie  assessment.*  Where 
■the  deed  from  the  State  to  the  plaintiff  describes  the  land  as 
"  Commencement  Plantation,"  consisting  of  1330  acres,  etc., 
and  the  list  of  lands  sold  to  the  State  which  is  Offered  to 
prove  title  in  the  State  shows  a  sale  of  "  Commencement 
Plantation,"  consisting  of  500  acres,  and  it  is  admitted  that 
the  plantation  does  not  contain  1830  acres,  and  that  the 
600  sold  to  the  State  cannot  be  identified,  the  variance  is 
fatal.5 

§  877.  Variance  as  to  the  Legal  Character  of  the  Land  is 
fatal.  —  Where  the  deed  recited  a  sale  of  land  assessed  as 
non-resident  for  certain  years,  and  the  plaintiffs  showed  from 
the  assessment  rolls  for  those  years  that  the  land  was  really 
assessed  not  as  non-resident,  but  to  a  former  owner,  the 
variance  was  held  fatal.® 

§  878.  Variance  as  to  the  Amount  of  the  Tazes  is  fatal. — 
In  Smith  v.  Bodfish^  the  deed  recited  the  levy  of  a  tax  of 
one  cenit  and  four  mills  per  acre  on  a  township  containing 
23,414|  acres,  amounting  to  $923.00.  The  record  of  the 
county  commissioners  showed  a  tax  of  eight  cents  and  two 
mills  per  acre,  amounting  to  fl,920.00.  Tn  the  absence  of 
any  explanation,  the  sale  was  held  void  because  of  the  vari- 
ance in  the  amount  of  the  tax.  The  court  remarked  that  if 
the  aggregate  amount  of  the  tax  due  upon  the  land  had  been 
reduced  from  the  amount  named  in  the  levy  to  that  recited 

1  Sampson  v.  Marr,  7  Baxt.  (Tenn.)  491  (1874). 

2  Oliver  v.  Robinson,  58  Ala.  47  (1877). 
'  Millner  v.  Shipley,  7  S.  W.  175  (Mo.). 

Judd  I).  Anderson,  51  Iowa,  345  (1879). 
'  Vaughan  v.  Swayzie,  56  Mo.  705  (1879). 
•  Ritter  v.  Worth,  58  N.  Y.  627  (1874).  i  27  Me.  289. 
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in  the  deed  by  a  portion  of  the  owners  of  the  township  pay- 
ing their  share  of  the  tax,  which  was  probably  the  case,  this 
fact  should  have  been  recited  in  the  deed,  or  proved  by  the 
party  claiming  under  the  tax  sale.  So,  where  the  tax  judgment 
is  for  ninety-nine  cents,  and  the  precept  recites  a  judgment 
for  one  dollar  and  twenty-five  cents,  the  variance  is  material 
and  fatal.^ 

§  879.  Variance  in  the  Name  of  the  Owner  is  fatal.  —  Where 
the  land  was  listed  and  assessed  in  the  name  of  Allan  Gil- 
lespie and  James  Gaily,  and  advertised  as  the  property  of 
Charles  Gillespie,  the  variance  was  held  fatal.^ 

§  880.  Change  in  the  facts  intervening  between  the  variant 
documents  will  justify  a  variance,  or  what  appears  to  be  a 
variance,  as  where  names  of  streets  or  boundary  lines  are 
changed.  In  such  cases  a  statement  of  the  facts  in  each 
document  as  existing  at  the  time  of  its  execution  is  good ;  the 
variance  is  not  in  the  proceedings,  but  in  the  underlying  facts 
on  which  they  are  built,  and  though  using  different  names  or 
descriptions,  the  papers  all  refer  to  the  same  thing.  It  is  also 
true,  seemingly,  that  if  the  papers  follow  each  other  regardless 
of  the  change  of  facts,  they  will  be  sufficient.  "Where  a  county 
was  divided  after  assessment  and  Je/ore  sale,  and  by  such  divi- 
sion the  land  was  included  within  the  new  county,  it  was  held 
that  the  certificate  of  sale  for  taxes  and  the  deed  relate  bact 
to  and  are  founded  upon  the  assessment  roll  anS  return ;  and 
as  the  description  of  the  land  in  the  certificate  and  deed  in 
the  case  above  stated  followed  that  given  in  the  roll  and  re- 
turn, which  was  correct  when  the  latter  were  made,  the  deed 
was  sufiicient.  Some  additional  words,  as  "  in  the  county  of 
Oconto  at  the  time  of  assessment  and  return,  but  now  in  the 
county  of  Shawano,"  might  not  have  vitiated,  but  they  were 
unnecessary .3    And  in   Pursell  v.  Porter*  it  was  held  that 

1  Pitkin  v.  Taw,  13  HI.  251. 

2  Watt's  Lessee  v.  Gilraore,  2  Yeates  (Pa.),  330.  The  assessment  of 
land  for  taxes,  and  the  advertisement  and  sale  of  the  land  for  the  non- 
payment of  the  taxes,  must  be  in  the  same  name,  whether  of  the  true 
owner,  or  others,  or  unknown  owners.    Bettison  v.  Budd,  21  Ark.  578. 

8  Austin  ».  Holt,  32  Wis.  478.  *  20  La.  Ann.  323. 
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where  the  names  of  streets,  etc.,  had  heen  changed  between 
the  date  of  the  assessment  and  the  deed,  and  the  deed,  in 
describing  the  premises,  used  the  new  names,  thus  varying 
from  the  assessment  and  other  previous  proceedings,  the  deed 
was  nevertheless  good. 
824 


CHAPTER  XXXVn. 

OP  THE   AMBNDMEJNT   OF  THE   PROCEEDINGS. 

§  881.  Summary  of  the  Subject  —  Amendment  requires  the 
exercise  of  legislative  or  judicial  power ;  ^  and  a  ministerial 
officer  cannot  without  authority  amend  his  own  records.^  It 
is  not  allowable,  in  any  case,  for  a  ministerial  officer,  either 
with  or  without  the  permission  of  a  Superior  Court,  so  to 
amend  his  record  of  the  proceedings  as  to  render  a  sale  valid 
which  was  not  valid  before,  or  to  vest  a  title  in  the  purchaser, 
or  to  divest  the  title  of  the  owner,  if  the  sale  was  not  already 
perfect.'  If  an  amendment  is  allowed  in  any  case,  there 
must  be  some  limit,  in  point  of  time,  to  the  exercise  of  the 
power ;  and  there  is  no  safer  rule  to  adopt  than  the  analogy 
to  be  drawn  from  the  limitation  of  writs  of  error  and 
bills  of  review.  In  Means  v.  Osgood  *  the  amendment  of  an 
extent  was  refused,  where  six  years  had  elapsed,  and  the 
rights  of  third  persons  had  intervened.  In  no  case  will  an 
amendment  be  allowed,  except  upon  notice  to  the  parties  in 
interest.®  And  in  every  instance  there  must  be  something 
upon  the  face  of  the  proceedings  to  amend  by, — something  to 
show  that  what  is  sought  by  the  amendment  was  originally 
designed,  but  has  been  omitted  by  mistake  or  misprision.® 
When  this  is  the  case,  when  the  face  of  the  record  shows 
expressly  or  by  legitimate  inference  that  the  law  has  been 

1  §  882.  2  §  883. 

*  Judeviue  v.  Jackson,  18  Vt.  470;  Langdon  v.  Poor,  20  id.  13;  see 
Bayburn  v.  Kuhl,  10  Iowa,  92.  It  seems  that  an  affidavit  of  assessors 
indorsed  on  assessment  roll  by  requirement  of  statute  (not  being  a  juris- 
dictional fact)  maybe  amended;  see  Parish  v.  Golden,  35  N.  T.  462,  465. 

*  7  Me.  117.  6  O'Connor  v.  Mullen,  11  111.  57;  s.  c.  116. 
»  Lake  v.  Jlorse,  11  Bl.  587. 
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complied  with,  though  the  record  is  imperfect,  there  is  no  ob- 
jection to  amendment.^  Such  imperfections  are  mere  clerical 
errors,  the  correction  of  which  can  prejudice  no  one.*  Amend- 
ment has  been  refused  in  case  of  a  precept  void  for  want  of 
seal  or  signature,  and  in  case  of  an  uncertain  description.^ 
The  test  is  this  :  is  there  anything  to  amend,  or  is  the  docu- 
ment an  entire  nullity  for  want  of  performance  of  some  con- 
dition in  which  the  other  party  is  interested,  and  not  merely 
irregular  because  of  a  clerical  error  of  failure  to  show  fully 
and  properly  the  proceedings  which  were  in  fact  really  carried 
on  in  conformity  to  law  ?  In  the  first  case,  amendment  can- 
not be  made  by  the  court, '—  it  cannot  amend  away  a  man's 
rights  under  the  law ;  nor  can  it  be  done  by  the  legislature, 
except  in  respect  to  matters  the  performance  of  which  it 
might  previously  have  dispensed  with.  Sometimes  there  is 
express  statutory  power  of  amendment  in  tax  cases.* 

§  882.  Amendment  requires  Legislative  or  Judicial  Fovrer. — 
It  may  be  laid  down  as  a  general  rule  that  the  power  to  cor- 
rect an  error  committed  in  the  progress  of  a  proceeding  ex- 
clusively belongs  to  courts  of  justice,  and  has  no  application 
whatever  to  the  proceedings  of  ministerial  officers.  The  com- 
mon law,  independently  of  any  statutory  provision  upon  the 
subject,  recognizes  the  power  of  the  courts,  in  all  cases  in 
furtherance  of  justice,  to  amend  their  proceedings  while  in 
paper ;  that  is,  until  the  judgment  is  signed  and  perfected 
by  its  record  and  that  of  the  anterior  proceeding;  but  no 
amendment  was  allowable,  according  to  the  strict  rules  of  the 
common  law,  after  the  ending  of  the  term  in  which  the  judg- 
ment was  pronounced.  Prior  to  that  time  the  proceedings 
were  regarded  as  in  fieri  only,  and  consequently  subject  to 
the  control  of  the  court.  But  by  the  English  and  American 
statutes  of  amendment  and  jeofail  the  power  of  the  court  to 
amend  the  record  of  their  proceedings  has  been  greatly  en- 
larged, and  amendments  may  now  be  made,  where  tlie  justice 
of  the  case  requires  it,  after  a  motion  in  arrest  of  judgment, 
upon  writ  of  error,  and  even  after  execution  has  been  issued, 
executed,  and  returned.     This  power  of  amendment  belongs 

1  §  884.  s  §§  884,  885.  »  §  886.  *  8  887. 
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to  superior  courts  of  record  alone.  No  inferior  court  pos- 
sesses it.  No  ministerial  officer  is  permitted,  according  to 
the  principles  of  the  common  law,  to  exercise  such  a  power, 
where  the  rights  of  third  persons  are  concerned,  for  the  sim- 
ple reason  that  he  possesses  no  legislative  or  judicial  power. 
To  the  latter  departments  of  government  the  power  of  amend- 
ment alone  attaches.  The  executive  officers  of  the  law  act 
at  their  peril  in  every  instance  where  they  are  intrusted 
with  a  power  over  the  rights  of  the  citizen,  and  are  not  under 
the  supervisory  control  of  some  court  of  record  touching  the 
regularity  of  their  proceedings.  Besides,  no  amendment  is 
ever  permitted  in  any  case,  where  the  rights  of  parties  in 
interest  are  to  be  affected,  except  upon  notice ;  and  notice  is 
required  in  judicial  proceedings  alone.  The  acts  of  minis- 
terial officers  are  to  be  tested  by  the  law  which  authorized 
them.  When  the  act  is  completed,  their  power  is  functus 
officio  ;  and  if  in  the  record,  return,  or  other  evidence  of  their 
acts  they  have  failed  to  conform  to  the  requisitions  of  the 
law  of  the  land,  or  to  state  the  facts  as  they  actually  trans- 
pired, the  error  cannot  be  obviated  by  an  amendment,  because 
their  power  over  the  subject  is  exhausted.  By  the  record  as 
originally  made  their  acts  must  stand  or  fall. 

§  883.  Ministerial  Officer  cannot  amend  his  Kecord  'without 
Authority.  —  It  is  impossible  to  sustain  a  power  in  the  officer 
who  sells  land  for  the  non-payment  of  taxes,  or  in  any  officer 
connected  with  the  proceedings,  to  amend  the  record  of  their 
acts  after  they  have  been  made.  In  Blight's  Heirs  v.  Banks  ^  the 
return  of  the  register  showed  a  sale  of  1,900  acres,  while 
the  certificate  of  the  sale  called  for  4,900  acres ;  afterwards, 
the  return,  which  had  been  recorded  in  the  auditor's  office, 
was  altered  by  the  auditor  to  correspond  with  the  certificate. 
The  proceedings  were  held  void.  By  the  court :  "  As  the 
entry  and  return  of  the  sale  by  the  register,  and  the  record  in 
the  auditor's  office,  is  kept  in  the  custody  of  the,  officers  of  the 
law,  and  the  certificate  is  kept  by  the  purchaser,  and  operates 
as  a  mere  memorandum  directory  to  the  surveyor,  and  has  no 
validity  in  passing  the  title,  we  concede  the  preference  to  the 

1  6  T.  B.  Mon.  (Ky.)  206. 
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record,  and  conceive  it  ought  to  prevail  as  fixing  the  true 
quantity.  And  although  the  return  of  the  register  and 
record  of  the  auditor  have  since  been  changed  by  the  audi- 
tor to  conform  to  the  certificate,  yet  this  change  was  not 
authorized,  and  we  cannot  deem  the  sale  valid  for  more  than 
1,900  acres."  The  same  question  was  decided  in  Blight's 
Lessee  v.  Atwell.^ 

§  884.  Amendment  will  be  allowed  where  the  Rights  of 
Third  Parties  have  not  intervened.  —  Where  the  rights  of 
third  parties  have  not  intervened,  the  records  of  the  county 
convention  voting  the  county  tax  may,  upon  proper  proof,  be 
amended  so  as  to  show  that  the  clerk  of  the  convention  took 
the  oath  of  office,  although  there  is  nothing  in  the  record,  as 
originally  made,  indicating  the  probability  that  he  did  so.^ 
So,  where  the  rights  of  third  parties  have  not  intervened,  a 
tax  collector's  return  that  he  put  up  the  whole  lot  for  sale 
may  be  amended  conformably  with  the  truth,  so  as  to  show 
that  he  offered  for  sale  only  so  much  of  the  lot  as  was  neces- 
sary to  pay  the  tax  and  charges.^  The  amendments  in  this 
case  were  further  held  to  be  of  such  a  nature  that  they  might 
be  made  after  verdict,  and  when  made,  judgment  was  rendered 
thereon.*  The  whole  doctrine  of  amendment  was  discussed, 
and  the  power  sustained,  in  Gibson  v.  Bailey.^  The  facts 
were,  that  the  return  of  the  posting  up  of  the  warrant  for 
the  town  meeting  at  which  the  tax  was  levied  and  the  ofiicers 
elected  was  illegal.  It  did  not  appear,  from  the  return,  when 
the  warrant  was  posted  up,  nor  that  it  was  posted  at  a  public 
place.  Nor  did  it  appear  upon  the  face  of  the  town  records 
that  the  collector  took  the  oath  of  office  prescribed  by  law. 
A  motion  was  made  to  permit  the  record  and  return  to  be 
amended.  By  the  court:  "It  has  already  been  settled  that 
the  record  of  towns  may  be  amended  to  conform  to  the  truth 

1  7  T.  B.  Men.  (Ky.)  264,  268. 

2  Jaquith  »'.  Putney,  48  N.  H.  138;  see  also  Whittier  v.  Varney,  10  id. 
291,  298,  299;  Bean  v.  Thompson,  19  id.  290  ;  Bishop  ».  Cone,  3  id.  51.3; 
Avery  v.  Bowman,  39  id.  893. 

s  Jaquith  ».  Putney,  supra.  *  See  10  N.  H.  291. 

6  9  N.  H.  168. 
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of  the  fact.^  The  amendment  must  be  made  by  the  person 
in  oflSce  at  the  time.  The  form  in  which  such  amendments 
are  to  be  made  has  never  yet  been  settled.  It  will  be  very 
dangerous  to  sanction  alterations  of  the  books  themselves 
by  erasures  and  interlineations.  And  we  are  of  the  opinion 
that  they  should  be  made  only  upon  evidence  showing  the 
truth  of  the  facts,  and  then  by  drawing  out  in  form  the 
amendment  which  the  facts  authorize.  The  amendment,  with 
the  order  under  which  it  is  made,  may  then  be  annexed  to 
the  books  where  the  original  is  recorded,  so  that  the  whole 
matter  will  appear;  and  in  furnishing  copies,  the  original 
and  sfmendment  should  both  be  furnished.  But  it  is  objected 
by  the  demandant  that  no  amendment  ought  to  be  made  to 
her  prejudice.  That  when  she  purchased,  these  defects  in 
the  vendue  title  were  apparent ;  and'  that  she  must  be  pre- 
sumed to  have  purchased  with  knowledge  that  the  title  was 
defective.  The  general  rule  is  that  amendments  of  records 
are  made  with  a  saving  of  the  rights  of  third  persons  acquired 
since  the  existence  of  the  defect.  To  apply  this  rule  to  all 
cases  of  defects  in  sales  of  land  for  taxes  would  in  effect 
be  very  nearly  denying  a  right  to  amend ;  as  the  owner 
would  attempt  to  defeat  any  amendment  by  conveying  to 
some  friend,  who  would  bring  a  suit  in  his  behalf.  It  would 
at  least  be  necessary  to  confine  the  application  of  the  prin- 
ciple to  cases  where  the  land  had  been  actually  conveyed 
bona  fide.  But  instances  might  exist  where  the  purchaser, 
although  he  might  not  have  found  upon  the  records  all  that 
was  necessary  to  make  a  formal  and  valid  record,  might  have 
been  well  assured,  from  what  he  did  find,  that  all  that  was 
necessary  had  in  fact  been  done.  Where  what  is  necessary 
is,  although  not  formally  stated,  so  far  set  down  as  to  lead 
to  a  belief  that  a  correct  record  might  have  been  made,  there 
seems  to  be  no  reason  why  a  purchaser  who  has  access  to  the 
records  should  not  take  it,  subject  to  a  right  to  have  the 
record  put  in  form  if  the  truth  will  warrant  it.  Where,  on 
the  other  hand,  nothing  appears  upon  the  record  in  relation 
to  any  particular  fact  necessary  to  make  out  a  title,  nor  is 

^  See  1  Dill,  on  Mun.  Corp.  §§  232,  233,  and  the  cases  there  cited. 

829 


§  885  OP   THE   AMENDMENT   OP   THE  PROCEEDINGS. 

anything  set  down  from  which  it  is  naturally  to  be  inferred 
that  the  fact  existed,  a  bona  fide  purchaser  ought  not  to  have 
his  title  defeated  by  supplying  a  record  instead  of  amending 
a  record."  The  motion  in  that  case  was  allowed  on  condition 
that  the  proposed  amendment  accorded  with  the  facts.  There 
does  not  seem  to  be  much  objection  to  this  doctrine,  by  which 
the  rights  of  third  persons  are  saved,  and  the  power  is  con- 
fined to  cases  when  the  law  has  in  fact  been  complied  with 
by  the  officers,  but  a  record  of  their  proceedings  has  been 
imperfectly  made  up,  and  where  sufficient  evidence  of  the 
compliance  appears  upon  the  face  of  the  record  either  in 
express  terms,  or  by  legitimate  inference,  from  the  facts 
actually  stated.  Indeed,  in  such  cases  the  court  would  up- 
hold the  title  of  the  purchaser  without  any  amendment  at 
all ;  treating  all  defects  as  amended  which  according  to  the 
general  principles  of  the  law  might  be  amended. 

§  885.  Such  was  the  doctrine  asserted  in  Atkins  v. 
Hinman,^  where  in  a  collateral  action  amendments  of  the  tax 
record  were  permitted  in  the  Circuit  Court,  and  the  Supreme 
Court  sustained  them  upon  the  ground  that  they  were  only 
the  correction  of  clerical  mistakes,  and  could  prejudice  no 
person's  right;  that  they  brought  no  new  matter  into  the 
case,  and  gave  no  additional  efficacy  to  the  proceedings,  but 
simply  put  them  in  stricter  conformity  to  the  provisions  of 
the  statute.  And  it  must  be  remembered  that  these  amend- 
ments were  of  the  judgment  and  precept  under  the  Illinois 
statute  of  1839,  and  the  anterior  proceedings  upon  the  files 
of  the  court  furnished  the  facts  whereon  the  amendments 
were  based.  It  was  intimated  in  Young  v.  Thompson  ^  that 
a  judgment  upon  the  delinquent  list  might  be  amended  by 
adding  the  date  of  its  rendition  upon  a  proper  application. 
Where  the  certificate  of  publication  of  the  collector's  notice  of 
his  intended  application  for  judgment  for  taxes  is  deficient,  the 
same  may  be  amended  by  order  of  the  court,  upon  notice  being 
given  to  the  opposite  party,  even  after  judgment,  provided  it  is 
done  at  the  same  term  at  which  judgment  was  rendered.^ 

1  7  111.  451.  2  14  111.  380. 

8  Dunham  v.  Chicago,  55  111.  357;  see  Coughran  v.  Gutchens,  18  id.  390. 
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In  Annan  v.  Baker  ^  it  was  said  that  an  application  to  correct 
a  mistake  in  the  record  of  the  collector's  return  of  the  land 
sold  and  the  description  in  the  tax  deed  should  be  made  to 
the  chancery  side  of  the  court  in  a  direct  proceeding  for  that 
purpose.  Where  a  tax  roll  showed  an  error  on  its  face  of 
ten  cents  in  the  aggregate  amount  of  tax  carried  out  opposite 
a  certain  parcel  of  land,  which  error  the  county  treasurer 
corrected  before  sale,  it  was  held  that  as  this  did  not  injure 
the  owner  it  must  be  disregarded.^ 

§  886.  Amendment  Refused. — In  Pitkin  V.  Yaw^  a  motion 
was  made  to  amend  the  precept  in  an  action  of  ejectment. 
Upon  the  trial  of  the  cause  it  was  refused.  Treat,  C.  J. : 
"  If  such  an  amendment  is  allowable,  it  should  only  be  made 
upon  a  distinct  application  to  the  court  for  the  purpose. 
The  application  should  have  no  connection  with  any  other 
case.  A  contrary  practice  would  introduce  much  confusion 
into  judicial  proceedings.  A  court  engaged  in  the  trial  of 
a  case  ought  not  to  be  delayed  and  embarrassed  by  motion 
to  amend  the  record  of  another  proceeding  which  is  but  col- 
laterally in  question  before  it.  Such  an  application  might 
involve  the  necessity  of  bringing  other  parties  and  different 
interests  before  the  court."  A  tax  deed  is  void  and  inad- 
missible unless  supported  by  a  valid  judgment  and  precept.* 
The  precept  is  the  authority  to  sell ;  and  if  it  is  not  signed  or 
sealed  by  the  county  clerk,  or  has  not  at  the  time  of  sale  his 
certificate  attached  to  it,  the  precept  is  void,  and  no  amend- 
ment of  it  can  relate  back  to  cause  the  title  to  pass  by  the 
sale,  or  of  itself  divest  one  man  of  his  title  and  invest  it  in 
another.  If  absolutely  void  for  want  of  signature  of  the 
clerk  and  seal  of  the  court,  it  is  not  amendable.^  If  the 
description  of  the  tract  sold  at  the  time  of  the  sale  is  general, 

1  49  N.  H.  161, 171. 

2  Case  V.  Dean,  16  Mich.  12. 

'  13  ill.  251.     Semble,  that  precept  may  be  amended  to  follow  judg- 
ment.   Eppinger  v.  Kirby,  23  HI.  521, 

•  Eagan  v.  Connelly,  107  111.  459  (1883) ;  Cottingham  v.  Springer,  88  id. 
91  (1878). 

^  Eagan  v.  Connelly,  supra. 
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as  "  fourteen  feet "  in  a  certain  lot,  or  "  one-eighth  "  of  a 
certain  lot,  the  sale  is  void  for  uncertainty,  and  the  defect 
cannot  be  cured  by  inserting  a  proper  description  in  the 
certificate  of  purchase  or  collector's  deed.^ 

§  887.  Statutory  Power  of  Amendment.  —  Power  to  amend 
is  in  some  cases  given  by  statute.  In  Conway  v.  Younkin  ^ 
it  was  held  that  the  omission  of  the  assessor  to  insert  the 
name  of  a  person  whom  he  intended  to  assess  jointly  with 
another,  as  the  owners  of  the  property  assessed,  is  an  error 
that  may  properly  be  corrected  by  the  clerk  of  a  board  of 
supervisors,  under  §  747  of  the  Revision.  But  under  that 
section  he  cannot  increase  the  assessment  of  property,  the 
valuation  of  which  he  thinks  too  low,  when  it  is  not  shown 
that  such  valuation  was  the  result  of  a  mistake  or  error,  or 
that  it  was  not  proportionate  to  that  put  upon  other  property.^ 

1  Roberts  v.  Chan  Tin  Pen,  23  Cal.  259. 
'  28  Iowa,  295.  »  Jones  v.  Tiffin,  24  Iowa,  190. 
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op  the  consent  op  the  owner  to  irregularities  in  the 
proceedings;  and  op  estoppel. 

§  888.  Estoppel.  —  The  general  rule  is  that  no  consent  of 
the  owner  to  waive  irregularities  will  estop  him  at  law  from 
setting  up  the  invalidity  of  the  tax  title.^  The  authority  to 
sell  comes  from  the  statutes,  not  from  the  owner.  It  is  pos- 
sible that  equity  might  imder  some  circumstances  treat  the 
conduct  of  the  owner  as  amounting  to  a  private  contract,  and 
enforce  it  as  such,  though  the  usual  inadequacy  of  consider- 
ation would  probably  prevent  equitable  compulsion  for  the 
transfer  of  the  land.^  As  to  irregularities  and  errors  in  the 
assessment  or  levy,  a  person  may  certainly  place  himself  in 
such  a  position  as  to  lose  all  right  to  complain,  especially  if 
he  is  the  cause  or  a  part  cause  of  the  trouble.^ 

§  889.  Where  one  of  the  parties  claiming  title  to  land  had 
made  in  the  capacity  of  collector,  which  office  he  formerly 
held,  a  tax  deed  of  the  land  under  which  the  other  party 
claims,  and  such  tax  deed  is  void  by  reason  of  stating  a  sale 
in  lump,  whereas  the  sale  was  in  parcels,  as  appeared  by  the 
tax  certificate,  the  party  who  made  the  deed  is  not  estopped 
to  set  up  the  defect  in  the  deed.*  The  fact  that  taxes  levied 
upon  assessments  made  in  the  same  manner  in  previous  years 
(eighteen  years  in  this  case)  had  been  paid  by  the  owners  of 
the  property,  creates  no  estoppel  upon  their  objecting  to  the 
validity  of  the  assessment  in  question.^ 

§  890.  It  may  be.  laid  down  as  a  general  rule  of  law,  that 
where  an  irregularity  of  such  a  character  as  to  affect  the 

1  §§  889-892.  s  §  893.  s  §  §94. 

*  Byam  o.  Cook,  21  Iowa,  392. 
«  Crnger  ».  Dougherty,  48  N.  Y.  107. 
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power  of  the  of&cer  to  sell  takes  place  in  any  part  of  the  pro- 
ceedings, and  the  owner  of  the  land,  being  aware  of  the  fact, 
is  silent,  and  takes  no  steps  to  prevent  the  sale,  but  permits 
it  to  proceed,  or  even  actually  consents  to  waive  the  irregular- 
ity, a  sale  under  such  circumstances  will  not  be  recognized 
in  a  court  of  law.  The  ofiBcer  derives  his  authority  from  the 
law,  and  not  from  the  owner.  He  must  obey  the  lajv,  and  not 
the  orders  of  a  private  individual.  When  he  keeps  within  the 
pale  of  his  authority,  minor  irregularities  may  be  cured  or 
waived  by  the  party  in  interest,  without  impairing  the  oflBcial 
character  and  validity  of  the  proceedings ;  but  the  authority 
itself,  or  any  substantial  link  in  the  series  of  acts  which  are 
necessary  to  establish  the  existence  of  the  power,  cannot  be 
supplied  or  enlarged  so  as  to  give  official  character  and 
validity  to  acts  not  authorized  or  sanctioned  by  the  plain 
provisions  of  the  statute.^ 

§  891.  This  was  the  doctrine  established  by  the  Supreme 
Court  of  Alabama  in  the  case  of  Scales  v.  Alvis,^  where  the 
statute  provided  that  the  collector  should  advertise  the  de- 
linquent list  three  months  prior  to  the  sale ;  and  the  facts 
were  that  the  advertisement  was  first  inserted  Jan.  4, 1843, 
announcing  that  the  sale  would  take  place  Feb.  1, 1843,  and 
the  collector,  discovering  his  error,  amended  the  advertise- 
ment by  changing  the  day  of  sale,  to  April  4 ;  but  this  was 
done  after  the  first  publication,  so  that  the  full  three  months' 
notice  required  by  law  was  not  in  fact  given.  The  collector 
notified  the  delinquent  owner  of  the  error,  and  the  latter  con- 
sented to  it.  The  court  held  that  the  sale  was  a  nullity,  and 
the  consent  of  the  owner  did  not  cure  the  irregularity. 

§  892.  The  same  principle  was  applied  in  Kentucky  to  a 
sheriff's  sale,  where  the  officer  seized  and  sold  more  land  of 

1  Where,  after  an  invalid  sale  of  unseated  lands  to  the  county,  the 
commissioners,  treating  it  as  a  nullity,  continued  to  tax  the  land,  a  county 
commissioner,  bidding  more  than  the  taxes  and  costs,  is  competent  to  pur- 
chase at  a  regular  treasurer's  sale,  founded  on  such  new  assessment;  and 
he  is  not  estopped,  by  reason  of  his  official  character,  from  setting  up  a 
title  thus  acquired  against  the  former  owner.  Cuttle  v.  Brockway,  32  Pa. 
St.  45. 

2  12  Ala.  617. 
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the  judgment  debtor  than  was  necessary  to  satisfy  the  execu- 
tion. This  was  an  irregularity  which  by  the  law  of  Kentucky 
rendered  the  sale  void ;  but  it  further  appeared  in  the  case  that 
the  debtor  had  consented  to  the  levy  and  actually  received  the 
surplus  of  the  sale  money.  The  sale  was  declared  illegal  and 
void,  and  the  judgment  debtor  was  not  estopped  at  law  .from 
relying  upon  the  error  to  defeat  the  title  of  the  purchaser.^ 

§  893.  Equity  may  treat  the  Facts  as  amounting  to  a  Private 
Contract.  —  In  this  case  the  court  intimated  that  if  the  sale 
had  any  validity  at  all,  it  derived  it  from  the  individual  acts 
and  private  authority  of  the  debtor,  and  that  probably  a  court 
of  equity  would  treat  the  proceeding  as  creating  a  contract 
by  way  of  estoppel,  and  compel  the  completion  of  the  pur- 
chaser's title.  And  in  Buchannon  v.  Upshaw  ^  the  Supreme 
Court  of  the  United  States  held  that  where  the  owner  of  land 
recognized  a  sale  of  it  made  by  a  person  who  had  no  authority 
to  sell,  there  was  a  privity  of  contract  between  the  owner  and 
purchaser  which  a  court  of  equity  would  enforce.  Whether 
this  doctrine  is  applicable  to  a  tax  sale,  and  whether  a  court 
of  equity  would  undertake  to  supply  a  want  of  power  in  the 
officer  by  the  simple  consent  of  the  owner,  —  substitute  a  pri- 
vate in  lieu  of  a  public  authority  to  do  an  act, —  and  enforce  a 
sale  of  a  valuable  tract  of  land  for  a  trifling  consideration,  — 
an  unconscionable  bargain,  —  has  never  been  decided.  It  is 
predicted,  however,  that  such  a  case  would  find  but  little  favor 
in  that  forum ;  and  it  will  be  shown  hereafter  that  a  tax  sale 
which  is  void  at  law  can  in  no  conceivable  case  be  aided  by 
a  court  of  equity.  No  act  done  under  a  statutory  power 
which  is  void  for  non-compliance  with  the  letter  and  spirit 
of  the  law  can  be  aided  there.  Chancery  possesses  no 
dispensing  or  substitutional  power. 

§  894.  Cases  in  which  the  Facts  have  been  held  to  estop.  — 
A  tender  to  redeem  admits  the  amount  due,  and  is  a  waiver 
of  any  irregularity  in  the  assessment  or  sale.^  In  Ives  v. 
North  Canaan,*  the  court  having  found  that  the  plaintiff  had 

1  Isaacs  V.  Gearheart,  12  B.  Mon.  (Ky.)  231. 
"  1  How.  (U.  S.)  56.    See  Nye  v.  Denny,  18  Ohio  St.  246. 
»  Burton  ».  Hintrager,  18  Iowa,  348.  *  33  Conn.  402. 
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assented  to  the  assessment  of  personal  property  in  a  town 
other  than  where  he  resided,  where  it  legally  ought  to  have 
been  taxed,  it  was  held  that  he  was  estopped  from  denying 
the  legality  of  the  assessment.^  In  Ferguson  v.  Landram  ^  it 
was  held  that  persons  are  estopped  from  denying  the  con- 
stitutionality of  a  local  statute  by  participating  in  the  procure- 
ment of  its  passage,  by  ratifying,  acquiescing  in,  or  approving 
it  after  its  passage,  and  by  becoming  recipients  of  benefits 
under  it ;  and  all  such  persons  are  held  to  be  liable  to  the  tax 
authorized  by  such  enactment,  although  it  is  unconstitutional 
and  invalid  as  to  all  other  persons.^  In  an  action  to  recover 
taxes  where  one  has  requested  a  reassessment,  he  cannot 
object  to  it  on  the  ground  of  want  of  authority  of  the  officers 
to  make  it.*  So  equity  will  not  relieve  against  an  erroneous 
assessment  where  the  error  arose  from  following  a  list  handed 
in  by  the  party  complaining,  but  will  leave  the  party  to  his 
legal  remedy.^  When  a  taxpayer  lists  several  tracts  as  one, 
with  a  gross  valuation,  neither  the  taxpayer  nor  his  grantee 
can  complain  of  a  gross  assessment  after  all  opportunity  for 
a  separate  assessment  has  passed.^ 

1  See  also  Teele  v.  Green,  28  Ind.  184. 

*  5  Bush  (Ky.),  230.  «  See  also  authorities  there  cited. 

*  Burr  V.  Wilcox,  13  Allen  (Mass.),  269. 

*  Hubbard  v.  Winsor,  15  Mich.  146. 

*  Albany  Brewing  Co.  v.  Meriden,  48  Conn.  245  (1880). 
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STATUTES   OP  LIMITATION. 

§  895.  Summary  of  the  Subject.  —  It  is  proper  that  one 
whose  rights  are  iavaded  should  seek  redress  with  reasonable 
diUgence.  It  is  proper  for  the  sake  of  stability  and  the  secu- 
rity and  peace  of  society  that  old  disputes  should  not  have 
eternal  life,  but  should  die  a  statutory  death.  The  justice  of 
the  general  purpose  of  statutes  of  limitation  is  clear.^  The 
general  limitation  in  relation  of  land  titles  is  twenty  years 
after  cause  of  action  arises,  that  is,  after  adverse  possession 
begins;^  before  that  the  legal  seisin  draws  after  it  the  pos- 
session, and  there  is  no  need  for  suit.^  To  so  much  land  as  is 
actually  reduced  to  possession,  occupied,  cultivated,  or  fenced, 
this  applies  to  give  title  after  twenty  years,  without  reference 
to  any  deed.  But  as  to  land  not  thus  actually  reduced  to  pos- 
session, a  deed  is  useful  as  showing  the  extent  to  which  the 
occupant  claims  ;  and  for  this  purpose  a  tax  deed  may  be  en- 
tirely competent,*  even  though  it  is  defective.  All  that  is 
necessary  is  an  actual  possession  in  good  faith,  and  a  tax 
deed  good  on  its  face  will  give  bounds  to  the  claim,  and  set 
the  twenty  years  running  on  the  land  it  purports  to  convey.^ 
Beside  these  general  laws  applicable  to  all  sorts  of  land  titles, 
there  are  many  statutes  prescribing  a  short  term  of  limita- 
tion, and  made  applicable  especially  to  tax  titles.  The  pre- 
scribing of  a  short  period  of  limitation  is  entirely  within  the 
power  of  the  legislature.®  These  statutes  sometimes  say  that 
the  time  shall  begin  to  nm  from  the  sale,  which  for  limitation 

1  §  896.        »  §  897.         »  §  897.         *  §§  898-900.         6  §§  899, 900. 

'  Thomas  v.  Stickle,  32  Iowa,  71;  Eldridge  v.  Kuehl,  27  id.  160; 
Henderson  v.  Oliver,  28  id.  20;  Sprecker  v.  Wakeley,  11  Wis.  432; 
Edgerton  v.  Bird,  6  id.  532;  Shiek  v.  McElroy,  20  Pa.  St.  25;  Lassiter  ». 
Lee,  68  Ala.  287. 
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purposes  is  construed  to  mean  the  execution  of  the  deed,i  that 
being  the  point  in  the  sale  proceedings  which  vests  in  the 
purchaser  the  rights  upon  which  the  statute  runs.  The  usual 
start  of  the  statute  is  from  the  recording  ^  of  the  deed.^ 
Against  suit  by  the  purchaser  it  is  held  in  one  State  at  least 
that  the  statute  runs  from  the  time  he  is  entitled  to  deed.* 
If  the  land  was  outside  the  taxing  oflScer's  district,  or  the 
deed  was  obtained  by  fraud,  the  statute  will  not  run."  The 
limitation  will  not  make  a  defective  title  good  against  one  as 
to  "whom  the  title,  even  if  perfect,  would  have  been  only  a 
redemption.^  If  the  land  was  listed  in  the  name  of  the  pur- 
chaser, or  he  was  in  possession  at  the  time  of  assessment  and 
sale,  the  statute  will  not  run.''  Where  the  purchaser  has 
been  prevented  from  asserting  his  rights  by  unfounded  litiga- 
tion until  the  statute  has. run  against  him,  equity  will  aidhim.^ 
But  in  general  —  I  ought  to  be  able  to  say  always — some- 
thing more  must  transpire  to  set  the  statute  in  motion  than 
the  execution  or  recording  of  a  deed  purporting  on  its  face  to 
pass  title  or  jurisdiction  of  the  deed,  or  absence  of  fraud. 
The  statute  cannot  run,  though  the  deed  is  recorded,  until  there 
is  a  right  of  action  for.it  to  run  upon.  So  long  as  the  owner 
is  in  possession,  the  statute  does  not  run  against  him,  but  runs 
against  the  purchaser.  If  the  purchaser  takes  possession  and 
keeps  it,  the  statute  runs  against  the  owner,  but  not  against 
the  tax  claimant.  But  if  neither  owner  nor  purchaser  takes 
actual  possession,  trouble  arises.  In  whom  is  the  constructive 
possession  of  unoccupied  lands  sold  and  deeded  for  taxes  ?  It 
has  been  held  that  the  purchaser  must  take  actual  possession 
in  order  that  the  statute  may  run  in  his  favor ;  for  the  legal 
ownership  in  his  opponent  draws  to  itself  the  constructive  pos- 
session of  the  vacant  land,  and  the  owner  can  bring  no  eject- 
ment under  such  circumstances  against  the  purchaser.*    In 

1  §§  901,  937. 

s  Jones  V.  Randle,  eS  Ala.  258;  Douglass  v.  Tullock,  31  Iowa,  262; 
Estes  V.  Stebbins,  25  Kan.  31. 

8  §§  903,  920,  925,  932,  934,  935.       *  §  923.       »  §  941.       «  §  947. 
'  §  913.  »  Union  Mut.  L.  Ins.  Co.  ».  Dice,  14  Fed.  Kep.  523. 

»  §§  932,  935,  937. 
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Arkansas,^  Illinois,^  lowa,^  Kansas,*  Missouri,^  Pennsylvania,^ 
and  "Wisconsin,^  however,  a  tax  deed  valid  on  its  face  gives  to 
the  grantee  constructive  possession  of  the  land,  and  the  owner 
may  sue.    In  one  State  it  was  held  that  the  fact  of  the  owner's 
power  to  bring  a  bill  in  equity  against  the  purchaser  was  suffi- 
cient to  set  tlie  statute  running  in  the  case  of  vacant  land, 
and  so  far  as  concerns  barring  the  suit  to  remove  cloud,  it 
would  seem  fair  enough  to  allow  the  statute  such  operation ; 
but  the  question  may  be  very  pertinent  how  the  right  to  bring 
ejectment  can  be  barred  until  it  exists.*    It  is  very  clear  that 
a  deed  which  is  void  on  its  face  will  not  give  any  constructive 
possession ;  ^  and  there  is  very  serious  question  of  the  power 
of  the  legislature  to  give  such  effect  to  wny  deed  that  fails  to 
carry  title,  at  least  without  providing  for  notice  to  the  owner 
of  the  danger  his  rights  are  in.^"    I'o  turn  the  real  title  in  the 
owner  into  a  mere  right  of  action,  and  merely  by  lapse  of  time 
transfer  the  land  to  one  who  never  had  any  valid  claim  to  it 
(the  tax  proceedings  being  void),  is  not  constitutional  legisla- 
tion."   It  is  like  saying  to  a  woman,  "  Here  is  a  man  who  has 
been  hanging  round  five  or  six  years  claiming  that  he  is  your 
husband ;  I  know  he  never  was  married  to  you,  but  he  put 
on  record  a  claim  that  he  was,  and  you  never  contradicted  it. 
Of  course,  I  know  you  did  not  know  anything  about  it,  and 
knowing  well  enough  that  you  were  not  married,  no  doubt 
there  was  little  reason  to  expect  you  to  hunt  the  records  in 
search  of  such  a  claim  ;  but '  for  the  repose  of  rights '  I  must 
hold  that  this  man  is  lawfully  your  husband."     Giving  con- 
structive possession  to  the  tax  purchaser  without,  any  notice  to 
the  owner,  seems  to  be  aiding  the  repose  merely  of  wrongs, 
and  encouraging  them  to  keep  dark  and  out  of  the  way  until 
they  can  grow  into  power,  and  to  further,  not  the  repose  of 
any  right  of  any  sort,  but  to  put  an  element  of  danger  into 
real-estate  ownership.     It  is  a  fraud  upon  the  owner  to  give 
the  holder  of  a  void  title  constructive  possession  without  no- 
tice to  said  owner ;  and  no  time  should  run  in  such  a  case 

1  §  902.  2  §  910.  «  §  922.  *  §  926. 

«  §  934.  6  §  937.  '  §  911.  »  §§  982,  987. 

•  §§  934,  941.  i»  §  944.  "  §  945. 
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until  discovery  of  the  fraud  at  the  least.  As  to  one  of  the 
great  elements  of  title,  the  possession,  both  the  parties  are  in, 
the  same  position  ;  as  to  the  other  element,  the  claim  derived 
from  former  possessions,  the  right  and  justice  are  all  with  the 
owner.  Which  party  ought  the  law  to  back,  —  the  one  who 
has  a  right,  or  the  one  who  has  none  ?  By  a  fiction  of  law  the 
constructive  possession  is  to  be  given  to  one  or  the  other ;  a 
statute  which  creates  a  fiction  in  order  to  secure  an  unjust 
claim  supremacy  over  a  just  one  is  unworthy  the  sacred  name 
of  law.  If  there  is  any  real  right,  such  as  an  actual  posses- 
sion, however  subordinate  to  other  rights,  it  seems  proper  to 
set  a  limit  to  its  distui-bance ;  for  possession  is  the  parent  of  all 
other  rights.  It  is  the  germ  cell ;  it  is  the  fountain.  All 
rights  are  drawn  from  that  source,  and  have  grown  stronger 
as  these  waters  have  poured  through  the  channels  of  time ; 
but  if  the  fountain  ceases  to  pour  its  forces  in  the  old  way, 
and  begins  to  work  a  new  channel,  well  may  the  new 
stream  grow  into  recognition  by  the  same  process  that  gave 
strength  to  its  predecessors ;  but  a  tax  purchaser  who  gets  no 
valid  title  and  does  not  take  actual  possession,  nor  give  any 
notice  that  he  claims  possession,  has  no  right  upon  which  to 
build  a  limitation.  There  is  nothing  to  give  repose  to.  The 
law  cannot  by  its  fiat  create  rights,  any  more  than  it  can  make 
value  by  a  word.  Rights  are  parts  of  the  substance  of  things ; 
all  the  law  can  do  is  to  protect  them.  If  the  actual  posses- 
sion is  in  the  purchaser,  the  legislature  can  bar  the  owner 
after  a  short  term,  no  matter  what  defect  may  exist  in  the  tax 
proceedings,  or  how  void  the  deed  may  be  on  its  face  orotherT 
wise.^  If  the  actual  possession  is  in  the  owner,  the  law-makers 
may  bar  the  purchaser ;  but  they  cannot  compel  the  owner  to 
bring  suit  against  the  purchaser,  nor  even  a  bill  to  remove  the 
cloud.2  It  is  utterly  beyond  legislative  power  to  transfer  to 
B.  property  of  which  A.,  the  owner,  is  in  the  actual  possession 
by  himself  or  his  agent  or  lessee  or  licensee,  by  void  tax  pro- 
ceedings and  lapse  of  time.  "  When  the  owner  remains  in  pos- 
session, it  is  manifestly  unjust  to  enact  that  mere  lapse  of  time 
shall  transfer  his  title  to  another ;  and  the  competency  of  such 

1  §  943.  2  §  932. 
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legislature  is  very  questionable."  ^  If  the  actual  possession  is 
in  neither,  the  rule  last  expressed  should  govern  in  the  interests 
of  the  stability  of  property  rights.  Sometimes  the  payment 
of  taxes  is  added  as  a  requisite  for  the  running  of  the  statute.^ 
In  Iowa,  a  claim  of  title  is  sufficient  to  set  the  statute  running 
without  "  color  of  title ; "  but  almost  always  a  deed  is  neces- 
sary. A  sale  and  certificate  will  not  set  the  time  going,^  nor 
will  a  deed  relate  back  to  give  color  to  prior  possession ;  *  and 
generally  it  is  held  that  in  order  to  give  the  necessary  color 
of  title  the  deed  must  not  be  void  on  its  face ;  *  but  it  is  also 
held  that  although  good  faith  is  necessary,^  it  may  exist  in 
many  cases  where  the  deed  is  void  on  its  face,  as  well  as  where 
the  defect  is  back  of  the  deed  ;"  and  it  seems  to  be  the  better 
doctrine  that  a  deed  may  be  good  as  "  color  of  title,"  though 
void  on  its  face  as  a  conveyance  of  the  title.^  The  purchaser 
may  not  be  skilled  in  the  law,  and  no  more  able  to  detect  a 
flaw  on  the  face  of  the  deed  than  in  the  prior  proceedings ;  and 
he  has  a  right  to  rely  on  the  officer  who  makes  the  deed  and 
is  presumably  familiar  with  all  the  details  of  the  law.*  The 
maxim  that  every  one  is  presumed  to  know  the  law  is  not 
founded  in  fact,  for  that  is  to  the  contrary,  but  is  a  fiction 
of  law  to  subserve  the  purposes  of  justice,  and  should  never  be 
allowed  to  work  injustice.^  This  question  is  of  course  one  of 
construction  of  each  particular  statute ;  but  where  the  law  dis- 
tinctly and  unreservedly  bars  the  owner's  action  after  a  cer- 
tain time,  and  the  holder  of  the  tax  deed  takes  possession 
in  good  faith,  the  owner  ought  to  be  barred  by  the  short 
term,  whether  there  was  any  sale  or  assessment  or  not,  at  least 
if  the  owner  has  actual  notice  of  the  claim  of  the  one  in  pos- 
session. Where  the  law  barred  the  owner,  even  though  he 
had  paid  the  taxes,  unless  he  brought  suit  within  a  short  time, 
the  statute  was  held  not  to  apply  to  a  case  in  which  the  taxes 
were  paid  and  misapplied  by  the  officers,  and  the  land  errone- 
ously sold.^"    A  statute  which  bars  suit  to  recover  lands  "  sold 

1  Groesbeck  v.  Seeley,  13  Mich.  329;  Case  v.  Dean,  16  id.  12;  Conway 
e.  Cable,  37  111.  82;  Wain  v.  Shearman,  8  Serg.  &  R.  (Pa.)  357. 

2  §  910.    8  §  913.     •  §  913.    6  §§  906,  913,  927,  935.    «  §§  916,  941. 
'  §§  904,  907,  914,  941.  »  §  907.        »  §  907.        "  §  938. 
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for  taxes  "  does  not  operate  in  any  case  where  there  was  really 
no  sale,  as  if  there  was  no  levy  or  assessment  nor  actual  auc- 
tion.^ Under  many  statutes  there  are  decisions  that  jurisdic- 
tional defects  in  the  proceedings  are  not  cured  by  them ;  ^  but 
mere  irregularities  are  wiped  out  by  all  the  statutes  of  limita- 
tion.* For  example :  after  the  time  has  run,  the  tax  title 
cannot  be  invalidated  because  several  tracts  were  wrongfully 
sold  for  a  gross  amount,*  nor  because  the  value  of  a  revenue 
stamp  was  included  in  the  price,^  nor  because  of  failure  to 
file  a  surplus  bond,^  nor  because  the  sale  was  on  the  wrong  day, 
or  the  supervisors  failed  to  examine  and  receive  the  assess- 
ment roll  at  the  proper  time.'^  Statutes  of  limitation  curing 
tax  deeds  will  receive  a  strict  construction  against  the  cure. 
A  general  law  legalizing  the  taxes  assessed  in  a  certain  year  will 
be  construed  to  cure  only  defects  of  irregularity,  and  not  the 
assessment  of  a  joint  tax  on  separate  lots  owned  by  different 
parties.^  Adverse  possession  is  broken  by  forfeiture  of  the 
land.^  As  to  the  power  of  the  legislature  to  repeal  or  alter 
statutes  of  limitation,  it  is  laid  down  that  they  may  shorten 
the  time  so  as  to  affect  even  existing  cases  if  there  is  still 
left  a  reasonable  time  in  which  to  bring  suit ;  but  that  they 
cannot  so  change  the  law  as  to  impair  vested  rights,  as  by 
authorizing  suits  on  claims  actually  barred  by  the  running  of 
time  under  laws  remaining  in  force  until  the  period  was  com- 
plete on  said  claims,  but  afterward  repealed.^"  We  notice  be- 
low 11  the  law  in  various  States,  arranging  them  in  alphabetical 
order. 

§  896.  statutes  of  Limitation  in  general;  tbeir  Purpose  is 
Repose,  and  their  Justice  clear.  —  At  common  law  there  was 
no  limitation  as  to  the  time  of  commencing  a  suit,i^  and  now 

1  §§  919,  929.  2  §§  927,  929,  934.         »  §§  911,  918,  928,  936. 

*  Francis  v.  Grote,  14  Mo.  App.  324. 

6  Milledge  v.  Coleman,  47  Wis.  1841 

"  Iddings  V.  Cairns,  2  Grant  (Pa.),  88. 

'  Nevin  v.  Bailey,  62  Miss.  433. 

8  Mowry  v.  Blandin,  4  A.  Rep.  882;  see  on  construction  of  curative 
laws,  Clementi  ».  Jackson,  92  N.  Y.  591;  Clark  v.  Hall,  19  Mich.  357; 
McCallister  v.  Cottrille,  24  W.  Va.  173.  »  §  942. 

i»  §  946.  "  §  901,  et  seq.  "  Coke's  Littleton,  115  b. 
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a  party  is  not  bound  to  sue  immediately  for  any  injury  he 
may  sustain.  He  may  consult  his  own  convenience  as  to 
when  he  will  assert  his  rights,  provided  he  is  not  barred  of 
his  remedy  by  the  statutes  of  limitation,  or  neglects  to  assert 
his  rights  for  such  a  length  of  time  as  to  raise  the  presump- 
tion of  an  abandonment  of  his  claim  and  an  extinguishment 
of  his  cause  of  action.*  But  there  must  be  a  period  of  time 
fixed  by  positive  law  within  which  a  right  shall  be  prosecuted 
in  courts  of  justice.  Public  policy  demands  the  enactment 
of  such  laws,  and  they  are  universally  sanctioned  by  the  prac- 
tice of  nations  and  the  consent  of  mankind ;  especially  those 
which  give  peace  and  confidence  to  the  actual  possessor  and 
tiller  of  the  soil.  Such  laws  have  been  emphatically  and 
justly  denominated  statutes  of  repose.  The  best  interests  of 
society  require  that  causes  of  action  should  not  be  deferred 
an  unreasonable  length  of  time.  This  remark  is  peculiarly 
applicable  to  land  titles.  Nothing  so  much  retards  the 
growth  and  prosperity  of  a  country  as  insecurity  of  titles  to 
real  estate.  Labor  is  paralyzed  when  the  enjoyments  of  its 
fruits  are  uncertain;  and  litigation  without  limit  produces 
ruinous  consequences  to  individuals.^  The  principle  upon 
which  these  statutes  are  based  is  derived  from  the  natural 
law.  This  position  is  sustained  by  the  unanswerable  argu- 
ment of  Vattel.^    The  usueapio  and  prescriptio  of  the  civil 

»  Watkins  v.  White,  4  HI.  549. 

"  Bradstxeet  v.  HuntiDgton,  5  Pet.  (U.  S.)  402,  407;  Hawkins  v.  Bar- 
ney's Lessee,  Id.  457. 

'  Law  of  Nations,  B.  2,  ch.  11.  "  Nature  has  not  herself  established 
a  private  property  over  any  of  her  gifts,  and  particularly  over  land;  she 
only  approves  its  establishment  for  the  advantage  of  the  human  race.  On 
this  ground,  then,  it  would  be  absurd  to  suppose  that  after  the  introduc- 
tion of  domain  and  property  the  law  of  nature  can  secure  to  a  proprietor 
any  right  capable  of  introducing  disorder  into  human  society.  Such 
would  be  the  right  of  entirely  neglecting  a  thing  that  belongs  to  him, 
of  leaving  it  during  a  long  space  of  time,  under  all  the  appearances  of 
a  thing  utterly  abandoned,  or  not  belonging  to  him,  and  of  coming  at 
length  to  wrest  it  from  a  bona  fde  possessor,  who  has  perhaps  dearly  pur- 
chased his  title  to  it,  who  has  received  it  as  an  inheritance  from  his 
progenitors  or  as  a  portion  with  his  wife,  and  who  might  have  made 
other  acquisitions,  had  he  been  able  to  discover  that  the  one  in  question 
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law  was  the  simple  application  of  the  law  of  nature  to  the 
affairs  of  civil  society.    The  English  law  of  prescription  rela- 

■was  neither  solid  nor  lawful.  Far  from  giving  such  a  right,  the  law  of 
nature  lays  an  injunction  on  the  proprietor  to  take  care  of  his  property, 
and  imposes  on  him  an  obligation  to  make  known  his  rights,  that  others 
may  not  be  led  into  error;  it  is  on  these  conditions  alone  that  she  ap- 
proves of  the  property  vested  in  him,  and  secures  him  in  the  possession. 
If  he  has  neglected  it  for  such  a  length  of  time  that  he  cannot  now  be 
admitted  to  reclaim  it  without  endangering  the  rights  of  others,  the  law  of 
nature  will  no  longer  allow  him  to  revive  and  assert  his  claims.  We  must 
not  therefore  conceive  the  right  of  private  property  to  be  a  right  of  so  ex- 
tensive and  imprescriptible  a  nature  that  the  proprietor  may,  at  the  risk 
of  every  inconvenience  thence  resulting  to  human  society,  absolutely 
neglect  it  for  a  length  of  time,  and  afterwards  reclaim  it,  according  to 
his  caprice.  With  what  other  view  than  that  of  the  peace,  the  safety, 
and  the  advantage  of  human  society,  does  the  law  of  nature  ordain  that 
aU  men  should  respect  the  right  of  private  property  in  him  who  makes 
use  of  it?  For  the  same  reason,  therefore,  the  same  law  requires  that 
every  proprietor  who,  for  a  long  time,  and  without  any  just  reason, 
neglects  his  right,  should  be  presumed  to  have  entirely  renounced  and 
abandoned  it.  This  is  what  forms  the  absolute  presumption  (Juris  et  de 
jure)  of  its  abandonment,  —  a  presumption  upon  which  another  person  is 
legally  entitled  to  appropriate  to  himself  the  thing  so  abandoned.  The 
absolute  presumption  does  not  here  signify  a  conjecture  of  the  secret 
intentions  of  the  proprietor,  but  a  maxim  which  the  law  of  nature  ordains 
should  be  considered  as  true  and  invariable;  and  this  with  a  view  of 
maintaining  peace  and  order  among  men.  Such  presumption,  therefore, 
confirms  a  title  as  firm  and  just  as  that  of  property  itself,  and  established 
and  supported  by  the  same  reasons.  The  bona  fde  possessor,  resting  his 
title  on  a  presumption  of  this  kind,  has,  then,  a  right  which  is  approved 
by  the  law  of  nature ;  and  that  law,  which  requires  that  the  rights  of  each 
individual  should  be  stable  and  certain,  does  not  aUow  any  man  to  dis- 
turb him  in  his  possession.  The  right  of  usncaption  properly  signifies  that 
the  bona  fide  possessor  is  not  obliged  to  suffer  his  right  of  property  to  be 
disputed  after  a  long-continued  and  peaceable  possession  on  his  part;  he 
proves  that  right  by  the  very  circumstance  of  possession,  and  sets  up  the 
plea  of  prescription  in  bar  to  the  claims  of  the  pretended  proprietor. 
Nothing  can  be  more  equitable  than  this  rule.  If  the  claimant  were  per- 
mitted to  prove  his  property,  he  might  happen  to  bring  proofs,  very  con- 
vincing, indeed,  in  appearance,  but  in  fact  deriving  all  their  force  only 
from  the  loss  or  destruction  of  some  document  or  deed  which  would  have 
proved  how  he  had  either  lost  or  transferred  his  right.  Would  it  be  rea- 
sonable that  he  should  be  allowed  to  call  in  question  the  rights  of  the  posr 
sessor,  when  by  his  own  fault  he  has  suffered  matters  to  proceed  to  such 
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tive  to  incorporeal  rights  was  borrowed  from  the  civil  code. 
Courts  of  equity  refuse  to  enforce  a  stale  claim  by  analogy  to 
the  natural  and  civil  code,  and  usually  adopt  the  period  of 
time  fixed  by  statute  for  the  limitation  of  actions  in  courts 
of  law.  The  statutes  of  limitation  recognize  the  principles 
of  natural  justice,  but  fix  an  arbitrary  period  of  limitation 
according  to  the  local  wants  of  the  State  or  nation  by  the 
authority  of  which  they  were  enacted.  It  is  said  that  "pre- 
scription is  a  thing  of  policy,  growing  out  of  the  experience  of 
its  necessity ;  and  the  time  after  which  suits  or  actions  shall 
be  barred  has  been,  from  a  remote  antiquity,  fixed  by  every 
nation,  in  virtue  of  that  sovereignty  by  which  it  exercises  its 
legislation  over  all  persons  and  property  within  its  jurisdic- 
tion."^ These  statutes,  though  in  terras  acting  upon  the 
remedy  alone,  indirectly  bar  the  right.  A  right  without  a 
remedy  is  unknown  to  the  common  law.  Yet  these  statutes 
are  held  to  be  constitutional;  and  the  legislature  has  no 
power  to  impair  vested  rights  of  property  acquired  by  virtue 
of  a  tax  deed,  by  renewing  the  remedy  once  barred  under  a 

a  state  that  there  would  be  danger  of  mistaking  the  truth?  If  it  be 
necessary  that  one  of  the  two  should  be  exposed  to  lose  his  property,  it  is 
just  it  should  be  the  party  who  is  in  fault.  It  is  true,  that  if  the  bona  fide 
possessor  should  discover,  with  perfect  certainty,  that  the  claimant  is  the 
real  proprietor,  and  has  never  abandoned  his  right,  he  is  bound  in  con- 
science and  by  the  intei'nal  principles  of  justice  to  make  restitution  of 
■whatever  accession  of  wealth  he  has  derived  from  the  property  of  the 
claimant.  But  this  estimate  is  not  easily  made,  and  it  depends  on  cir- 
cumstances. As  prescription  cannot  be  grounded  on  any  but  an  abso- 
lute or  lawful  presumption,  it  has  no  foundation  if  the  proprietor  has 
not  reaUy  neglected  his  right.     This  condition  implies  three  particulars: 

(1)  That  the  proprietor  cannot  allege  an  invincible  ignorance,  either  on 
his  own  part,  or  on  that  of  the  persons  from  whom  he  derives  his  right; 

(2)  That  he  cannot  justify  his  silence  by  lawful  and  substantial  reasons ; 

(3)  That  he  has  neglected  his  right,  or  kept  silence  during  a  considerable 
number  of  years;  for  the  negligence  of  a  few  years  being  incapable  of 
producing  confusion,  and  rendering  doubtful  the  respective  rights  of  the 
parties,  is  not  sufficient  to  found  or  authorize  a  presumption  of  relinquish- 
ment. It  is  impossible  to  determine,  by  the  law  of  nature,  the  number  of 
years  required  to  found  a  prescription ;  this  depends  on  the  nature  of  the 
property  disputed,  and  the  circumstances  of  the  case." 

1  M'Elmoyle  ».  Cohen,  13  Pet.  (U.  S.)  312. 
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statute  of  limitation.^  When  prospective  in  their  operation, 
they  are  not  considered  as  impairing  vested  rights  or  the 
obligation  of  contracts.  They  rather  establish  that  a  certain 
lapse  of  time  shall  amount  to  evidence  of  a  transfer  of  prop- 
erty, or  the  performance  of  a  contract,  than  take  away  the 
one  or  dispense  with  the  other.  In  prescribing  the  evidence 
which  shall  be  received  in  its  courts,  and  in  giving  effect  to 
that  evidence,  a  State  is  clearly  within  the  limits  designated 
by  the  Constitution  of  the  United  States.  The  time  and  man- 
ner of  their  operation,  the  exceptions  to  them,  and  the  acts 
from  which  the  time  limited  shall  begin  to  run,  will  generally 
depend  upon  the  sound  discretion  of  the  legislature,  according 
to  the  nature  of  the  titles,  the  situation  of  the  country,  and  the 
emergency  which  leads  to  their  enactment.^  Those  statutes 
which  act  directly  upon  the  right  are  more  questionable,  but  still 
their  validity  may  be  sustained  upon  principle  and  authority .^ 
§  897.  The  General  Twenty  Vears'  Limitation  and  the  Adverse 
Possession  necessary.  —  It  is  enacted  by  the  statute,  21  Jac. 
1,  ch.  16,  "  that  no  person  or  persons  shall,  at  any  time  there- 
after, make  any  entry  into  any  lands,  tenements,  or  heredita- 
ments, but  within  twenty  years  next,  after  his  or  their  right, 
or  title,  which  should  thereafter  first  descend  or  accrue  to  the 
same ;  and  in  default  thereof,  such  persons  so  not  entering, 
and  their  heirs,  shall  be  utterly  excluded  and  disabled  from 
such  entry  after  to  be  made."  *  The  principle  of  this  clause 
has  been  adopted  by  nearly  all  the  American  States.  The 
Illinois  statute  of  Feb.  10, 1827  (and  which  took  effect  June 
1,  1827),  declares  "that  no  person  who  now  hath,  or  here- 
after may  have,  any  right  of  entry  into  any  lands,  tenements, 
or  hereditaments,  shall  make  any  entry  therein,  but  within 

1  Sprecker  v.  Wakeley,  11  Wis.  432;  Hill  v.  Krioke,  Id.  442;  Knox 
V.  Clevelanti,  13  id.  245. 

2  Aiigell  on  Limitations,  oh.  2,  §  11,  and  authorities  there  cited. 

'  Where,  by  law,  the  tax  deed  was  not  to  be  given  till  three  years  after 
the  tax  sale,  a  provision  declaring  that  it  should  not  be  invalidated  by  any 
irregularities  in  the  proceedings  (every  question  being  in  the  mean  time 
open  to  investigation)  may  be  sustained  as  a  statute  of  limitation.  Smith 
I'.  Cleveland,  17  Wis.  556. 

*  Cruise,  Digest,  Title  31 ;  Prescription,  ch.  2,  §  14. 
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twenty  years  next  after  such  right  shall  have  accrued,  and 
such  person  shall  he  barred  from  any  entry  afterwards." 
Another  section  bars  all  real,  possessory,  ancestral,  or  mixed 
actions,  or  writs  of  right,  for  the  recovery  of  such  lands,  etc., 
after  the  expiration  of  twenty  years  from  the  time  the  title, 
right,  or  cause  of  action  accrued.     This  statute  contains  a 
saving  clause  in  favor  of  infants,  femes  covert,  lunatics,  and 
non-residents  of  the  State,  giving  them  twenty  years,  respec- 
tively, to  make  their  entry  or  bring  their  action,  after  the 
removal  of  their  disabilities.^    It  will  be  perceived,  on  an  ex- 
amination of  the  English  statute,  and  the  first  section,  quoted 
below,  of  the  Illinois  statute,  that  they  simply  bar  the  right 
of  the  owner  to  enter  upon  his  land.    An  action  of  ejectment 
is  a  possessory  remedy,  and  only  competent  when  the  plaintiff 
may  enter  ;  therefore  it  is  necessary  for  the  plaintiff  to  show 
his  right  to  enter,  by  proving  a  possession  within  twenty 
years,  or  account  for  the  want  of  it  under  some  of  the  ex- 
ceptions contained  in  the  statute.    He  must  show  a  right  of 
possession  as  well  as  a  right  of  property.     Such  is  the  theory 
of  this  class  of  statutes.^    This  doctrine  is  to  be  taken  with 
this  qualification, — the  land  in  question  must  be  in  the  adverse 
possession  of  another.    A  legal  title  draws  to  it  a  legal  seisin 
or  possession.     A  naked  possession  is  no  evidence  of  title, 
except  as  against  strangers.    Every  possessor  is,  therefore, 
presumed  to  be  in  possession  in  subordination  to  the  title  of 
the  rightful  proprietor.     These  legal  principles  and  presump- 
tions give  rise  to  the  doctrine  of  adverse  possession.    To  repel 
the  presumption  of  a  holding  under,  or  in  privity  with,  the 
title  of  the  true  owner,  it  is  essentially  necessary  that  the 
tenant  of  the  freehold  should  show  a  possession  under  claim 
and  color  of  title,  —  under  an  apparent  right.    Indeed,  an 
adverse  possession  is  nothing  more  or  less  than  a  possession 
under  claim  and  color  of  title.^    It  need  not  be  a  rightful  title, 

1  Laws  1827,  p.  285,  §§  6  and  7.  By  the  act  of  Feb.  11, 1837,  the  sav- 
ing clause  is  repealed,  as  to  non-residents  who  do  not  labor  under  any  other 
disability  named  in  the  act  of  1827.    Laws,  1836-37,  p.  160. 

^  Taylor  d.  Atkyns  v.  Horde,  1  Burrow,  60. 

8  For  a  definition  of  adverse  possession,  ^ee  Bivers  v.  Thompson,  48 
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else  the  statutes  of  limitation  are  unavailing  and  useless. 
The  occupant  can  defend  upon  his  title,  without  resorting 
to  the  bar  of  the  statute.  It  is  therefore  held  that  any  evi- 
dence, written  or  oral,  which  gives  color  to  the  claim  of  the 
tenant,  will  repel  the  presumption  that  he  holds  the  posses- 
sion under  the  true  owner.  Anything  which  clearly  defines 
the  extent  of  the  claim,  which  professes  to  pass  the  land,  and 
is  not  obviously  defective,  will  constitute  the  basis  of  an  ad- 
verse possession.  That  it  need  not  be  written,  is  manifest 
from  the  fact  that  parol  gifts,  disclaimers  by  tenants,  or 
expulsion  of  a  tenant  in  common,  and  an  exclusive  posses- 
sion for  twenty  years  afterwards,  may  be  the  foundation  of 
an  adverse  possession;  and  when  written  evidence  of  claim 
is  relied  on,  it  need  not  purport  to  carry  the  legal  title.  Thus 
a  contract  for  a  conveyance  or  a  deed  without  a  seal  has  been 
held  to  be  sufi&cient.  It  has  been  said  that  the  title  must  be 
prima  facie  good.  This  cannot  be  true ;  for  a  deed  from  one 
who  has  no  title  will  answer  the  purpose.  So  of  a  deed  which 
purports  upon  its  face  to  have  been  executed  under  an  author- 
ity, although  the  power  is  not  produced  or  proved.  All  that 
can  be  demanded  is  a  title  which  does  not  upon  its  face  show 
that  it  is  illegal  and  void,  so  as  to  charge  the  person  in  pos- 
session with  notice  of  its  defects,  and  thus  render  his  claim 
mala  fide?-  The  conclusion  from  this  course  of  reasoning  is, 
that  a  possession  taken  in  good  faith,  under  a  claim  of  title 
which  upon  its  face  gives  color  or  apparent  right  to  the  claim 
under  which  the  entry  was  made  and  continued,  renders  it 
adverse  to  the  owner.  The  only  exceptions  to  this  rule  are 
those  cases  where  a  tenant  e^iters  into  privity  with  the  title 

Ala.  633;  s.  c.  46  Ala.  385;  Sydnor  ».  Palmer,  29  Wis.  226;  Austin  v. 
Holt,  32  id.  478,  490.  As  to  the  nature  and  extent  of  such  possession,  see 
Goewey  v.  Urig,  18  HI.  238;  Chapman  v.  Templeton,  53  Mo.  465;  Finlay 
V.  Cook,  54  Barb.  (N.  Y.)  9;  Washburn  v.  Cutter,  17  Minn.  361.  Assess- 
ment to  a  party  is  not  of  itself  evidence  of  adverse  possession,  but  may  he 
corroborative,  if  there  be  other  evidence  of  possession.  MoDermott  v. 
Hoffman,  70  Pa.  St.  54.  So  the  continuous  payment  of  taxes  on  land  is 
not  sufficient  of  itself  to  show  adverse  possession.  Chapman  v.  Templeton, 
53  Mo.  463. 

1  See  Everett  v.  Smith,  Busbee,  L.  (N.  C.)  303. 
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of  the  proprietor,  but  afterwards  places  himself  in  a  hostile 
attitude,  and  claims  to  hold  the  possession  in  his  own  right, 
and  in  exclusion  and  defiance  of  the  person  under  whose  title 
he  entered.  Such  cases  arise  occasionally  between  landlord 
and  tenant,  mortgagor  and  mortgagee,  vendor  and  vendee, 
trustee  and  cestui  que  trust,  and  tenants  in  common.  Where 
this  relation  exists,  any  hostile  holding  is  in  bad  faith ;  yet  a 
positive  disclaimer  of  the  title  of  the  person  under  whom  the 
entry  was  made,  or  actual  ouster  by  one  tenant  in  common, 
which  is  brought  home  to  the  knowledge  of  the  party  in  in- 
terest, accompained  by  an  actual,  open,  notorious,  and  exclu- 
sive possession  for  the  period  of  twenty  years,  will  render  the 
possession  adverse,  and  bar  the  entry  of  the  rightful  owner. 
The  adverse  possession,  in  this  class  of  cases,  is  based  upon  a 
claim  of  title  by  estoppel,  and  a  counter  presumption  which 
repels  the  idea  of  a  subordinate  possession.  In  all  cases  a 
possession,  to  be  adverse,  must  be  hostile  in  its  inception, 
open,  exclusive,  and  uninterrupted,^  for  the  space  of  twenty 
years. 

§  898.  Twenty  Tears'  Possession  under  a  Tax  Title.  —  It 
may  be  laid  down  as  a  general  rule  that  a  possession  for 
twenty  years,  under  a  tax  deed  not  void  upon  its  face,  is 
adverse,^  and  bars  the  entry  of  the  former  owner  and  those 
claiming  under  him,  for  the  simple  reason  that  it  repels  the 
presumption  that  the  possessor  entered  under  the  owner, 
and  bears  upon  the  face  of  the  transaction  evidence  that  he 

*  See  Chapman  v.  Templeton,  53  Mo.  465. 

^  A  tax  deed  is  color  of  title,  and  the  possession  taken  and  held  under 
it  is  adverse  possession.  Dillingham  v.  Brown,  38  Ala.  313;  Rivers  v. 
Thompson,  43  id.  633,  641 ;  Finlay  v.  Cook,  54  Barb.  (N.  Y.)  9,  23.  See  also 
Pleasants  v.  Scott,  21  Ark.  370,  374;  Chapman  v.  Templeton,  53  Mo.  463: 
The  conveyance,  however,  must  be  bona  fide  taken.  Chapman  v.  Temple- 
ton, supra.  Though  void,  a  tax  deed,  followed  by  proof  of  adverse  posses- 
sion, is  admissible  toshow  claim  of  title.  Washburn  v.  Cutler,  17  Minn. 
361.  What  constitutes  adverse  possession  was  considered  in  this  case. 
The  mere  cutting  of  timber,  without  actual  occupancy,  cultivation,  or 
enclosure  of  the  land  or  some  part  of  it,  where  it  is  adapted  to  and  capable 
of  such  improvement,  will  not  constitute  adverse  possession,  but  will  be  a 
mere  trespass.  Kivers  v.  Thompson,  46  Ala.  335 ;  Austin  v.  Holt,  32  Wis. 
478,  490;  Washburn  v.  Cutler,  supra. 
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claims  under  a  hostile  source  of  title,  —  the  State,  which  has 
competent  power  and  authority  to  sell  and  convey  the  title  of 
delinquent  taxpayers.  If  the  tax  deed  relied  upon  in  a  given 
case  is  declared  by  law  to  be  conclusive,  or  even  prima  facie 
evidence  of  title  in  the  purchaser  at  the  tax  sale,  then  all 
the  authorities  concede  the  correctness  of  the  position  as- 
sumed ;  and  .the  only  question  which  can  possibly  arise,  is 
in  relation  to  possession  under  tax  deeds  which  depend  upon 
the  rules  of  the  common  law  for  their  legality,  where  the 
onus  probandi  rests  upon  the  purchaser  to  prove  step  by  step 
the  authority  of  the  officer  to  sell  and  convey ;  in  other 
words,  to  establish  by  extrinsic  evidence  a  compliance  with 
all  the  requisitions  of  law.  On  this  point  it  may  be  re- 
marked,  (1)  That  such  proof  would  establish  a  paramount 
title,  and  the  statutes  of  limitation  would  be  an  unnecessary 
prop  to  sustain  the  possession ;  (2)  The  statute  bars  the 
entry  of  the  former  owner  in  twenty  years,  and  the  only 
question  is,  whether  the  tax  deed  confers  a  claim  upon  and 
gives  color  of  title  to  the  possessor.  Let  this  question  be 
answered  by  the  authorities.^ 

§  899.  A  Tax  Deed  though  defective  may  be  Color  of  Title 
and  Evidence  of  the  Extent  of  Possession  claimed.  —  In  Dres- 
back's  Lessee  v.  McArthur  ^  a  tax  deed  which  was  not  evidence 
of  title  was  held  to  be  admissible  in  evidence  for  the  purpose 
of  defining  the  boundaries  of  the  purchaser's  claim,  and  thus 
establishing  the  extent  of  his  possession.  And  in  Waldron  v. 
Tuttle,^  in  speaking  of  the  effect  of  a  tax  deed,  the  court  re- 
marked :  "  There  are  cases  in  which  a  deed,  thus  inoperative  as 

1  See  note  2,  previous  page. 

2  7  Ohio,  146.  And  see  Flanagan  v.  Grimmet,  10  Gratt.  (Va.)  421, 
holding  that  though  the  deed  may  be  invalid  as  a  conveyance  of  title,  yet 
it  is  competent  evidence  to  show  with  other  evidence  an  actual  entry  un- 
der a  claim  of  title,  and  continued  holding  thereunder,  so  as  to  make  out 
a  title  or  right  of  entry  by  actual  possession.  A  tax  deed,  void  by  reason 
of  fatal  defects  in  the  proceedings  of  the  collector,  being  upon  record,  has 
no  further  operation  than  to  give  character  to  such  acts  as  the  grantee 
and  those  claiming  under  him  may  do  upon  the  land.  Wing  v.  Hall,  44 
Vt.  118. 

•      8  4  N.  H.  371. 
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an  instrument  of  conveyance,  may  be  evidence  as  to  the  extent 
and  character  of  the  possession.  Thus,  it  being  a  presumption 
of  law  that  he  who  enters  under  a  deed,  enters  claiming  ac- 
cording to  his  deed,  and  that  his  possession  is  adverse  to  all 
other  titles,  when  a  pai'ty  relies  upon  an  adverse  possession 
against  the  legal  title,  a  deed  by  which  nothing  passed  may  be 
evidence  of  the  extent  and  character  of  his  possession."  ^ 

§  900.  The  case  of  JBearick  v.  Doe  d.  Dunn^  is  in  point 
upon  this  question.  It  was  an  action  of  ejectment  by  the 
defendants  in  error  against  the  plaintiffs  in  error.  The 
plaintiffs,  in  the  court  below,  deduced  a  title  from  the  United 
States,  and  rested  their  case.  The  defendants  below  relied 
upon  the  following  facts  :  that  the  land  in  question  was  taxed 
for  State  and  county  purposes  in  the  year  1824,  as  non- 
resident land ;  that  on  June  8, 1824,  a  precept  was  issued  to 
the  collector,  and  was  placed  in  his  hands  July  17,  1824 ; 
that  the  land  was  sold  by  the  collector  to  Abner  Clarkson, 
Sept.  9,  1824,  who  received  a  certificate  of  the  sale ;  that 
Clarkson  assigned  the  certificate  to  one  Humphrey,  July  9, 
1828,  who  assigned  it  to  one  Mclntire,  July  15, 1828,  who  as- 
signed it  to  Stephen  and  Frisby  Hicks,  Sept.  9,  1828,  who  on 
that  day  received  a  tax  deed  from  the  collector,  and  on  Sept. 
3, 1835,  they  conveyed  by  deed  to  James  Hearick.  There 
was  evidence  tending  to  show  that  Mclntire  took  possession 
in  the  summer  of  1828 ;  that  the  Hicks  brothers  were  in  pos- 
session in  the  faU  of  that  year,  and  commenced  building  a  mill 
on  the  land,  which  they  completed  in  the  faU  of  that  year  or 
the  spring  of  1829 ;  that  they  continued  in  possession  until 
they  sold  to  James  Hearick,  when  he  took  and  continued  in 
possession  of  the  land  until  his  death;  and  that  the  defendants 
below  had  been  in  the  peaceable  possession  of  the  land  from 
the  death  of  James  imtil  the  time  of  the  trial. ,  The  statute 
of  1824  made  the  tax  deed  evidence  of  the  regularity  of  the 

1  It  was,  however,  said  in  Wallingford  v.  Fiske,  24  Me;  386,  "  A 
taz  sale  and  deed  being  void  could  give  no  rights  whatever;  they  were  as 
ineSectnal  to  give  seisin  as  they  were  to  convey  title." 

'  4  Ind.  164.  See  also,  to  the  same  e&ect,  Doe  d.  Donn  v.  Hearick,  14 
Ind.  242. 

851 


§  900  STATUTES   OP   LIMITATION. 

collector's  doings  alone,  and  not  the  anterior  proceedings.  It 
further  appeared  that  Isaac  Dunn  was  one  of  the  mesne  gran- 
tees fi'om  the  United  States,  under  whom  the  plaintiffs 
claimed  title,  and  that  at  the  time  of  the  conveyance  to  Dunn 
the  premises  were  in  the  possession  of  the  defendants  below, 
who  claimed  under  the  tax  deed.  Upon  this  state  of  facts 
the  defendants  below  (plaintiffs  in  error)  requested  the  court 
to  instruct  the  jury  as  follows ;  to  wit :  "  1.  That  if  the 
jury  believed,  from  the  evidence,  that  the  defendants  had  pos- 
session of  the  land  in  question,  by  virtue  of  a  sale  of  it  for 
taxes,  and  had  a  deed,  although  the  previous  and  inter- 
mediate steps  from  the  assessment  of  the  land  for  taxation  to 
the  making  of  the  deed  by  the  collector  were  not  proved,  it 
was  sufficient  to  constitute  an  adverse  possession.  And  if  the 
jury  further  believe,  from  the  evidence,  that  said  defendants 
and  those  under  whom  they  hold  had  been  in  such  adverse 
possession  of  said  land  more  than  twenty  years  before  the 
commencement  of  this  suit,  they  should  find  for  the  defend- 
ants. 2.  That  if  the  jury  believe,  from  the  evidence,  that 
the  defendants  were  in  the  possession  of  said  land,  holding 
the  same  by  virtue  of  a  sale  for  taxes,  and  claiming  it  as  their 
own  at  the  time  of  the  conveyance  of  Piatt,  and  the  Dunns 
and  others,  to  Isaac  Dunn,  in  that  case,  the  deeds  from  Piatt, 
and  the  Dunns  and  others,  to  Isaac  Dunn,  are  void,  and  said 
Isaac  Dunn,  as  one  of  the  lessors  of  the  plaintiff,  cannot  re- 
cover in  this  suit."  These  instructions  were  refused,  and  the 
court  instructed  the  jury  as  follows :  "  That  the  collector's 
certificate  of  sale  is  not  evidence  to  prove  that  the  land  was 
advertised  for  sale  as  required  by  law ;  and  that  if  there  is  no 
other  evidence  of  such  advertisement,  the  tax  title  is  void." 
The  opinion  of  the  court  was  delivered  by  Davison,  J. :  "  The 
question  presented  by  the  record  is,  Did  the  court  err  by 
refusing  the  instructions  moved  by  the  defendants  below? 
These  instructions  should  have  been  given.  They  assume 
positions  which  are  obviously  correct,  and  are  pertinent  to 
the  defence  set  up.  It  was  shown  by  the  evidence  that 
Stephen  and  Frisby  Hicks  entered  upon  the  land  in  dispute 
in  the  year  1828;  and  that  they,  and  those  claiming  under 
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them,  have  been  in  the  continuous  possession  of  it  ever  since. 
Their  entry  appears  to  have  been  made  in  good  faith,  under 
an  assertion  of  right,  and  a  title  which  they  believed  to  be 
good.  To  constitute  an  adverse  possession  a  rightful  title  is 
not  required.  It  has  been  said  that  '  whenever  this  defence 
is  set  up,  the  idea  of  right  is  excluded  ;  the  fact  of  possession, 
and  the  quo  animo  it  was  commenced  and  continued,  are  the 
only  tests.'  The  title  under  which  the  defendants  held  was 
not  a  nullity.  It  was  derived  from  a  collector's  sale,  and  a 
deed  made  in  pursuance  of  that  sale.  The  land  in  question 
was  assessed  for  taxation  for  the  year  1824,  as  non-resident 
land,  alid  a  precept  commanding  the  collection  of  taxes  for 
that  year  was  regularly  issued  and  placed  in  the  hands  of 
the  collector.  The  deed  was  made  pursuant  to  an  act  of 
1824,^  and  under  that  act  it  was  at  least  prima  fade  evidence 
that  the  collector  had  done  his  duty  relative  to  the  sale.^  In 
this  view  it  is  evident  that  the  defendant's  title,  although  it 
may  have  been  defective  and  not  rightful,  was  still  sufficient 
to  support  a  possession  adverse  to  the  title  of  the  plaintiff's 
lessors.  It  seems  to  us  that  an  adverse  possession  in  the 
defendants  is  fully  established  by  the  evidence  ;  but  whether 
it  commenced  within  twenty  years  next  before  the  commence- 
ment of  this  suit,  was  a  question  which  should  have  been  left 
to  the  jury,  in  accordance  with  the  first  instructions  moved 
by  the  defendants.  The  possession  of  the  defendants  being 
adverse  at  the  time  the  several  deeds  were  executed  and  de- 
livered to  Isaac  Dunn,  it  foUows  that  these  deeds  are  void. 
The  law  is  settled,  that  where  land  is  held  adversely,  the 
party  out  of  possession,  although  his  right  may  be  valid,  is 
incapable  of  conveying  to  another."  The  judgment  was  ac- 
cordingly reversed.  On  reading  the  opinion  it  will  be  seen 
that  the  plaintiff's  title  was  defeated :  (1)  Because  the  premises 
were  in  the  adverse  possession  of  the  defendants  at  the  time 
of  the  conveyance  to  Isaac  Dunn ;  and  (2)  Because  their  right 
of  entry  was  barred  by  the  statutes  of  limitation. 

§  901.   In  Alabama,  after  five  years  from  the  execution  of 

1  See  Rev.  Sts.  1824,  §  12,  p.  344. 

«  Doe  d.  Morris  v.  Himelick,  4  Blackf.  (Ind.)  494. 
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the  deed  by  the  judge  of  probate,  which  is  the  final  consum- 
mating act  of  sale,  during  which  period  thex'e  has  been  open 
possession  under  claim  of  title,  no  action  can  be  brought  to 
recover  the  land,  no  matter  how  erroneous  may  be  the  recitals 
of  the  deed,  nor  how  great  the  irregularities  of  the  sale.^  The 
purpose  of  the  statute  is  to  give  repose  to  the  title  of  the  tax 
purchaser  if  in  possession,  and  to  quiet  all  litigation  if  he  is 
not  in  possession.  The  five  years'  limitation  for  recovery  of 
lands  sold  for  taxes  runs  from  delivery  of  the  deed  by  the 
judge  of  probate,  this  being  the  true  date  of  the  sale.'' 

§  902.  Arkansas.  —  There  is  a  statute  in  Arkansas  which 
provides  that  "  All  actions  against  the  purchaser,  his  heirs  or 
assigns,  for  the  recovery  of  lands  sold  by  any  collector  of  the 
revenue  for  the  non-payment  of  taxes,  and  for  lands  sold  at 
judicial  sales,  shall  be  brought  within  five  years  after  the  date 
of  such  sale,  and  not  after."  Another  statute  of  that  State, 
in  declaring  the  legal  effect  of  a  tax  sale  and  conveyance,  pro- 
vided that  "  The  deed  so  made  by  the  collector  shall  be 
acknowledged  and  recorded  as  other  conveyances  of  lands, 
and  shall  vest  in  the  grantee,  his  heirs  and  assigns,  a  good 
and  valid  title,  both  in  law  and  equity,  and  shall  be  received  in 
evidence  in  all  courts  in  this  State  as  a  good,  and  valid  title 
in  such  grantee,  his  heirs  and  assigns,  and  shall  be  evidence 
of  the  regularity  and  legality  of  the  sale  of  such  lands."  In 
Pillow  V.  Roberts,^  which  was  an  action  of  ejectment,  the  de- 
fendant set  up  a  tax  title  under  the  law  last  cited,  and  relied 
upon  it  as  a  paramount  title,  and  as  a  suflBcient  title  under  the 
statute  of  limitations  above  recited;  but  judgment  was  ren- 
dered against  him,  and  he  prosecuted  his  writ  of  error  and 
succeeded  in  reversing  the  judgment.  On  the  point  as  to  the 
statute  of  limitations,  Judge  Grier,  who  delivered  the  opinion, 
remarks  :  "  In  order  to  entitle  the  defendant  to  set  up  the  bar 
of  this  statute  after  five  years'  adverse  possession,  he  had 
only  to  show  that  he  and  those  under  whom  he  claimed  held 
under  a  deed  from  a  collector  of  the  revenue  of  land  sold  for 
the  non-payment  of  taxes.    He  was  not  bound  to  know  that 

1  Pagh  V.  Yoangblood,  69  Ala.  298  (1881). 
»  Lassitter  o.  Lee,  68  Ala.  287  (1880).        »  13  How.  (U.  S.)  472. 
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all  the  requisitions  of  the  law  had  been  complied  with,  in 
order  to  make  the  deed  a  valid  and  indefeasible  conveyance  of 
the  title.  If  the  court  should  require  such  proof  before  a  de- 
fendant could  have  the  benefit  of  this  law,  it  would  require 
him  to  show  that  he  had  no  need  of  the  protection  of  the 
statute  before  he  could  be  entitled  to  it.  Such  a  construction 
would  annul  the  act  altogether,  which  was  evidently  intended 
to  save  the  defendant  from  the  difficulty,  after  such  a  length 
of  time,  of  showing  the  validity  of  his  tax  title."  There  is  in 
Arkansas  also  a  two  years'  statute  which  applies  only  to  suits 
against  the  purchaser.  It  provides  that  "  all  suits  brought  to 
avoid  Jhe  sale  of  land  for  taxes  shall  be  commenced  within 
two  years  from  the  date  of  the  sale."  This  does  not  prevent 
a  defence,  after  the  two  years,  to  a  suit  in  ejectment  brought 
by  the  purchaser.^  Under  the  Arkansas  statute,  similar  in 
its  terms  to  the  Pennsylvania  statute,  the  time  begins  to  run 
in  favor  of  the  purchaser  and  against  the  former  owner  (unless 
he  comes  within  the  saving  clause)  from  the  date  of  the  sale, 
whether  the  purchaser  is  in  possession  or  not,  the  owner  be- 
ing able,  by  recourse  to  a  court  of  equity,  to  test  the  title  of 
the  purchaser,  even  though  he  have  not  taken  possession,  so 
that  the  objections  made  in  the  Pennsylvania  case  do  not 
apply .2  The  decree  of  confirmation  of  a  tax  title  —  the  pro- 
ceeding for  a  confirmation  being  in  no  wise  a  possessory  pro- 
ceeding —  can  have  no  effect  to  preclude  a  party  in  possession 
of  the  land  from  the  benefit  arising  from  lapse  of  time  prior 
to  the  rendition  of  the  decree.^  The  statute  requiring  suits 
for  the  recovery  of  land  sold  for  taxes  to  be  brought  within  two 
years,  only  applies  to  suits  for  recovering  possession  of  the 
land,  and  not  to  a  proceeding  to  foreclose  a  mortgage.  Where 
a  tax  title  is  impeached  for  the  first  time  in  a  supplemental 
bill,  the  date  of  the  original  bill  is  considered  the  commence- 
ment of  suit.* 
§  903.  In  Florida,  after  one  year  from  the  recording  of  the 

1  Cairo,  etc.  R.  Co.  v.  Parks,  32  Ark.  131. 
»  MitcheU  v.  Etter,  22  Ark.  178  (1860). 
»  Buckingham  v.  Hallett,  24  Ark.  519. 
*  Wright  V.  Walker,  30  Ark.  44  (1875). 
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deed  it  can  be  set  aside  only  for  special  causes  named  in  the 
statute.^ 

§  904.  Illinois.  — Under  the  law  of  18352  j^  jj^s  been  held 
that  a  deed  void  on  its  face  would  not  be  color  of  title,^  for  the 
purchaser  must  be  presumed  to  know  the  law.  But  stronger 
than  the  majority  opinion  seems  the  dissent  holding  that  the 
presumption  of  knowledge  of  the  law  is  only  a  fiction,  and 
ought  not  to  be  used  except  to  forward  justice  ;  *  and  where  a 
deed  purports  on  its  face  to  convey  title,  and  is  made  by  the 
officer  of  the  law  presumably  familiar  with  all  the  details  of 
the  statute  requirements  of  which  the  purchaser  may  know 
nothing,  it  does  seem  just  to  allow  the  purchaser  to  rely  on 
the  deed,  and  to  support  his  possession  taken  in  good  faith 
under  such  a  deed,  even  though  it  would  be  recognized  as  void 
on  its  face  by  one  skilled  in  the  law.  If  the  purchaser  has 
exercised  due  care,  he  should  be  protected  in  an  honest  posses- 
sion ;  ®  at  any  rate  this  applies  to  sustain  a  title  under  the  law 
of  1839.  The  statute  of  1839®  seems  intended  to  protect  a 
weaker  class  of  titles  than  that  of  1835.  The  cases  ^  do  not 
seem  to  have  caught  the  right  construction  of  the  Illinois 
statutes.^  There  are  a  number  of  decisions  upon  what  con- 
stitutes color  of  title  ®  and  good  faith  ^°  in  Illinois,  which  will 
be  found  in  the  sections  referred  to. 

§  905.  The  Illinois  statute  of  Jan.  17,  1835,  declares  "  that 
hereafter  no  person  who  now  has,  or  hereafter  may  have,  any 
right  of  entry  into  any  lands,  etc.,  of  which  any  person  may 
be  possessed  by  actual  residence  thereon,  having  a  connected 
title  in  law  or  equity  deducible  of  record,"  from  this  State  or 

1  Mundee  v.  Frefiman,  3  So.  Rep.  153  (Fla.  1887) ;  Revenue  Law  of 
1872,  ch.  1887. 

2  §§  905-909.       8  §  906.       *  §  907.       «  See  §  914.      «  §§  910-913. 
'  §§  911-913.       8  §  914.       9  §  915.      lo  §  916. 

"  A  title  derived  through  a  patent  from  the  general  government  is  a 
title  "  deduced  of  record,"  without  regard  as  to  whether  the  intermediate 
deeds  are  recorded  or  not ;  if  the  source  of  title  is  of  record  it  is  sufficient. 
Jandon  v.  McDowell,  56  111.  53;  Collins  0.  Smith,  18  id.  160.  Nor  is  it 
any  objection  that  the  deed  first  made  by  the  patentee,  under  which, 
through  sundry  mesne  conveyances,  the  plaintiff  claims,  was  on  record 
when  the  patentee  conveyed  to  the  remote  grantor  of  the  defendant,  and 
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the  United  States,  or  from  any  public  officer,  or  other  person, 
authorized  by  the  laws  of  this  State  to  sell  such  land  for  the 
non-payment  of  taxes,  or  from  any  sheriff,  marshal,  or  other 
person,  authorized  to  sell  such  land  on  execution,  or  under 
any  order,  judgment,  or  decree  of  any  court  of  record,  shall 
make  any  entry  therein,  except  within  seven  years  from  the 
time  of  such  possession  taken,"  etc.  The  same  statute  barred 
all  actions,  real,  possessory,  ancestral,  and  mixed,  and  writs 
of  right  under  similar  circumstances.  The  statute  also  pro- 
vided that  where  the  possessor  acquired  his  title  after  taking 
possession,  the  limitation  should  begin  to  run  from  the  time  of 
acquisiljjon  ;  and  also  that  the  possession  should  be  a  continu- 
ous one,  in  order  to  bar  the  entry  or  action  of  the  rightful 
owner ;  and  also  that  the  heirs,  devisees,  and  assigns  of  the 
original  possessor  might  connect  these  fragmentary  posses- 
sions so  as  to  make  one  continuous  possession.  And  the  law 
also  gave  to  infants,  married  women,  insane  persons,  those  im- 
prisoned, and  those  out  of  the  limits  of  the  United  States,  and 
in  the  employment  of  the  State  or  United  States,  seven  years 
to  make  their  entry  or  institute  their  suits,  after  the  time 
when  their  respective  disabilities  ceased.  The  act  took  effect 
by  its  terms  June  1, 1835.^  It  was  decided  by  the  Supreme 
Court  of  Illinois  that  this  statute  was  prospective  in  its  opera- 
tion, and  that  the  bar  did  not  attach  unless  the  possession 
continued  seven  years  after  it  took  effect,  June  1, 1835.2 

charged  him  with  notice.  The  recording  laws  have  no  effect  on  questions 
arising  under  the  statute  of  limitations.  Jandon  v.  McDowell,  supra,  and 
cases  cited ;  O'Neal  r.  Boone,  53  HI.  35 ;  Cook  v.  Norton,  43  id.  391. 
The  act  of  1835  requires  a  prima  facie  title.  So,  where  the  defendant  in 
ejectment  deduces  title  from  a  tax  deed,  but  fails  to  produce  the  judgment 
and  precept  upon  which  it  is  based,  while  the  tax  deed  is  color  of  title,  and 
sufficient  under  the  act  of  1839,  it  is  not  without  the  judgment  and  precept 
a  prima  facie  title  such  as  is  required  by  the  act  of  1835.  The  case  of 
Irving  V.  Brownell,  11  HI.  402,  giving  a  different  construction  to  both 
these  acts,  was  overruled  by  Woodward  o.  Blanchard,  16  id.  425,  not  only 
upon  the  construction  given  to  the  act  of  1839,  but  also  that  of  the  act  of 
1835.  Elston  v.  Keunicott,  46  111.  187.  In  the  absence  of  evidence,  actual 
residence  cannot  be  presumed.  Jayne  r.  Gregg,  42  111.  413;  Cook  v.  Nor- 
ton, 43  id.  391.  1  Laws,  1835,  pp.  42,  43. 

3  Khiuehart  v.  Schuyler,  7  HI.  473, 528 ;  Bruce  v.  Schuyler,  9  id.  221, 278. 
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§  906.  A  deed  positiveli/  void  on  its  face  will  not  set  the 
statute  running,  as  where  it  shows  on  its  face  that  it  was 
executed  too  soon.     Such  a  deed  is  not  color  of  title. 

It  was  held  in  Moore  v.  Brown  ^  that  seven  years'  possession 
under  a  tax  deed  void  upon  its  face  was  no  bar  to  a  recovery 
by  the  rightful  proprietor.  The  case  came  up  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Illinois  on  a 
certificate  of  division.  The  facts  were,  that  the  defendant 
had  been  in  possession  of  the  land  in  controversy  seven  years 
prior  to  the  commencement  of  the  suit,  under  a  tax  deed  pur- 
porting to  have  been  made  in  pursuance  of  the  earlier  laws  of 
Illinois.  The  deed  recited  a  sale  on  Dec.  9, 1823,  and  by  law 
the  sale  could  not  take  place  until  December  15,  because  the 
law  gave  the  owner  until  October  1  to  pay  his  taxes,  and  re- 
quired the  auditor  to  advertise  the  sale  in  a  newspaper  three 
successive  weeks,  the  last  insertion  to  be  sixty  days  prior  to 
the  sale.  The  tax  deed  was  not,  by  law,  made  prima  Jade 
evidence  of  a  compliance  with  the  prerequisites.  A  majority 
of  the  court  held  that  the  defendant  was  not  entitled  to  the 
benefit  of  the  limitation  law,  upon  two  grounds:  (1)  The 
deed  was  void  upon  its  face  when  taken  in  connection  with 
the  law ;  and  (2)  That  the  deed  must,  in  order  to  be  avail- 
able, be  made  by  some  ofiicer  authorized  to  sell  the  land  in 
controversy,  and  that  the  auditor  was  not  so  authorized  in 
this  instance.  The  opinion  was  given  by  Judge  Wayne,  who 
said :  "  Upon  comparing  this  section  with  the  former  laws 
of  Illinois,  we  have  concluded  that  the  act  of  1835  was  not 
meant  to  give  protection  to  a  person  in  possession  under  a 
deed  void  upon  the  face  of  it.  The  mode  of  determining  that 
is  to  test  the  deed  by  making  a  reference  to  the  authority 
recited  in  it  for  making  the  sale,  in  connection  with  the  act 
giving  the  auditor  power  to  sell.  When  the  sale  is  found  not 
to  be  according  to  that  power,  the  deed  is  void  upon  its  face, 
because  the  action  of  the  auditor  is  illegal,  and  the  law  pre- 
sumes it  to  be  known  to  a  purchaser.  The  latter  can  acquire 
no  title  under  it.  Being  a  void  deed,  possession  taken  under 
it  cannot  be  said  to  be  adverse  and  under  color  of  title.    What 

1  11  How.  (U.  S.)  414. 
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was  the  fact  in  this  case  ?  It  is  disclosed  upon  the  face  of 
the  deed  that  the  auditor  sold  the  land  short  of  the  time  pre- 
scribed by  the  act.  It  was  not,  then,  a  sale  according  to  law. 
That  must  have  been  as  well  known  by  the  purchaser  as  it 
was  by  the  auditor.  The  law  presumes  it  to  have  been.  The 
act  under  which  the  sale  was  made  was  not  meant  to  pre- 
scribe the  authority  of  the  auditor  only  to  make  sale,  but  also 
to  give  to  purchasers  full  information  of  the  terms  upon  which 
a  title  could  be  acquired  to  land  sold  for  the  non-payment  of 
taxes.  It  was  meant  to  put  bidders  at  a  tax  sale  upon  inquiry 
whether  or  not  the  laud  was  offered  for  sale  according  to  law. 
If  they  do  not  examine,  and  shall  buy  land  exposed  to  sale 
for  taxes  against  the  law,  they  do  so  at  their  own  risk,  and  it 
will  be  presumed  against  them  that  they  know  that  the  deeds 
given  under  such  circumstances  are  made  in  violation  of  offi- 
cial duty  and  of  the  law.  It  cannot  be  made  the  foundation 
of  an  adverse  possession  under  color  of  title  against  the  true 
owner  of  the  land,  whose  title  to  it,  the  law  says,  can  only  be 
divested  in  a  certain  way  for  a  failure  to  pay  taxes  due  upon 
the  land.  Before  the  limitation  law  can  operate,  the  defend- 
ant must  show  a  deed  from  some  public  officer  authorized 
by  law  to  sell  such  lands  for  the  non-payment  of  taxes.  Such 
language  does  not  apply  to  the  general  authority  given  by  law 
to  an  officer  to  sell  land  for  taxes,  but  to  his  authority  to  sell 
the  particular  land.  The  words  of  the  act  are,  '  authorized 
to  sell  such  land  for  the  non-payment  of  taxes.'  Can  it  be 
said,  then,  that  when  the  auditor,  as  he  did  in  this  case,  sells 
the  land  for  the  non-payment  of  taxes  short  of  the  time, 
that  the  law  authorized  him  to  sell,  —  that  he  was  an  officer 
authorized  by  law  to  sell  such  land  for  the  non-payment  of 
taxes  ?  The  legislature  must  have  meant  by  '  title '  something 
more  than  a  void  deed  upon  its  face,  —  a  title,  at  least,  which 
would  be  sufficient  to  induce  the  possessor  of  the  land  to 
think,  and  the  law  to  conclude,  that  there  was  a  foundation 
for  a  possession  under  a  right  which  had  been  acquired  by 
purchase ;  not  a  mere  naked  possession,  but  one  taken  in 
good  faith  by  the  purchaser.  The  legislature  intended  to  ex- 
tend its  protection  to  persons  who  had  occupied  land  under  a 
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connected  title,  prima  facie  good  against  proof  aliunde,  which 
would  rebut  or  destroy  such  prima  facte  title." 

§  907.  Judges  Taney,  Catron,  and  Grier  dissented.  —  The  pre- 
sumption that  every  one  knows  the  law  is  not  founded  in 
fact,  but  is  a  fiction  of  law  to  secure  justice,  and  should  not 
be  applied  in  a  class  of  cases  where  it  would  work  manifest 
injustice. 

In  relation  to  the  legal  presumption  that  every  man  is 
bound  to  know  the  law,  which  was  relied  upon  to  sustain  the 
majority  opinion,  Chief  Justice  Taney  says :  "  It  has  no  real 
foundation  in  fact,  and  has  been  adopted  because  it  is  neces- 
sary, as  a  general  rule,  for  the  purposes  of  justice.  And  laws 
are  therefore  often  framed  to  protect  persons  who  have  acted 
in  good  faith  in  matters  of  property  from  the  consequence  of 
their  ignorance  of  law.  Thus  laws  confirming  defective  and 
void  deeds  for  real  property  have  frequently  been  passed  in 
some  of  the  States ;  and  their  validity  has  been  recognized  by 
this  court.  Limitation  laws  in  regard  to  suits  for  real  estate 
are  founded  on  the  same  principle.  For  if  the  title  papers 
of  the  party  in  possession  are  legally  executed,  and  made  by 
the  persons  who  had  the  right  to  convey,  he  does  not  need 
the  protection  of  an  act  of  limitation.  The  act  before  us  was 
evidently  and  especially  intended  to  protect  purchasers  from 
the  consequences  of  their  ignorance  of  the  law.  And  with 
this  object  in  view  it  could  make  no  difference  whether  the 
legal  defect  was  shown  by  the  recital  in  the  deed,  or  appeared 
in  any  other  way.  The  buyer  would  be  as  easily  and  naturally 
misled  by  his  want  of  legal  information  in  either  case.  And 
the  law  itself  certainly  draws  no  distinction  between  ignorance 
of  the  law  in  one  respect,  and  ignorance  in  another.  And  if 
every  legal  defect  in  the  title  papers  of  a  purchaser  in  posses- 
sion, as  they  appear  on  the  record,  may  be  used  against  him 
after  the  lapse  of  seven  years,  the  law  itself  is  a  nullity  and 
protects  nobody.  To  a  person  not  well  skilled  in  all  the  de- 
tails of  the  tax  laws  of  the  State,  the  deed,  upon  the  face  of 
it,  appears  to  be  good.  It  was  made  by  a  public  officer  author- 
ized to  sell  for  taxes.  From  his  official  station  and  duties  he 
would  be  presumed  to  be  familiar  with  the  tax  laws  in  all 
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their  minute  details.  And  he  recites  what  he  had  done,  states 
the  notice  given  as  if  it  was  the  notice  required  by  law,  and 
professes  to  convey  to  the  purchaser  a  valid  title  in  due  form. 
Almost  every  one  not  perfectly  acquainted  with  the  different 
tax  laws  which  have  been  passed  would  rely  upon  it.  And  I 
think  it  is  one  of  those  defective  conveyances  by  a  public  oflBcer 
which  the  law  intended  to  protect  after  a  possession  of  seven 
years."  Judge  Catron  said :  "  The  land  was  assumed  to  be  sold 
by  force  of  a  lien  for  taxes  due ;  such  sale  carried  the  true 
owner's  title  throughout,  including  the  patent,  regardless  of 
the  fact  in  whose  name  the  land  was  advertised  and  sold. 
So  the  laws  of  Illinois  expressly  provide.  The  statute  has  no 
reference  to  titles  good  in  themselves,  but  was  intended  to 
protect  apparent  titles  void  in  law,  and  to  supply  a  defence 
where  none  existed  without  its  aid.  Its  object  is  repose.  It 
operates  inflexibly,  and  on  principle,  regardless  of  particular 
cases  of  hardship.  The  condition  of  society,  and  the  protec- 
tion of  ignorance  as  to  what  the  law  was,  required  the  adoption 
of  this  rule.  The  law  should  be  liberally  construed.  If  the 
majority  opinion  is  correct,  no  possible  conveyance  made  by 
a  public  oEBcer,  which  is  void  because  the  requisite  forms  of 
law  have  not  been  complied  with,  can  be  maintained.  All 
must  equally  fall,  if  not  good  in  themselves,  when  compared 
with  the  law,  and  the  acts  required  by  law  to  be  done  before 
the  sale  is  made." 

§  908.  Possession  for  seven  years  nnder  a  title  dedncible  of 
record  bars  under  the  Illinois  law  of  1835,  though  it  has  been 
held  in  the  Federal  courts  that  the  authority  of  the  oflScer  to 
sell  must  appear.^    The  deed  must  be  good  on  its  face. 

The  construction  of  the  statute  of  1835  came  before  the 
Supreme  Court  of  Illinois  in  Irving  v.  Brownell.^  The  ques- 
tion arose  in  an  -action  of  ejectment.  The  declaration  was 
served  Jan.  18,  1848.  The  plaintiff  deduced  a  regular 
title  from  the  United  States.  The  defendant  claimed  title 
under  a  tax  deed  dated  Jan.  20,  1829,  reciting  a  sale  Jan.  8, 
1827.  This  deed  was  inadmissible  as  evidence  of  title  with- 
out proof  that  the  prerequisites  of  the  law  under  which  the 

1  See  next  section.  »  11  Dl.  402. 
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sale  was  made  had  been  complied  with.  But  in  connection 
with  it  the  defendant  proved  that  he  cut  timber,  dug  a  well, 
and  took  shingles  and  boards  upon  the  land  to  build  a  house, 
in  the  fall  of  1840 ;  that  he  erected  his  house,  and  removed 
upon  the  land  in  the  spring  of  1841,  and  resided  there  from 
thence  until  the  commencement  of  the  suit.  The  verdict  and 
judgment  upon  the  circuit  was  for  the  defendant,  'jfhat  judg- 
ment was  reversed  by  the  Supreme  Court.  Trumbull,  J. 
(after  discussing  another  limitation  law,  which  will  be  noticed 
presently)  :  "  There  is,  however,  another  act  passed  Jan.  17, 
1835,  under  the  second  section  of  which  (which  is  to  be  found 
in  Eevised  Statutes,  ch.  66,  §§  8,  9,  and  10)  the  auditor's 
deed  was  admissible  in  evidence.  The  act  of  1835  does  not, 
like  that  of  1839,  require  that  the  person  who  would  avail 
himself  of  its  provisions  should  have  a  claim  and  color  of  title 
to  the  land  made  in  good  faith,  but  it  simply  requires  that  he 
should  have  a  connected  title  in  law  or  equity,  deducible  of 
record  from  this  State  or  the  United  States,  or  from  any 
public  oflBcer  or  other  person  authorized  by  the  laws  of  the 
State  to  sell  such  land  for  the  non-payment  of  taxes,  etc. 
The  auditor's  deed  in  this  case  is  just  such  a  title.  On  its 
face  it  is  perfect  and  complete.  No  objection  can  be  taken 
to  its  form,  and  if  the  prerequisites  to  the  sale  of  the  land  by 
the  auditor  were  shown,  it  would  of  itself  constitute  a  perfect 
and  complete  title  to  the  land ;  and  without  proof  of  these 
prerequisites  it  is  a  suflBcient  title  to  protect  any  one  who 
can  connect  himself  with  it,  and  show  that  he  has  been  pos- 
sessed of  the  premises  by  actual  residence  thereon  under 
such  title  for  seven  years.  If  this  were  not  so,  the  statute 
would  have  no  meaning;  for  to  require  a  party  in  such  a  case 
as  this  to  show  that  the  prerequisites  to  the  sale  for  taxes  by 
the  auditor  had  been  complied  with  previous  to  such  sale, 
would  be  to  require  him  to  make  out  a  perfect  title  under  the 
tax  deed  ;  and  in  that  event  he  would  have  no  need  to  resort 
to  proof  of  possession  to  protect  him  in  the  enjoyment  of  the 
land.  His  title  would  be  paramount  to  any  other  without 
possession,  and  the  act  passed  to  protect  him  in  his  possession 
would  be  perfectly  nugatory.  The  word  'title,'  as  used  in 
8G2 


ILLINOIS  LAW.  §  910 

the  act  of  1835,  should  not  therefore  be  construed  to  mean  a 
perfect  title;  nor  is  the  word  in  its  ordinary  acceptation 
understood  in  such  a  restricted  sense.  There  are  perfect 
titles,  and  apparent  or  imperfect  titles.  Even  a  naked  pos- 
session constitutes  a  species  of  title,  though  it  may  be  the 
lowest  degree.  The  meaning  of  the  word  is  therefore  to  be 
ascertained  from  the  connection  in  which  it  is  used ;  and 
there  can  be  no  question,  when  the  whole  act  of  1835  is 
examined,  that  the  legislature  never  intended  by  the  term 
'  connected  title '  a  perfect  and  complete  title.^  The  title 
contemplated  can  mean  nothing  more  than  such  a  title  as  is 
evidenced  by  a  deed  in  proper  form  and  duly  executed  by  one 
of  the  oflBcers  or  persons  named  in  the  act,  as  the  source  with 
which  the  person  relying  upon  it  is  required  to  connect  him- 
self by  a  regular  chain  of  conveyances.  It  appears  from  the 
evidence,  however,  that  the  defendant  had  not  been  possessed 
of  the  premises  in  question  by  actual  residence  thereon  for 
seven  years  when  this  action  was  commenced;  he  was  not 
therefore  in  a  situation  to  claim  the  protection  of  the  act 
of  1835." 

§  909.  On  the  other  hand.  Judge  Drummond,  of  the  United 
States  Court  for  the  District  of  Illinois,  holds  that  the  author- 
ity of  the  oflBcer  to  sell  the  land  for  the  non-payment  of  the 
tax  must  appear,  or  the  court  will  not  give  effect  to  the  tax 
deed  under  this  statute ;  that  a  deed  which  is  made  by  law 
prima  facie  evidence  of  title  will  not  answer  if  the  testimony 
establishes  the  fact  that  the  law  under  which  the  sale  was 
made  had  not  been  complied  with. 

§  910.  The  Illinois  Statute  of  1839.  —  Where  there  is  color 
of  title  and  good  faith,  possession  and  payment  of  all  taxes 
for  seven  years,  or  seven  years'  payments  of  taxes  on  vacant 
land,  gives  title. 

There  is  a  statute  of  Illinois  which  has  given  rise  to  much 
discussion  and  litigation.  The  act  is  entitled  "  An  act  to 
quiet  possessions  and  confirm  titles  to  land,"  approved  March 
2,  1839,  and  was  incorporated  in  the  revised  code  of  1845, 
under  the  title  "  Conveyances."  ^    It  does  not  purport  to  bar 

1  See  Jandon  ».  McDoweD,  56  HI.  55.  *  Eev.  Stats,  p.  104. 
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the  entry  and  action  of  the  owner,  but  declares  that  a  person 
in  possession  of  the  land  under  claim  and  color  of  title  made 
in  good  faith,  and  who  shall  continue  in  possession  for  seven 
years,  and  during  that  period  shall  pay  all  taxes  assessed 
upon  the  land,  "  shall  be  held  and  adjudged  to  be  the  legal 
owner  of  said  land,  to  the  extent  and  according  to  the  purport 
of  his  or  her  paper  title."  ^  Another  section  provides  that 
"  whenever  a  person  having  color  of  title  made  in  good  faith, 
to  vacant  and  unoccupied  land,  shall  pay  all  taxes  legally 
assessed  thereon  for  seven  successive  years,  he  or  she  shall 
be  adjudged  to  be  the  legal  owner  of  said  vacant  and  un- 
occupied land  to  the  extent  and  according  to  the  purport  of 
his  or  her  paper  title."  The  act  contains  the  usual  saving  of 
the  rights  of  infants,  etc.  Judge  Pope,  of  the  District  Court 
of  Illinois,  held  the  law  to  be  unconstitutional  in  Arrowsmith 
V.  Bulingim,*  which  led  to  a  discussion  of  the  question  by 
contributors  to  the  periodical  just  cited.^  Afterwards  Judge 
Drummond,  the  successor  of  Judge  Pope,  decided  in  favor  of 
the  constitutionality  of  the  statute ;  and  such  is  the  implied 
opinion  of  the  Supreme  Court  of  Illinois,  as  they  have  en- 
forced the  law  on  one  occasion  and  on  others  discussed  ques- 
tions relative  to  its  construction,  without  denying  its  validity.* 
It  is  the  practice  of  all  courts  to  give  to  this  class  of  statutes 
a  liberal  construction. 

§  911.  Cases  construing  the  niinois  Statute  of  1839.  —  The 
settled  construction  of  the  limitation  law  of  1839  is,  not  that 
seven  years  must  elapse  between  the  date  of  the  first  payment 
of  taxes  and  the  date  of  the  last  payment,  but  that  all  taxes 

'  The  estate  of  tiib  husband,  jure  uxoris,  and  by  the  curtesy  initiate, 
being  both  freehold  estates,  may  be  barred  by  this  statute  during  the  life 
of  the  husband.  Kibbie  v.  Williams,  58  111.  30;  Shortall  v.  Hinckley,  31 
id.  219,  225;  see  also  Talcott  v.  Draper,  61  id.  56,  commenting  on 
Shortall  v.  Hinckley.  But  this  statute  does  not  apply  in  favor  of  a 
grantee  of  a  mortgagor  against  the  mortgagee.  Brown  v.  Devine,  61  111. 
260;  Medley  v.  Elliott,  62  id.  532. 

2  Western  Legal  Observer,  1849,  p.  46. 

»  Western  Legal  Observer,  1849,  pp.  97,  129,  289. 

'  Irving  ».  Brownell,  11  111.  402;  Spellman  v.  Curtenius,  12  id.  409; 
Cole  V.  Penoyer,  14  id.  159 ;  Rawlings  v.  Bailey,  15  id.  178. 
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must  be  paid  for  seven  successive  years,  and  that  seven  years 
must  elapse  from  the  date  of  the  first  payment,  when  the 
statute  begins  to  run,  before  the  commencement  of  suit,  or 
possession  taken  of  the  land,  when  the  bar  is  claimed  under 
the  9th  section.^  And  if  the  owner  of  the  paramount  title 
pays  any  one  of  the  seven  years,  the  chain  is  broken,  and  the 
party  claiming  color  of  title  cannot  rely  on  such  payment.^ 
The  proper  construction  of  the  statute  is  that  there  must  be 
in  all  cases  an  actual  payment  of  taxes  for  seven  successive 
years,  and  when  this  is  shown  the  purpose  of  the  statute  is 
answered,  even  though  it  may  appear  that  for  some  of  those 
years,  or  for  all  of  them,  the  assessment  was  illegal ;  and  the 
defendant  cannot  claim  the  benefit  of  the  statute  without  such 
actual  payment,  even  though  the  taxes  are  illegally  assessed.^ 
In  Texas,  it  is  held  that  the  fact  that  land  was  not  assessed 
does  not  obviate  the  necessity  of  proving  the  payment  of  taxes 
in  support  of  the  plea  of  the  limitation  of  five  years ;  it  is  the 
duty  of  a  party  claiming  land  to  render  it  to  the  ofiicer  whose 
duty  it  is  to  assess  it.*  Under  §  8,  the  claim  and  color  of 
title,  possession,  and  payment  of  taxes  for  seven  successive 
years  must  concur.^  So,  under  §  9,  the  payment  of  taxes  and 
the  color  of  title  must  concur  for  seven  full  consecutive  years.® 
It  is  not  essential,  however,  that  the  three  elements  of  the  bar 
under  said  §  9,  as  the  color  of  title,  payment  of  taxes,  and 
taking  possession,  should  all  concur  through  the  same  person ; 
but  one  may  acquire  the  color  of  title  and  pay  the  taxes  for 
the  required  period,  and  then  make  conveyance  to  another,  to 
whom  all  the  ri^ts  of  the  grantor  will  pass ;  and  a  third 
person  may,  under  a  contract  of  purchase  from  such  grantee, 
enter  into  possession,  and  thus  the  bar  of  the  statute  will 
become  complete.^    The  owner  of  the  color  of  title  (after  the 

^  McConnel  v.  Eonepel,  46  111.  519;  Ross  v.  Coat,  58  id.  53,  and  the 
cases  cited  below ;  Clark  v.  Lyon,  45  id.  388. 

'  Ross  V.  Coat,  58  lU.  53. 

'  Elston  V.  Kennicott,  46  HI.  187;  Allen  v.  Mann,  55  id.  486,  491;  see 
also  Wettjg  V.  Bowman,  47  id.  17. 

*  Ledyard  v.  Brown,  27  Texas,  393. 

»  Wettig  p., Bowman,  47  HI.  17;  Schenck  o.  White,  53  id.  358. 

»  Bride  V.  Watt,  23  HI.  507.  »  Hale  v.  Gladfelder,  52  lU.  91. 
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expiration  of  the  seven  years'  payment  of  taxes)  may  unite 
actual  possession  to  the  color  and  payment  of  taxes  at  any 
time  before  the  holder  of  the  adverse  title  shall  take  some 
step  to  remove  the  bar ;  nor  does  suffering  a  sale  for  taxes  to 
be  made  after  the  expiration  of  the  seven  years  and  before 
taking  possession  destroy  the  bar  of  said  §  9.^    But  a  sub- 
sequently acquired  deed  will  not  relate  back  and  make  avail- 
able taxes  previously  paid  by  the  holder  of  an  agreement  for 
title,  or  of  a  certificate  of  purchase  at  a  tax  sale.^    The  seven 
years'  bar  under  the  statute  commences  to  run  from  the  first 
payment  of  taxes  after  the  execution  of  the  deed,  though  the 
taxes  in  fact  were  due  before  that  time.^    But  color  of  title, 
possession,  and  payment  of  taxes,  under  §  8,  must  concur 
before  the  limitation  begins  to  run.*    Allowing  the  land  to  be 
sold  one  year  in  the  seven,  and  having  it  bid  in  for  the  benefit 
of  the  defendant  in  ejectment,  the  bid  being  paid  with  his 
money,  or  redeeming  from  the  sale,  or  buying  the  certificate 
of  sale,  is  not  payment  of  the  taxes  within  the  meaning  of  the 
statute.*    And  where  the  owner  of  the  paramount  title  fii'st 
paid  all  the  taxes  due  on  the  land  for  two  of  the  seven  years, 
but  the  holder  subsequently  paid  an  amount  equal  to  the 
taxes  which  had  been  assessed  for  those  years,  it  was  held 
that  this  was  not  a  payment  for  seven  successive  years  within 
the  statute ;  that  when  the  claimant  paid  to  the  collector  for 
those  years,  there  were  no  taxes  due  on  the  land.*    The  taxes 
must  all  be  paid  for  the  proper  period,  either  when  the  land 
is  vacant  (under  §  9),  or  all  when  it  is  occupied  (under  §  8), 
as  the  two  sections  cannot  be  united  to  create  a  bar.^    The 
payment  of  taxes  must  be  made  by  the  person  having  the 
claim  of  title.     A  payment  by  executors  is  not  enough,  unless 
they  have  title  to  the  land  under  the  will,  or  are  directed  by 

I  Hardin  v.  Crate,  60  111.  215,  221,  and  cases  cited. 
'  Bride  v.  Watt,  23  111.  507. 

•  Morrison  v,  Norman,  47  111.  477. 

•  Clark  v.  Lyon,  45  111.  388; 

«  Holbrook  v.  Dickenson,  56  111.  497;  Woodruff  v.  MoHany,  Id.  218; 
Wettig  V.  Bowman,  47  id.  17. 

•  Ross  ».  Coat,  58  111.  53. 

'  Koas  V.  Coat,  supra ;  Dickenson  v.  Breeden,  30  IlL  279. 
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it  to  pay  the  taxes.^  A  trustee,  tenant,  or  mortgagee,  pay- 
ing taxes,  cannot  avail  himself  of  this  statute  unless  he 
has  assumed  an  adverse  attitude  in  regard  to  the  property.^ 
Where  land  is  conveyed  by  deed  to  a  party  in  trust  for  the 
real  owner,  with  whose  money  it  was  purchased,  so  that  color 
of  title  is  vested  in  the  trustee,  the  land  being  vacant  and 
unoccupied,  a  payment  of  the  taxes  after  such  color  of  title 
is  acquired  either  by  the  trustee  or  cestui  que  trust  will  be 
regarded  as  a  payment  under  such  title,  as  required  by  §  2 
of  the  act  of  1839 ;  and  in  such  case  it  is  immaterial  whether 
the  receipts  for  the  taxes  are  given  in  the  name  of  the  trustee 
or  of  the  cestui  que  trust?  Where  a  party  claiming  land 
imder  color  of  title  conveyed  the  same,  and  on  the  next  day 
paid  the  taxes  for  the  current  year,  which  had  been  pre- 
viously assessed  against  him,  and  which  he  was  legally  liable 
to  pay,  it  was  held  that  the  payment  would  be  regarded  as 
having  been  made  under  and  subordinate  to  the  title  he  had 
conveyed,  and  would  inure  to  the  benefit  of  his  grantee.* 

§  912.  A  construction  was  given  to  the  above  law  in 
Irving  V.  Brownell.^  In  addition  to  the  facts  heretofore 
stated,  it  appeared  that  the  defendant  had  paid  the  taxes 
for  the  years  1839,  '41,  '42,  '43,  and  '45,  and  the  purchase 
of  the  land  for  the  taxes  of  1844,  at  a  tax  sale,  from  which 
sale  the  plaintiif  redeemed.  The  court  held  (1)  That  the 
tax  deed  offered  by  the  defendant  was  not  evidence  of  a 
claim  and  color  of  title  made  in  good  faith;  (2)  That  his 
possession  was  not  sufficient ;  and  (3)  That  suffering  the 
land  to  be  sold  for  the  taxes  of  1844  and  purchasing  it  him- 
self was  not  equivalent  to  a  payment  of  the  tax  for  that  year. 
Trumbull,  J.,  said  :  "  This  brings  us  to  a  consideration  of  the 
first  section  of  the  act  of  March  2,  1839,  entitled  '  An  act  to 

*  Chickering  v.  Failes,  26  HI.  507;  s.  c.  38  id.  342;  Fell  v.  Cessford, 
26  id.  522;  Jayne  v.  Gregg,  42  id.  413;  see  also  McConnell  v.  Eonepel, 
iupra,  and  Hale  v.  Gladfelder,  52  id.  91,  98. 

'  Chickering  p.  Failes,  supra ;  see  also  Higgins  v.  Crosby,  40  111.  261 ; 
Moore  v.  Titman,  44  id.  367,  370. 

*  Lyon  V.  Kain,  47  HI.  200;  see  also  0'2Teal  v.  Boone,  58  id.  35. 
«  Elston  V.  Kennicott,  52  HI.  272. 

6  11  lU.  402. 
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quiet  possessions  and  confirm  titles  to  land ; '  which  is  to  be 
found  incorporated  into  the  Eevised  Statutes,  ch.  24,  §  8. 
So  much  of  that  section  as  is  under  consideration  reads  as 
follows : '  That  hereafter  eyery  person  in  the  actual  possession 
of  land  or  tenements,  under  claim  and  color  of  title  made 
in  good  faith,  and  who  shall  for  seven  successive  years  after 
the  passage  of  this  act  continue  in  such  possession^  and  shall 
also  during  said  time  pay  all  taxes  legally  assessed  on  such 
land  or  tenements,  shall  be  held  and  adjudged  to  be  the  legal 
owner  of  said  land  or  tenements  to  the  extent  and  according 
to  the  purport  of  his  or  her  paper  title.'    The  object  of  this 
statute  clearly  was  to  protect  those  who,  supposing  that  they 
had  a  good  title  to  land,  should  take  and  continue  the  actual 
possession  thereof  and  pay  taxes  upon  the  same  for  the  space 
of    seven   years.^     Three    things  are  necessary,  and  must 
concur,  to  enable  a  party  to  avail  himself  of  this  statute : 
(1)  He  must  have  a  claim  and  color  of  title  to  the  land, 
made  in  good  faith ;  (2)  He  must  have  and  continue  in  the 
actual  possession  thereof  for  seven  successive  years  ;  ^  (3)  He 
must  pay  all  taxes  legally  assessed  upon  said  land  during  the 
said  seven  years.    What  the  claim  and  color  of  title  must 
be  that  will  enable  a  party  to  take  advantage  of  this  statute 
is  a  question  of   some  difficulty.    Under  our  twenty-year 
limitation  act,  and  under  similar  statutes  in  other  States  and 
in  England,  it  has  been  uniformly  held  that  a  person  relying 
upon  his  possession  to  defeat  a  recovery  by  the  party  having 
the  legal  title  must  show  that  his  possession  has  been  ad- 
verse ;  that  is,  under  claim  of  title,  although  the  statutes  are 
silent  as  to  the  character  of  possession  necessary  to  bar  a 
recovery  in  such  a  case.     It  would  seem,  therefore,  that  the 
legislature  intended  to  require  a  different  sort  of  title  to 

1  And  a  right  acquired  to  land  under  said  §  8  is  afiSrmative,  and  may 
be  enforced.  And  if  a  prior  owner  afterwards  acquires  possession,  he 
cannot  use  his  title  either  for  defence  or  recovery,  until  he  shall  have 
destroyed  the  bar  by  purchase  or  in  some  other  mode.  Chiles  ».  Davis, 
58  111.  411 ;  Hinohman  v.  Whetstone,  23  id.  185.  So  also  as  to  §  9.  Hale 
V.  Gladfelder,  52  111.  91 ;  see  also  Lawrence  v.  Kenney,  32  Wis.  281. 

a  See  Goewey  v.  Urig,  18  111.  238,  243. 
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protect  a  party  claiming  under  the  seven-year  law  from  what 
had  been  required  under  the  limitation  act  of  twenty  years, 
else  why  require  that  claim  and  color  of  title  made  in  good 
faith  should  be  essential  to  protect  a  party  claiming  under 
the  former  act?    We  are  bound  to  give  these  words  some 
meaning,  and  they  will  have  none  if  the  same  construction 
is  to  be  put  upon  the  act  as  if  they  were  not  in  it.     It  is 
manifest  that  the  legislature  only  intended  to  protect  those 
who  had  been  in  possession  of  land,  and  paying  taxes  upon 
it  under  the  belief  that  they  had  a  good  title.     When  would 
a  reasonable  man  suppose  that  he  had  a  claim  and  color  of 
title  to  land,  or  what  sort  of  a  title  would  such  a  man,  in 
good  faith,  pay  out  his  money  for  ?    For  none   other,  we 
imagine,  than  what  he  supposed  to  be  a  good  title.    If  he 
knew  that  he  was  not  acquiring  such  a  title,  or  if*  the  circum- 
stances should  be  such  that  a  reasonable  man  might  know 
that  the  title  he  was  obtaining  was  wholly  defective,  then  it 
would  not  be  a  titl'e  acquired  in  good  faith,  and  consequently 
not  entitled  to  the  protection  of  the  act  of  1839.    By  the 
words, '  claim  and  color  of  title,  made  in  good  faith,'  must, 
therefore  be  understood  such  a  title  as,  tested  by  itself, 
would  appear  to  be  good,  —  not  a  paramount  title,  capable  of 
resisting  all  others,  but  such  an  one  as  would  authorize  the 
recovery  of  the  land  when  imattacked,  as  if  no  better  title 
was  shown ;  that  is,  a  prima  facie  title.     Such  a  title,  con- 
nected with  seven  years'  actual   possession  and  payment  of 
taxes,  becomes  invincible.     The   auditor's  deed  offered    in 
evidence  in  this  case,  as  has  already  been  shown,  was  not 
such  a  title,  as  unaccompanied  with  other  proof  it  did  not 
afford  prima  facie  evidence  of  title,  and  it  was  not,  therefore, 
admissible  in  evidence  for  the  purpose  of  showing  claim  and 
color  of  title,  under  the  act  of   1839.     But  even  if  the 
auditor's  deed  were  held  to  be  such  a  claim  and  color  of  title 
as  the  statute  intended,  still  it  would  not  avail  the  defendant, 
for  tlie  reason  that  the  evidence  has  not  shown  that  he  had 
actual  possession  of  the  premises  in  dispute  for  seven  succes- 
sive years  previous  to  the  commencement  of  the  action  ;  nor 
does  it  show  that  he  paid  all  taxes  assessed  upon  the  land 
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during  said  seven  years.  The  action  was  commenced  Jan. 
18, 1848,  and  it  appears  from  the  evidence  that  the  defend- 
ant first  took  actual  possession  of  the  premises  in  the  spring 
of  1841.  It  is  true  that  he  cut  timber,  dug  a  well,  and 
exercised  some  acts  of  ownership  upon  the  land,  the  fall  pre- 
vious ;  but  those  acts  did  not  constitute  that  actual  possession 
contemplated  by  the  statute.  As  the  legislature  in  reducing 
the  time  of  possession  thought  it  expedient,  as  has  already 
been  shown,  to  require  stricter  proof  of  apparent  title  to  the 
land  than  was  requisite  under  the  old  limitation  of  twenty 
years,  so  also,  and  for  the  same  reason,  they  have  thought 
proper  to  require  that  the  possession  under  the  act  of  1839 
should  be  more  open,  marked,  and  manifest,  than  under  the 
former  law.  It  would  be  unreasonable,  when  the  legislature 
have  used  language  clearly  manifesting  a  different  intention 
as  to  the  character  of  the  possession  requisite  under  the  two 
aQts,  to  give  the  same  liberal  construction  to  both.  The 
legislature  undoubtedly  meant  what  they  have  said, — that  the 
possession  must  be  actual ;  that  is,  visible,  open,  and  exclu- 
sive, either  by  an  enclosure,  the  erection  of  buildings,  or  in 
some  other  way  actually  appropriating  and  using  the  land 
in  such  an  open,  visible  manner  as  to  give  the  real  owner 
notice  that  the  person  in  possession  was  occupying  and  claim- 
ing the  land  as  his  own.  The  defendant  is  equally  at  fault 
in  his  attempt  to  show  payment  of  taxes  upon  the  land,  as 
required  by  the  law.  The  statute  requires  that  the  person 
in  possession  should  pay  all  taxes  legally  assessed  upon  the 
land  during  the  seven  successive  years  that  he  has  posses- 
sion. A  payment  of  taxes  for  seven  years,  part  before  and 
part  after  possession  taken,  does  not  answer  the  requirement 
of  the  law.  In  this  case  it  is  not  pretended  that  possession 
was  taken  before  the  fall  of  1840,  and  there  was  no  evidence 
of  the  payment  of  taxes  by  the  defendant  after  the  year  1845. 
The  taxes  of  1844  he  did  not  pay,  but  suffered  the  land  to 
go  to  sale,  and  then  purchased  it  in  ;  which  he  insists  was  a 
payment  of  the  tax  of  that  year.  This  is  not  so.  The  land 
was  made  to  pay  the  taxes  by  the  sale,  not  the  defendant.  He 
cannot  claim  that  he  paid  the  taxes,  while  he  also  at  the  same 
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time  took  the  chance  of  getting  a  tax  title  upon  the  land. 
It  is  only  lands  upon  which  taxes  are  not  paid  that  can  be 
sold.  In  no  view  of  the  case  did  the  defendant  put  himself 
in  a  situation  to  have  the  benefit  of  the  act  of  March  2, 
1839."  So  where  H.  obtained  claim  and  color  of  title  in 
1842,  and  in  1845  conveyed  to  B.,  who  allowed  the  land  to 
be  sold  for  the  taxes  of  1847,  and  bought  it  himself  and 
paid  the  taxes  from  1849  to  1856  inclusive,  but  in  1853, 
P.,  the  minor  heir  of  a  person  who  had  died  seised  of  the 
patent  title,  redeemed  from  the  sale  of  1847,  by  paying  to 
the  clerk  double  the  amount  of  the  purchase-money  and  all 
the  taxes,  with  interest  for  five  years,  being  up  to  the  time 
of  the  redemption,  it  was  held  that  this  redemption  by  P.  en- 
tirely obliterated  the  tax  sale  of  1847,  and  the  payment  of  the 
taxes  for  the  five  years  by  B.,  and  that  the  grantees  of  B.  could 
not  defend  under  the  act  of  1839  without  showing  payment 
of  taxes  for  seven  years  exclusive  of  the  five  years  from 
1848  to  1853.^ 

§  913.  The  decision  in  Irving  v.  Brownell  has  been  sub- 
stantially followed  by  Judge  Drummond.  It  has  been  held 
in  his  court  (1)  That  the  tax  deed  must  be  prima  facie 
evidence  of  title,  in  order  to  avail  the  possessor  under  this 
statute ;  (2)  That  a  tax  sale  and  certificate,  under  which  the 
defendant  entered  and  continued  in  possession  seven  years, 
did  not  constitute  claim  and  color,  and  that  if  the  tax  deed 
was  executed  and  delivered  within  the  seven  years,  in  pur- 
suance of  the  sale,  it  could  not  have  relation  back  to  the  sale 
or  entry,  so  as  to  protect  the  possession;  (3)  That  a  tax 
deed  void  upon  its  face  did  not  give  color ;  and  this  doctrine 
he  applied,  on  repeated  occasions,  to  deeds  which  upon  their 
face  showed  a  sale  on  the  wrong  day,  and  to  a  deed  made  in 
pursuance  of  a  sale  on  the  first  Monday  in  March,  1889,  for 
taxes  assessed  in  1838,  the  sale  being  made,  as  recited  in  the 
deed,  after  the  repeal  of  the  law  of  1833 ;  (4)  That  in  no 
case  will  a  tax  deed  be  sustained  as  color  of  title  where  the 
land  was  listed  in  the  name  of  the  purchaser,  or  where  he  was 
in  possession  at  the  time  of  the  assessment  and  sale. 

1  HoUoway  v.  Clark,  27  lU.  484. 
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§  914t  The  true  Construction  of  the  Illinois  Iiaws.  —  The 
decisions  in  Illinois,  upon  the  construction  of  the  limitation 
acts  of  1835  and  1839,  have  not  given  general  satisfaction, 
and  it  is  very  evident  that  the  construction  is  a  strained  one. 
Under  the  statute  of  Jan.  6, 1827,  the  possession  of  the  de- 
fendant must  be  under  claim  and  color  of  title,  made  in  good 
faith;  but  it  is  not  necessary  for  the  possessor  to  have  any 
written  evidence  of  it.^  The  statute  of  Jan.  17, 1835,  required 
possession  by  actual  residence  under  a  connected  title,  dedu- 
cible  of  record,  etc.,  -While  the  act  of  March  2, 1839,  required 
in  terms,  (1)  Actual  possession  for  seven  years ;  (2)  Under 
claim  and  color  of  title  made  in  good  faith ;  and  (3)  Pay* 
laent  of  taxes  for  seven  years.  The  apparent  intention  of  the 
legislature  seems  to  have  been  to  make  the  law  of  1839  more 
effectual  in  protecting  the  bona  fide  settler  than  the  previous 
laws.  The  court,  in  Irving  v.  Brownell,  have  frustrated  this 
intention.  Indeed,  the  law  of  1839,  according  to  that  deci- 
sion, is  a  dead  letter  upon  the  statute  book.  "  A  title  which, 
tested  by  itself,  would  appear  to  be  good,"  would,  when 
accompanied  by  seven  years'  actual  residence  upon  the  land, 
be  a  protection  to  the  settler  under  the  law  of  1835.  This  is 
conceded  in  Irving  v.  Brownell,  in  reference  to  a  tax  title 
which  was  notoriously  bad.  For  what  object,  then,  was  the 
law  of  1839  enacted  ?  It  is  senseless  and  unmeaning,  if  the 
court  have  given  it  the  true  construction.  As  we  have  seen, 
the  law  of  1827  required  a  possession  under  a  claim  and 
color  of  title ;  written  evidence  of  the  claim,  and  actual  resi- 
dence are  unnecessary.  The  law  of  1835  requires  actual 
residence  under  a  connected  titlcj  deducible  of  record,  etc. ; 
and  by  the  true  rule  of  construction  there  must  be  a  chain  of 
paper  title,  ^ prima  fade  good,  that  is,  when  tested  by  itself, 
and  not  with  the  paramount  title.  If  the  latter  test  is  requi- 
site, the  law  would  be  useless.  Now,  the  law  of  1839  was 
really  designed  to  protect  a  still  weaker  class  of  titles  than 
those  contemplated  by  the  act  of  1835.  Instead  of  "  title,"  it 
merely  required  "  claim  and  color  of  title ;  "  in  the  place  of 

1  Taylor  v.  Buckner,  2  A.  K.  Marsh.  (Ky.)  18;  M'Call  ».  Neely,  3 
Watts  (Pa.),  69,  72. 
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"  actual  residence,"  it  requires  "  actaal  possession,"  which 
may  be  by  enclosure,  cultivation,  residence,  or  any  of  the 
various  acts  which,  according  to  the  principles  of  the  com- 
mon law,  are  evidence  of  a  possession.  And  besides  "  claim 
and  color  of  title  "  and  "  actual  possession,"  the  law  of  1839 
requires  this  additional  fact  to  concur :  the  payment  of  ."  all 
taxes  legally  assessed "  upon  the  land  for  seven  successive 
years.  The  legislature  seems  to  have  acted  on  the  presump- 
tion that  if  one  entered  upon  land  under  claim  and  color  of 
title,  and  disseised  the  true  owner,  continued  his  possession 
for  seven  years,  made  improvements  upon  the  land,  —  without 
which 'he  could  not  have  actual  possession, — and  paid  all 
taxes  assessed  against  the  land  during  that  period,  this  would 
afford  conclusive  evidence  of  an  abandonment  by  the  owner 
of  his  paramoimt  title.  In  the  construction  of  this  statute 
the  courts  seem  to  have  been  misled  by  the  words  "good 
faith."  This  means  simply  that  the  occupant,  in  acquiring 
his  title  and  taking  possession,  shall  not  act  mala  fide  by 
purchasing  of  one  who  he  knew  had  no  title,  or  with  actual 
notice  of  a  paramount  title  in  another,  or  with  notice  that  his 
own  title  was  defective.  He  must  believe  his  deed  to  be 
valid,  and  that  it  conveys  to  him  a  good  title  to  the  land, 
although  it  may  turn  out  that  another  has  a  better  title.  He 
must  enter  under  a  claim  of  right.  His  claim  must  be  color- 
able ;  that  is,  give  him  an  apparent  right.  He  must  not  be 
guilty  of  fraud.  This  is  all  the  law  requires.*  The  statute 
ought  to  be  construed  liberally,  for  it  is  intended  for  repose.^ 
And  in  a  recent  case  in  Illinois  ^  it  was  held  that  a  tax  deed, 
regular  on  its  face,  was  sufficient  to  give  color  of  title  under 
the  act  of  1839,  and  that  the  purchaser  was  not  bound  to 

»  M'Call  V.  Neely,  3  Watts  (Pa.),  69,  72;  Moody  ».  Fleming,  4  Ga.,  115, 
119;  Den  d.  Saxton  v.  Hunt,  20  N.  J.  L.  487,  493;  Jackson  d.  Belden  u. 
Thomas,  16  Johns.  (N.  Y.)  298,  301;  Bank  of  S.  C.  v.  Smyers,  2  Strobh. 
(S.  C.)  28;  Angell  on  Limitations,  435;  Adams  on  Ejectment,  471. 

^  Conyers  ».  Kenan,  4  Ga.  317;  Fain  v.  Garthright,  5  id.  6. 

»  HoUoway  v.  Clark,  27  111.  484;  Elston  v.  Kennicott,  46  id.  187, 196; 
Winstanley  t- .  Meacham,  58  id.  97.  It  ■would  be  error,  however,  to  admit 
in  evidence  as  color  of  title  a  tax  deed  not  properly  acknowledged  without 
proof  of  the  signature  of  the  sheriff.    Ibid. 
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show  that  the  prerequisites  of  the  statute  had  been  complied 
with.  So  a  quitclaim  deed  gives  a  claim  and  color  of  title 
under  the  same  act.  The  conclusion  to  be  drawn  in  view  of 
the  above  process  of  reasoning  is,  that  while  the  act  of  1835 
was  intended  to  embrace  only  connected  titles,  deducible  of 
record,  which  are  prima  facie  good,  accompanied  by  seven 
years'  actual  residence,  the  act  of  1839  was  designed  to  pro- 
tect a  paper  title  which  on  its  face  purports  to  carry  the  fee, 
whether  it  is  good  or  bad,  prima  facie  or  not,  so  that  it  was 
acquired  in  good  faith ;  ^  the  only  distinctive  difference 
between  the  law  of  1827  and  that  of  1889  being,  that  the  lat- 
ter reduces  the  time  of  limitation  from  twenty  to  seven  years, 
and  as  a  compensation  requires  paper  title  and  payment  of 
taxes.  Indeed,  as  has  been  remarked,  ^'  possession  under 
claim  and  color  of  title,  made  in  good  faith,"  as  used  in  the 
act  of  1839,  is  the  identical  definition  of  an  adverse  possession 
under  the  law  of  1827. 

§  915.  Color  of  Title  in  Illinois.^  —  Any  deed  purporting  on 
its  face  to  convey  title  (if  received  in  good  faith),  no  matter 
on  what  it  may  be  founded,-  is  color  of  title.^  The  instrument 
relied  on  as  color  of  title  must  (under  §  9)  purport  on  its  face 
to  convey  title  to  the  grantee ;  an  agreement  for  a  deed  or  a 
certificate  of  purchase  at  a  tax  sale  is  not  enough.*  And 
where  a  party  holding  color  of  title  to  land  sells  the  same  and 
receives  the  purchase-money,  and  executes  the  deed  to  the 
purchaser  by  a  wrong  name,  the  deed  being  intended  for  the 

'  In  Elston  v.  Eennicott,  46  111.  208,  it  is  said  that  the  act  of  1839  was 
designed  to  protect  a  different  grade  of  titles  from  that  embraced  in  the 
act  of  1835;  and  while  mere  color  of  title  would  be  sufficient  under  the 
former,  something  more  would  be  required  under  the  latter,  which  re- 
quires a  prima  facie  title.    See  also  the  cases  there  cited. 

2  See  §  916. 

'  Dickenson  v.  Breeden,  30  111.  279;  Winstanley  w.  Meacham,  58  id, 
97;  Morrison  v.  Norman,  47  id.  477;  Hardin  v.  Crate,  60  id.  215;  see 
also  Weaver  v.  Wilson,  48  id.  125;  Fritz  v.  Joiner,  54  id.  101 ;  Dollon  v. 
Erb,  53  id.  289;  Hinkley  v.  Greene,  52  id.  223;  Cook  t>.  Norton,  43  id. 
391 ;  Hardin  v.  Osborne,  60  id.  93. 

«  Bride  v.  Watt,  23  111.  507;  see  also  Dunlap  v.  Daugherty,  20  id. 
397;  Spellman  v.  Curtenius,  12  id.  409;  Rigor  r.  Frye,  62  id.  507;  Mo- 
Keighan  v.  Hopkins,  14  Neb.  361. 
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purchaser,  and  he  receiving  it  as  his  deed,  and  entering  into 
possession  under  it,  such  deed  will  be  color  of  title  to  the 
purchaser,  though  in  a  wrong  name.^  But  if  there  is  no  such 
person  as  the  one  named  as  grantee  in  the  deed,  then  the 
legal  title  will  not  pass  out  of  the  vendor,  but  wiU  be  held  by 
him  as  trustee  for  his  vendee,  and  a  payment  of  taxes  by  the 
latter  as  cestui  que  trust  will  be  regarded  as  payment  under 
that  title,  and  in  protection  thereof  .^ 

§  916.  Good  Faith  nnder  the  Illinois  Laws.  —  Color  of  title 
is  a  question  of  law ;  but  the  good  faith  of  the  claimant  is  a 
question  of  fact.^  When  the  owner  of  color  of  title,  who  has 
paid  taxes  on  unoccupied  land  for  seven  years,  enters  upon 
the  actual  possession  of  the  rightful  owner,  he  is  a  mere 
trespasser  from  the  moment  of  his  entry,  and  acquires  no 
possession  which  the  statute  will  protect.  Had  he  entered 
the  land  while  unoccupied,  he  might  have  been  permitted 
to  defend  his  possession  under  the  statute,  because  it  would 
then  have  been  presumed  to  have  been  taken  in  good  faith. 
But  in  this  case  the  lawful  possession  remained  with  the 
rightful  owner,  and  was  not  ousted  by  the  trespass.*  Where 
there  is  no  fraud,  and  no  proof  that  the  color  of  title  was 
acquired  in  bad  faith,  the  court  will  presume  good  faith.* 
Bad  faith  is  not  shown  by  a  knowledge  of  claims  of  others,  or 
of  legal  defects  which  prevent  the  color  of  title  from  being  an 
absolute  oue.^  The  fact  that  the  sale  is  void  on  account  of 
the  unconstitutionality  of  the  law  under  which  it  was  made 
is  not  evidence  of  bad  faith.''  The  deed  itself  imports  good 
faith,  unless  circumstances  show  that  the  party  accepting  it 
had  no  faith  in  it.^  But  a  party  holding  a  certificate  of  pur- 
chase at  a  tax  sale,  who  accepts  a  deed  therefor  before  the  two 

1  Elston  V.  Kennicott,  46  TU.  187.  '  Ibid. 

»  Woodward  v.  Blanchard,  16  HI.  424. 

*  Riggs  V.  Henneberry,  58  IlL  134. 

5  Chickering  v.  Failes,  26  111.  507,  520;  Morrison  v.  Nonnan,  47  id. 
477;  see  also  Finlay  v.  Cook,  54  Barb.  (N.  Y.)  9;  Webster  v.  Webster, 
55  111.  325.  '  Chickering  v.  Failes,  supra. 

'  Woodward  r.  Blanchard,  supra;  see  also  Laflin  v.  Herrington,  16 
BL  301 ;  Hardin  v.  Crate,  60  id.  215,  and  cases  there  cited. 

'  Dickenson  v.  Breeden,  30  III.  279;  McConnel  v.  Street,  17  id.  253. 
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years  allowed  for  redemption  expire,  knows  that  he  is  not  en- 
titled to  it,  and  cannot  be  considered  as  acquiring  the  color  of 
title  which  such  deed,  if  he  was  entitled  to  it,  would  give  him, 
in  good  faith  within  the  meaning  of  either  of  said  sections  8 
or  9.  When  a  deed  discloses  on  its  face  that  it  is  executed 
in  defiance  of  law,  the  law  will  presume  bad  faith;  while 
the  presumption  will  be  in  favor  of  good  faith  until  rebutted, 
when  the  deed  is  not  prohibited  by  law,  and  purports  to  con- 
vey title.  But  a  purchaser  from  the  grantee  in  such  deed 
would  not  be  held  to  notice  of  the  illegality  appearing  on  its 
face;  nor  if  executed  after  the  expiration  of  the  time  of 
redemption,  would  it  be  vitiated  as  color  of  title  by  defects 
in  the  proceedings  which  would  vitiate  it  as  paramount  title.^ 
Seven  years'  possession  and  payment  of  taxes  by  the  mort- 
gagee, it  is  said,  will  not  create  the  bar  of  the  statute.^ 

§  917.  In  Iowa,  no  action  for  lands  "  sold  "  for  taxes  can  be 
brought  after  five  years  from  the  sale.*  This  statute  cures 
irregularities,*  but  not  want  of  valid  levy,  assessment,  or 
actual  sale;  for  then  the  land  was  not  "sold  for  taxes." ^ 
The  time  runs  from  the  execution  and  record  of  the  deed  as 
marking  the  completion  of  sale  for  the  purposes  of  such 
statutes.^  "  Claim  of  title  "  without  "  color  "  is  sufficient 
under  Iowa  statutes.^  The  purchaser  has  constructive  pos- 
session of  vacant  lands,*  but  he  is  barred  of  suit  for  possession 
after  five  years  from  the  time  he  was  entitled  to  a  deed,  if  the 
owner  takes  possession  any  time  before  the  end  of  the  five 
years.*  In  a  suit  begun  within  the  period  of  limitation  an 
amendment  respecting  the  relief  sought  may  be  made  after 
the  expiration  of  said  period.^"  . 

§  918.  Irregularities  cured  hy  Time.  —  Failure  of  the  treas- 
urer to  carry  forward  on  the  tax  list  the  delinquent  taxes  for 
which  the  land  was  sold,  is  an  irregularity  that  cannot  be 
availed  of  after  five  years  from  the  recording  of  the  deed." 

1  Bowman  v.  Wettig,  39  111.  418. 

»  Moore  o.  Titman,  44  111.  367,  370. 

»  §  907.      *  §  905.      6  §  906.      •  §  907.      '  §  908.      >  §  909.      »  §  910. 
M  Barke  v.  Early,  33  N.  W.  677  (Iowa,  1887)i  72  Iowa,  273. 
"  Griffin  V.  Bruce,  34  N.  W.  733  (Iowa,  1887). 

876 


IOWA.  §  920 

After  fire  years  from  the  recording  of  the  deed,  no  objection 
can  be  made  on  the  gfound  that  several  tracts  were  sold  for  a 
gross  sum.1  The  statute  of  limitations  bars  any  inquiry  into 
matters  relating  only  to  the  manner  of  assessment,  levy,  etc.^ 
A  ring  sale  is  only  voidable  in  Iowa,  and  after  the  five  years' 
limitation  has  mn  cannot  be  impeached ;  and  if  the  land  is 
unoccupied,  the  title  of  the  holder  of  the  tax  deed  becomes 
perfect  at  the  expiration  of  that  period.^ 

§  919.  Jurisdictiojial  Defects  not  cured.  —  The  Iowa  code, 
§  902,  provides  that  "  no  action  for  the  recovery  of  real  prop- 
erty sold  for  the  nonrpaymerd  of  taxes  shall  lie,  unless  the 
same  be  brought  within  five  years  after  the  treasurer's  deed 
is  executed  and  recorded."  It  is  only  where  the  land  has 
been  sold  for  taxes  that  the  statute  applies ;  and  if  there  was 
no  levy,  or  no  assessment,  or  no  sale,  the  bar  does  not  take 
effect.*  Where  a  sale  is  not  simply  irregular,  but  absolutely 
void,  as  when  the  land  is  assessed  to  the  owner,  and  also  to 
"  owner  unknown,"  and  sold  under  the  latter  assessment,  the 
title  is  not  protected  by  the  statute  of  limitations.^  A  private 
sale  does  not  set  the  statute  in  motion.  The  sale  must  be  of 
such  a  nature  as  the  law  authorizes.^ 

§  920.  Statute  runs  from  Execution  and  Record  of  Deed. — 
Under  §  790  of  the  Revision  (which  is  substantially  a  copy  of 
the  Pennsylvania  statute  of  April,  1804),  which  provides  that 
"  no  action  for  the  recovery  of  real  property  sold  for  the  non- 
payment of  taxes  shall  lie,  unless  the  same  be  brought  vtdthin 
five  years  from  the  date  of  sale,"  it  is  held  that  the  period  of 
limitation  commences  to  run  from  the  date  of  the  execution 
and  recording  of  the  treasurer's  deed,  instead  of  from  the 
time  the  land  was  struck  off  to  the  bidder  at  the  sale.  The 
word  "  sale,"  as  therein  used,  is  construed  to  mean  a  com- 
pleted sale,  which  vests  the  title  in  the  purchaser  and  places 

> 

1  BuUis  V.  Maish,  56  Iowa,  749  (1881);  Thomas  v.  Stickle,  32  id.  71; 
Douglass  r.  Tnllock,  34  id.  262. 

«  Peiree  v.  Weare,  41  Iowa,  381  (1875). 

»  Bnllis  0.  Marsh,  56  Iowa,  751  (1881). 

«  Early  o.  Whittingham,  43  Iowa,  167  (1876) ;  Case  v.  Albee,  27  id.  277. 

6  Nichols  V.  McGIatheiy,  43  Iowa,  189  (1876). 

«  Bnrdick  v.  Bingham,  38  N.  W.  489  (1888). 
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him  in  a  position  to  have  the  legality  thereof  tested  in  the 
courts.^  "This  section  (790)  undertakes  to  bar  actions  in 
:  cases  only  where  the  land  '  has  been  sold  for  the  non-payment 
of  taxes.'  If  there  never  has  been  in  fact  any  sale  of  the  land 
for  delinquent  taxes,  the  owner  is  not  concluded  by  the  tax 
deed,  or  any  recital  therein,  from  showing  this  fact."  ^  The 
limitation  in  said  §  790  operates  as  a  bar  upon  all  actions 
based  upon  irregularities  in  the  manner  of  sale,  as  that  the 
tax  deed  shows  on  its  face  that  several  tracts  were  sold  to- 
gether for  a  gross  sum.^  This  §  790  does  not  preclude  the 
person  claiming  under  the  tax  sale  and  deed  from  bringing 
his  action  against  the  original  owner  within  five  years,  to  cut 
off  the  right  of  such  owner  and  quiet  title  in  himself.* 

§  921.  "  Claim"  is  sufficient  in  Iowa  wiihovt "  Color  of  Title." 
—  Under  the  Iowa  statute  to  constitute  an  adverse  possession, 
it  is  not  necessary  that  the  party  should  have  taken  and  held 
possession  under  color  of  title  ;  it  is  sufficient  if  such  posses- 
sion was  taken  and  held  under  a  claim  of  title;  the  terms 
"  color  of  title  "  and  "  claim  of  title  "  are  not  synonymous.  To 
constitute  the  former,  a  paper  title  is  requisite  in  the  party 
claiming;  but  the  latter  may  exist  wholly  in  parol.^ 

§  922.  Constructive  Possession.  —  The  tax  purchaser  is 
deemed  to  be  in  constructive  possession,  and  need  not  sue 
to  clear  his  title  until  actual  hostile  possession  is  taken  by 
some  one;®  and  after  five  years  his  title  is  perfect,  unless 
actual  possession  is  taken  by  the  owner  or  some  one  for  him 
before  the  time  is  complete.^    The  owner  of  unoccupied  land 

1  Eldridge  v.  Kuehl,  27  Iowa,  160;  Henderson  v.  Oliver,  28  id.  20; 
M'Cready  v.  Sexton,  29  id.  356;  Hurley  w.  Street,  Id.  429;  Jeffrey  ». 
Brokaw,  35  id.  505;  Bolin  v.  Francis,  34  N.  W.  447  (Iowa,  1887);  72 
Iowa,  619;  Trulock  v.  Bentley,  67  id.  602. 

*  Case  V.  Albee,  28  Iowa,  277;  see  also  McNamara  t>.  Estis,  22  id.  246. 
»  Douglass  V.  Tullock,  34  Iowa,  262;  Thomas  n.  Stickle,  32  id.  .71. 

*  Stevenson  v.  Bonesteel,  30  Iowa,  286. 

*  Hamilton  v.  Wright,  30  Iowa,  480.  As  to  what  constitutes  "  color  of 
title,"  see  Edgerton  v.  Bird,  6  Wis.  527. 

*  Moingona  Coal  Co  v.  Blair,  51  Iowa,  447 ;  Gosler  ».  Teamey,  52  id. 
455;  McCaughan  c.  Tatman,  53  id.  508;  Bullis  ».  Marsh,  56  id.  747; 
Monk  V.  Corbin,  58  id.  503. 

'  Barrett  v.  Love,  48  Iowa.  108. 
878 


IOWA.  —  KANSAS.  §  924 

may  bring  trespass,  though  the  defendant  has  a  title  good  on 
its  face.^ 

§923.  Purchaser  barred  in  Five  Years. — An  action  by 
the  purchaser  for  possession  is  barred  after  five  years  from 
the  time  his  deed  is  executed  and  recorded,  or  from  the  time 
he  became  entitled  to  a  deed,  and  perhaps  from  the  actual 
date  of  sale.2  If  he  leaves  the  former  owner  so  long  in  pos- 
session, the  statute  of  limitations  runs  against  him,  just  as  it 
does  in  his  favor  if  he  takes  and  keeps  possession.  The 
statute  in  Iowa  begins  to  run  against  the  purchaser  when  he 
is  entitled  to  a  deed ;  and  if  he  fails  to  take  out  his  deed 
within  the  five  years  allowed,  and  the  land  is  sold  under  fore- 
closure of  a  school-fund  mortgage,  he  cannot  afterwards  estab- 
lish his  title,  nor  redeem  from  the  foreclosure  sale.^  In  Iowa, 
the  five  years  will  not  bar  action  by  the  purchaser  unless  the 
owner  was  in  possession  at  the  expiration  of  the  five  years.* 

§  924.  In  Kansas,  a  tax  claimant  out  of  possession  must 
bring  action  within  two  years  after  the  deed  is  recorded ;  *  and 
one  out  of  possession  holding  the  record  title  must  sue  within 
five  years  from  the  said  recording.*  The  constructive  posses- 
sion of  unoccupied  land  is  in  the  tax  claimant,^  unless  the 
deed  is  void  on  its  face  or  for  a  jurisdictional  defect.*  Such  a 
deed  will  not  set  the  statute  running ;  but  irregularities,  such 
as  defective  description  of  the  land  in  the  assessment,  or 
omission  of  official  title,  are  cured.®  Where  the  holder  of  a 
deed  that  has  been  recorded  for  more  than  five  years  begins 
an  action  to  quiet  his  title  against  the  original  owner,  and  it 
appears  that  the  land  has  been  all  the  time  vacant  and  unoccu- 
pied, and  the  holder  of  the  tax  deed  has  all  the  timCj  with  the 

I  Wadleigh  v.  Marathon  Co.  Bank,  58  Wis.  548. 

*  Hintrager  v.  Hennessy,  46  Iowa,  600  (1877) ;  Laverty  v.  Sexton  & 
Son,  41  id.  435  (1875);  Peck  v.  Sexton,  Id.  566;  Brown  v.  Painter,  38 
id.  456. 

»  La  Rue  v.  King,  37  N.  W.  374  (Iowa). 

*  Monk  V.  Corbin,  58  Iowa,  505  (1882);  Bnllis  v.  Marsh,  56  id.  747; 
Groslert).  Teamey,  52  id.  455;  Lewis  v.  Soule,  52  id.  11;  Moingona  Coal 
Co.  V.  Blair,  51  id.  447. 

«  §  912.  «  Thornbnrgh  v.  Cole,  27  Kan.  490. 

'  §  913.  8  §  914.  »  §  915. 
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exception  of  two  or  three  months,  been  absent  from  the 
State,  the  defendant  may  interpose  the  defence  that  the  tax 
proceedings  were  irregular.^ 

§  925.  When  the  Statrtte  begins  to  run.  —  In  Kansas,  a  tax 
deed  executed  by  the  county  clerk,  witnessed,  acknowledged, 
and  recorded,  is  a  bar  to  an  action  for  the  recovery  of  the 
land  after  two  years  from  the  time  of  recording  the  same;^ 
and  the  time  does  not  run  until  the  recording  of  the  tax  deed, 
although  the  holder  of  the  certificate  did  not  obtain  and 
record  his  deed  as  soon  as  he  legally  might.^ 

§  926.  Possession  necessary  to  set  the  Statute  running 
against  the  Purchaser.  —  A  statute  must  operate  to  bar  a 
cause  of  action,  and  until  a  cause  of  action  arises,  the  statute 
does  not  begin  to  run.  Wherefore  if  the  land  sold  at  a  tax 
sale  is  vacant  and  unoccupied,  there  is  no  one  in  possession  to 
sue ;  the  constructive  possession  is  in  the  tax  purchaser,  and 
if  the  land  remains  unoccupied  for  two  years  and  then  the 
original  owner  takes  possession,  the  purchaser  is  not  barred, 
but  has  at  least  a  reasonable  time,  if  not  two  full  years,  after 
the  entry  in  which  to  sue  for  possession.* 

§  927.  A  Deed  void  on  its  Face,  or  for  a  Jurisdictional 
Defect,  will  not  set  the  Statute  running.  —  The  five  years' 
limitation  does  not  apply  to  bar  an  action  where  there  had 
been  a  full  tender  of  the  amount  necessary  to  redeem  before 
the  execution  and  delivery  of  the  deed.^  So  a  tax  deed  issued 
to  a  tenant  who  had  contracted  to  pay  the  taxes  for  which 
such  deed  was  issued  is  void ;  and  a  void  deed  does  not  in 
Kansas  set  the  statute  of  limitations  running.*  In  Taylor  v. 
Miles  ^  the  deed  was  held  absolutely  void  on  the  ground  that 
the  land  was  not  subject  to  taxation ;  and  a  distinction  was 

1  Walker  v.  Boh,  32  Kan.  354  (1884). 

"  Sprague  v.  Pitt,  McCahon,  212;  Bowman  ».  Cockrill,  6  Kan.  311j 
Smiths.  Jones,  15 Pao.  Rep.  185  (Kan.  1887);  37  Kan.  292;  §  16  (3)  Civil 
Code.  8  Estes  v.  Stebbins,  25  Kan.  315  (1881). 

«  Myers  V.  Coonradt,  28  Kan.  215  (1882). 

6  Wilson  V.  Reasoner,  16  Pac.  B«p.  100  (Kan.). 

«  Carithers  v.  Weaver,  7  Kan.  110;  Taylor  v.  Miles,  5  id.  498;  see  also 
Swope  V.  Purdy,  1  Dill.  C.  C.  (U.  S.)  349. 

f  5  Kan.  498. 
880 


KANSAS.  §  928 

taken  between  a  deed  void  or  voidable  for  some  irregularity 
merely,  which  it  was  admitted  was  sufficient  to  set  the  statute 
of  limitations  running,  and  one  absolutely  void,  as  in  that 
case.  "  This  whole  doctrine  [it  was  said  in  this  case] 
rests  upon  a  constructive  change  of  possession ;  .  .  .  a  void 
tax  deed  can  neither  create  title  nor  draw  to  its  holder  the 
eonstructive  possession  of  the  propert;y.  It  is  void  for  all 
purposes.  The  original  owner  still  continues  to  hold  the 
absolute  and  paramount  title  both  in  law  and  equity,  and  to 
hold  the  constructive  possession  of  the  property."  ^  In  Shoat 
V.  Walker  *  the  lands  were  vacant  and  unoccupied,  and  the  tax 
deeds  *were  void  on  their  face.  In  this  last  case  it  is  said 
that  such  deed  must,  to  set  the  statute  running,  appear  to  be 
good  on  its  face,  and  must  of  itself  be  prima  facie  evidence  of 
title,  and  be  good  if  not  attacked  by  evidence  aliunde? 

§  928.  Irregularities  are  cured  by  the  Kansas  Law,  suck  as 
bad  Description  in  the  Assessment,  or  Omission  of  Official 
Title  in  Signing  the  Oath  to  the  Return  of  Valuation.  —  A 
tax  deed  regular  on  its  face,  and  of  record  for  more  than  two 
years,  cannot  be  avoided  by  proof  that  the  description  of  the 
land,  which  is  correct  in  the  deed,  is  fatally  defective  both 
on  the  assessment  roll  and  in  the  sale  certificate.  The  argu- 
ment of  counsel  was  that  the  statute  only  applies  where  lands 
are  "  sold  for  taxes ; "  that  here  the  description  was  so  defec- 
tive as  to  render  the  proceedings  void ;  that  therefore  there 
was  no  sale ;  wherefore  there  could  be  no  deed,  as  a  deed 
without  a  sale  is  void ;  and  finally  that,  as  there  was  no  deed, 
there  was  never  anything  to  start  the  statute.  Cases  were 
cited,  but  the  court  remarked  that  in  them  there  had  been  in 
fact,  as  well  as  in  law,  no  sale,  while  here  there  was  a  sale  in 
fact.  "  It  is  not  contended  that  the  land  was  not  taxable,  or 
that  the  taxes  had  been  paid,  nor  can  it  be  disputed  that  the 
taxing  officers  attempted  to  sell  the  land.  Conceding  all  that 
may  be  claimed  as  to  the  effect  of  the  description  upon  the 
legality  of  the  sale,  still  the  fact  remains  that  every  step 

J  See  also  Hubbard  t.  Johnson,  9  Kan.  632;  Swope  w.  Saine,  1  Dill. 
C.  C.  (U.  S.)  416. 

^  6  Kan.  65.  »  See  also  Sapp  v.  Morrill,  8  Kan.  «77. 
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was  taken  and  every  act  done  by  the  various  taxing  officers, 
at  the  same  time  and  in  the  same  manner  that  they  would 
have  been  taken  and  done  to  make  a  legal  and  binding  sale. 
The  defect  may  vitiate  the  proceedings,  but  still  the  proceed- 
ings were  had ;  and  the  case  is  essentially  different  from  one 
in  which  no  proceedings  were  had  and  no  attempt  made  to 
sell.  If  the  proceedings  must  be  so  regular  as  to  make  a 
valid  sale  before  the  statute  of  limitations  will  start  to  run, 
upon  a  tax  deed  good  on  its  face,  then  the  statute  has  but 
little  virtue  as  a  statute  of  repose ;  for  upon  a  valid  sale  a 
valid  deed  can  be  compelled,  and  the  statute  will  rarely  be 
invoked  except  in  cases  where  it  is  not  needed."^ 

The  omission  of  the  official  title  of  the  assessor  after  his 
signature  to  the  oath  to  his  official  return  of  valuation,  and 
the  absence  of  the  official  seal  of  the  county  clerk  on  the 
jurats  to  the  oath  of  the  assessor  attached  to  such  return,  and 
upon  the  affidavits  of  the  publication  of  the  tax  levy  and  tax 
sale,  are  not  fatal  under  the  Kansas  curative  law.^ 

Where  the  officer  in  good  faith  struck  off  the  land  to  one 
not  present,  this  was  held  a  mere  irregularity  that  was  cured 
by  the  six  years'  limitation.^ 

§  929.  In  Louisiana,  neither  the  three  years'  limitation  nor 
that  of  five  years  will  take  effect  upon  any  tax  sale  where 
the  assessment  was  void  for  lack  of  a  description  that  would 
identify  the  land,  or  where  there  was  no  notice,  personal, 
or  to  an  agent,  or  curator  ad  hoc.  Notice  and  a  valid  as- 
sessment are  prerequisites  to  a  sale ;  without  them  there  is 
no  sale  for  the  statute  prescription  to  operate  upon.*  So, 
where  property  is  assessed  in  the  name  of  another  than  the 
true  owner,  the  statute  limitations  do  not  apply.  The  sale  is 
absolutely  null  and  void.^  In  case  of  an  assessment  not  abso- 
lutely void,  "  monition  "  proceedings  and  a  judgment  confirm- 

1  Maxson  v.  Huston,  22  Kan.  644,  645  (1879). 

2  Shonp  V.  C.  B.  U.  P.  R.  Co.,  24  Kan.  561  (1880). 
8  Dodge  V.  EmmoQS,  84  Kan.  732. 

^  Person  v.  O'Xeal,  32  La.  Ann.  236  (1880). 

s  Lague  V.  Boagni,  32  La.  Ann.  913  (1880) ;  Davenport  v.  Knox,  34  id. 
403  (18S2);  see  Wederstrandt  v.  Freyhan,  Id.  705. 
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ing  the  tax  title  will  cure  defects  in  the  descfiption,  in  the 
listing  as  resident  instead  of  non-resident,  the  failure  to  extend 
State  and  parish  taxes  on  the  rolls,  etc.^ 

§  930.  In  Maryland,  the  short  statute  of  limitations  is  not 
applicable  to  a  sale  for  non-payment  of  a  street  assessment.^ 

§  931.  In  Michigan,  the  short  statute  does  not  run  in  favor 
of  one  who  at  the  time  of  acquiring  his  tax  deed  was  in  pos- 
session under  another  title  or  claim.*  The  provision  in  the 
tax  law  of  1858  of  Michigan,  authorizing  proceedings  before 
a  Circuit  Court  commissioner,  to  test  the  validity  of  tax  titles, 
having  been  declared  unconstitutional,*  the  further  provision 
that  a  tax  deed  recorded  two  years  shall  be  conclusive  falls 
with  it.^  So  §  135,  Laws  of  1858,  p.  192,  so  far  as  it  declares 
that  lands  bid  off  to  the  State  and  not  disposed  of  for  five 
years  shall  vest  in  the  State  an  absolute  title  in  fee,  is  not  a 
statute  of  limitations,  and  is  void,  as  taking  private  property 
without  due  process  of  law.^  A  tax  claimant  though  not  in 
possession  is  properly  a  party  to  an  ejectment.''  The  ten-year 
limitation  in  the  tax  law  of  1842  (Laws  of  1842,  p.  133)  does 
not  apply  in  favor  of  a  party  who  was  in  possession  under  some 
other  claim  at  the  time  of  obtaining  the  tax  title.  It  intends 
that  the  party  who  seeks  the  benefit  of  the  limitation  shall 
enter,  or  shall  have  entered  into  actual  possession  under  his 
tax  deed;  and  if  it  were  otherwise,  a  wide  door  would  be 
opened  to  frauds  on  the  part  of  persons  who,  being  in  pos- 
session and  bound  to  pay  the  taxes,  shall  attempt  to  cut  off 
the  rights  of  other  persons  by  buying  in  the  land  for  taxes 
which  their  duty  to  the  public  and  to  such  third  persons 
required  them  to  pay.* 

§  932.  Minnesota.  —  §  6  of  the  Minnesota  statute  of  1862 
provides  that  any  person  owning  or  claiming  any  right,  title, 

1  Kent  V.  Brown,  38  La.  Ann.  802  (1886). 

i"  Gould  V.  Baltimore,  59  Md.  378;  Moore  v.  Baltimore,  61  id.  224. 

'  Gilman  v.  Riopelle,  18  Mich.  145. 

*  Waldby  v.  CaUendar,  8  Mich.  430. 

*  Quinlon  v.  Rogers,  12  Mich.  168. 

6  Groesbeck  v.  Seeley,  13  Mich.  329. 
'  Anderson  v.  Courtright,  47  Mich.  161. 
8  Gilman  v.  Riopelle,  18  Mich.  16a 
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or  interest  in*  the  land  to  be  sold  must  commence  an  action 
to  test  the  validity  of  the  proceedings  before  the  sale  for 
taxes,  or  be  barred,  unless  the  taxes  have  been  actually  paid. 
§  7  provides  that  persons  having  or  claiming  title  after  the 
sale,  adverse  to  the  tax  title,  must  commence  an  action 
within  one  year  from  the  recording  of  the  tax  deed,  or  be 
forever  barred.  It  was  held  that  those  sections  did  not 
apply  to  actions  of  ejectment,  as  the  holder  of  the  tax  title 
might  not  enter  within  the  year,  and  the  owner  might  be 
barred  without  having  had  any  opportunity  to  bring  eject- 
ment. And  it  was  further  held  that  if  it  was  intended  to 
make  the  bringing  an  action  to  remove  the  cloud  on  his  title 
under  the  statute  obligatory  on  the  owner  in  'possession,  upon 
pain  of  losing  his  estate  within  a  year,  it  was  unconstitu- 
tional.^ But  §  7  constitutes  a  valid  limitation  of  an  action 
under  the  statute  to  remove  the  cloud  of  a  tax  title.^  Where 
the  sale  is  void  because  of  being  held  at  a  wrong  time,  there 
is  nothing  to  set  the  statute  running.^ 

§  933.  la  Mississippi,  a  law  providing  that "  no  suits  shall 
be  commenced  in  any  court  of  this  State  to  invalidate  any  tax 
titles  to  land,  after  three  years  from  the  time  said  lands 
were  sold  for  taxes,"  is  held  to  apply  only  to  sales  by  tax  col- 
lectors, and  not  where  the  land  was  sold  to  the  State.* 

§  934.  In  Missouri,  it  is  held  that  the  time  of  limitation  runs 
from  the  date  of  the  deed,  not  from  the  date  of  the  sale ;  the 
possession  of  the  purchaser  prior  to  the  date  of  the  deed,  and 
while  the  right  of  redemption  exists,  being  consistent  with  the 
continued  ownership  of  the  original  owner,  and  not  adverse.^ 
A  tax  deed  valid  on  its  face  puts  the  three  years'  limitation 
in  motion  from  the  time  it  is  recorded ;  and  after  it  has 
run,  no  evidence  that  there  was  no  levy  or  assessment  will  be 
received.  The  only  matters  that  can  affect  the  title  then,  are 
that  the  land  was  exempt,  or  had  been  redeemed,  or  that  the 

1  Baker  v.  Kelley,  11  Minn.  480. 

2  Hill  V.  Lund,  13  Minn.  451. 

»  Sheehy  v.  Hinds,  27  Minn.  262  (1880). 
*  Clay  V.  Moore,  3  So.  Rep.  142  (Miss.  1887). 
6  De  Graw  ».  Taylor,  37  Mo.  310;  Pease  v.  Lawson,  38  Mo.  35. 
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taxes  had  been  paid  before  sale.^  The  benefit  of  the  three 
years'  limitation  drawing  the  possession  of  vacant  land  to  the 
deed,  so  that  the  owner  must  sue  in  tliree  years,  does  not 
accrue  to  a  tax  deed  void  on  its  face.^ 

§  985.  Nebraska.  —  The  statute  of  limitations  will  not  aid  a 
deed  void  on  its  face ;  it  is  only  where  it  is  prima  facie  good 
that  the  statute  can  apply.  If  it  is  not  properly  authenticated 
it  is  not "  such  a  deed "  as  the  statute  refers  to,  and  is  not 
admissible  even  to  show  color  of  title.^  The  statute  does  not 
begin  to  run  in  favor  of  the  purchaser  by  merely  recording 
the  deed.  He  must  enter  into  possession,  and  maintain  an 
actual  "adverse  possession  for  the  statutory  period.* 

§  936.  The  New  York  Act  of  1882,  ch.  287,  provides  that 
after  fifteen  years  from  the  sale  of  npn-resident,  unoccupied, 
and  unimproved  lands,  the  sale  and  all  proceedings  shall  be 
deemed  regular.  Under  this  it  has  been  held  that  failure  of 
the  assessors  to  sign  the  judgment  roll  (they  did  sign  the  cer- 
tificate attached),  or  that  the  assessment  was  not  verified,  nor 
the  notice  of  sale  given  to  the  printer  at  the  proper  time,  were 
not  jurisdictional  defects,  and  were  cured  by  the  said  act.^ 

§  937.  In  Pennsylvania,  the  law  provided  that  no  action 
should  be  brought  unless  within  five  years  after  sale.  The 
courts  held  that  it  began  to  run  only  from  possession  under 
the  sale,  because  the  owner  could  not  bring  ejectment  against 
one  out  of  possession.  A  subsequent  statute  authorized  eject- 
ment in  such  case ;  and  then  it  was  held  that  the  limitation 
was  perfect  after  five  years  from  the  delivery  of  the  deed  to  the 
purchaser:^    The  Pennsylvania  statute  provides '  as  follows  : 

1  HiU  V.  Atterbury,  88  Mo.  120  (1885). 

'^  Callahan  v.  Davis,  2  S.  W.  216  (Mo.  1887);  90  Mo.  78;  DufE  v. 
Neikon,  90  Mo.  93. 

»  Sutton  V.  Stone,  4  Neb.  322  (1876). 

*  Baldwin  v.  Merriam,  16  Neb.  199  (1884). 

8  Ensign  v.  Barse,  14  N.  E.  400  (N.  T.). 

'  Stewart  v.  Trevor,  56  Pa.  St.  385;  Rogers  v.  Johnson,  67  id.  48; 
Johnston  v.  Jackson,  70  id.  164. 

'  Under  the  Pennsylvania  statute  of  1804,  providing  that  "  no  action 
for  the  recovery  of  said  land  (land  sold  for  taxes)  shall  lie,  unless  the 
same  be  brought  within  five  years  after  the  sale  thereof  for  taxes  as  af ore- 
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"  No  action  for  the  recovery  of  land  sold  for  taxes  shall  lie, 
unless  the  same  be  brought  within  five  years  after  the  sale 
thereof  for  taxes  as  aforesaid,  provided,  always,  that  where 
the  owner  or  owners  of  such  lands  sold  as  aforesaid  shall,  at 
the  time  of  such  sale,  be  minor  or  minors,  or  insane,  and  re- 
siding within  the  United  States,  five  years  after  such  disabil- 
ity is  removed,  shall  be  allowed  such  person  or  persons,  their 
heirs,  or  legal  representatives,  to  bring  their  suit  or  action  for 
recovery  of  the  lands  so  sold."  From  what  period  of  time 
does  the  limitation  begin  to  run, — from  the  day  of  sale,  or  from 
the  time  when  the  purchaser  takes  possession  ?  In  the  first 
case  in  which  this  question  occurred,  it  was  held  that  the 
period  of  limitation  began  to  run  from  the  time  of  sale,  by  the 
express  words  of  the  act;  and  that,  for  the  purpose  of  enabling 
the  owner  to  sue  and  recover  in  ejectment,  when  no  one  was 
in  actual  possession,  the  law  would  presume  the  purchaser  in 
possession.  That,  however,  was  a  suit  on  a  note  for  the  pur- 
chase-money of  a  tract  of  unseated  land  sold  for  taxes ;  and 
the  defendant  contended  that  the  plaintiff's  title  under  a  com- 
missioner's sale  in  1806  was  not  good,  because  the  five  years' 
limitation  had  not  expired ;  but  the  defendant  was  in  posses- 
sion of  the  land,  and  had  never  offered  to  give  it  up  to  the 
plaintiff.!  jn  ^  later  case  the  question  was  reconsidered,  and 
the  decision  was  that  the  five  years  began  to  run  from  the 
time  the  purchaser  took  possession,  and  not  from  the  sale; 
because,  according  to  the  principles  which  govern  actions  of 
ejectment,  the  owner  could  not  sue  until  the  tax  purchaser 
took  possession.^    And  such  continued  to  be  the  ruling  of 

said,"  the  original  owner, whether  in  or  out  of  possession,  cannot  bring  an 
action  against  the  holder  of  the  tax  title  after  five  years.  Bat  the  reverse 
is  not  true ;  the  holder  of  the  tax  title  can  sue  at  any  time,  first  showing 
requisites,  but  the  statute  does  not  operate  to  relieve  him  from  the  neces- 
sity of  showing  requisites  (that  is,  that  there  was  an  assessment  by  com- 
petent authority,  due  over  a  year,  and  unpaid  when  the  sale  took  place), 
if  he  be  plaintiff,  though  after  five  years'  possession.  McReynolds  v. 
Longenberger,  57  Pa.  St.  13. 

1  Parish  v.  Stevens,  3  Serg.  8e  R.  (Pa.)  298. 

''  Wain  V.  Shearman,  8  Serg.  &  R.  (Pa.)  357;  see  also  McEntire  v. 
Brown,  28  Ind.  347. 
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the  Supreme  Court  of  Pennsylvania  ^  until  the  passage  of  the 
statute  of  March  29, 1824,  which  authorized  the  former  owner, 
though  in  possession  of  the  land,  to  bring  ejectment  against 
the  tax  purchaser  or  his  grantee,  and  thus  test  the  legality  of 
the  tax  sale.  Under  this  statute  it  is  held  that  the  time 
commences  running  from  the  date  of  the  sale,^  which  is  con- 
strued to  mean  from  the  time  of  the  delivery  of  the  tax  deed 
to  the  purchaser.3 

§  938.  In  'West  Virginia,  the  law  declares  that  "  if  the 
owner  of  real  estate  sold  for  non-payment  of  taxes  thereon, 
his  heirs  or  assigns,  claim  that  the  taxes  were  not  in  arrear, 
he  may,  within  five  years  after  the  deed  shall  have  been  ob- 
tained and  admitted  to  record,  institute  suit  in  equity  against 
the  purchaser ; "  but  if  he  does  not  act  within  the  five  years  he 
cannot  question  the  sale. 

In  Bradley  v.  Bwart*  the  court  held  that  this  did  not  apply 
to  a  case  in  which  the  owner  had  paid  the  taxes  in  his  own 
name,  but  by  mistake  of  the  assessor  the  name  of  a  former 
owner  was  kept  on  the  books,  and  the  land  sold  as  delinquent. 
The  court  said  that  the  greatest  injustice  would  result  from 
allowing  the  statute  to  cover  such  cases.  The  wording  of  the 
law  does  not  open  a  very  clear  way  for  this  construction ;  but 
the  statute  as  it  stands  is  certainly  unjust  unless  it  is  under- 
stood that  the  owner  has  some  notice  of  the  supposed  delin- 
quency in  time  to  avail  himself  of  the  remedy  provided,  or  that 
he  is  in  some  default  in  not  acting  with  the  care  the  law  re- 
quires. A  mere  mistake  of  the  officer  and  a  sale  remaining 
unknown  to  the  owner  for  five  years  or  any  other  time  should 
never  be  allowed  to  deprive  him  of  his  property,  no  matter 
how  clearly  a  statute  may  provide  for  such  a  result. 

§  939.   Texas. — Tax  deeds  void  on  their  face  for  want  of 

1  Cranmer  o.  Hall,  4  Watts  &  S.  (Pa.)  36;  Bigler  u.  Kams,  Id.  137; 
M'Call  V.  Himebaugh,  Id.  164;  Bayard  v.  Inglis,  5  id.  465. 

^  Eobb  B.  Bowen,  9  Pa.  St.  71 ;  Rogers  v.  Johnson,  67  id.  43,  48,  and 
cases  there  cited;  Johnston  v.  Jackson,  70  id.  164,  168. 

'  See  Bobb  v.  Bowen,  and  Johnston  v.  Jackson,  supra,  and  the  cases 
cited  in  the  latter  case. 

*  18  W.  Va.  610,  611  (1881). 
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certainty  and  for  falsity  of  description,  being  such  as  to  mis- 
lead rather  than  put  the  owner  upon  inquiry,  are  not  to  be 
deemed  "  deeds  "  duly  registered  within  the  sixteenth  section 
of  the  five-year  limitation  law  (Dig.,  Art.  2392),  on  a  plea  of 
five  years'  possession  claiming  under  "deeds  duly  registered." ^ 
Nor  are  they  evidence  of  title  or  color  of  title  to  sustain  the  plea 
of  possession  for  three  years  under  §  15  (Dig.,  Art.  2391).  ^ 

§  940.  Wisconsin  Laws  of  Limitation.^  —  The  laws  of  Wis- 
consin, 1859,  ch.  22,  §  32,  provide  that  no  action  shall  be 
brought  by  the  grantee  on  a  tax  deed  except  within  three  years 
after  the  date  of  the  deed,  unless  the  grantee  shall  have  paid 
taxes  for  five  years,  or  have  been  in  actual  or  continual  posses- 
•  sion  of  the  land  for  three  years  previous  to  the  expiration  of 
the  five  years  next -after  the  date  of  the  deed.  The  State 
courts  construe  this  to  mean  that  if  there  is  no  actual  adverse 
possession  for  any  part  of  the  time,  the  tax  deed  draws  after  it 
the  constructive  possession,  and  ripens  into  an  unimpeachable 
title,  without  regard  to  whether  the  grantee  has  been  in  actual 
possession,  or  has  paid  taxes  for  five  years ;  and  this  construc- 
tion is  binding  in  the  Federal  Courts.* 

The  laws  of  Wisconsin,  1880,  ch.  309,  §  3,  prescribe  a  limit 
of  one  year  in  favor  of  tax  deeds  as  respects  matters  going  to 
the  validity  of  the  assessment  and  affecting  the  groundwork  of 
the  tax ;  but  it  does  not  cure  defects  in  the  notice  of  sale  or 
proof  of  publication.^ 

The  first  section  of  ch.  183  of  the  laws  of  Wisconsin  for 
1885  provides  that  if  the  owner  for  four  years  next  preceding 
the  recording  of  the  tax  deed  failed  to  pay  all  taxes  on  the 
lands,  and  the  grantee  has  paid  or  redeemed  all  the  taxes  on 
the  land  for  three  years  after  recording  the  deed,  the  title  of 
the  owner  shall  be  forever  barred  unless  he  begins  an  action 
within  nine  months  after  passage  and  publication  of  this  act. 

1  Kilpatrick  v.  Sisneros,  23  Texas,  113;  WofEord  v.  MoKinna,  Id.  36. 
^  Kilpatrick  v.  Sisneros,  supra. 
'  See  next  section  for  cases  on  these  laws. 
*  Coleman  v.  Peshtigo  Lumber  Co.,  80  Fed.  Rep.  317  (1887). 
6  Morris  v.  Miss.  River  Logging  Co.,  31  N.  W.  483  (Wis.  1887);  68 
Wis.  133;  Ramsay  v.  Hommel,  31  N.  W.  271;  68  Wis.  12. 
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This  law  can  only  apply  where  all  the  above  facts  necessary 
to  make  the  title  good  existed  at  the  time  the  act  took  effect.^ 
Under  the  Wisconsin  Eevised  Statutes,  §§  1210  d,  1210  e, 
many  irregularities  are  cured  after  nine  months.  To  question 
irregularities  prior  to  the  sale,  the  action  should  be  commenced 
within  nine  months  after  making  the  sale.  To  question 
irregularities  prior  to  the  certificate,  the  action  must  be  begun 
within  nine  months  after  the  date  of  the  certificate.  And  to 
question  irregularities  between  the  issuing  of  the  certificate 
and  the  issuing  of  the  deed,  action  must  be  brought  within 
nine  months  after  recording  the  deed.^  Therefore  the  objec- 
tion that  there  had  been  no  proper  assignment  of  the  cer- 
tificate to  the  grantee  in  a  tax  deed  cannot  be  raised  after  the 
lapse  of  nine  months  from  the  recording  of  the  deed.* 

§  941.  Cases  on  the  Wisconsin  Laws  of  Limitation.  —  A 
party  in  possession  of  land,  claiming  title  in  good  faith,  will 
after  three  years  from  the  time  of  his  entry  be  protected 
under  the  statute  prescribing  that  limitation  next  after  the 
recording  of  liis  tax  deed  for  the  commencement  of  any  suit 
to  recover  such  land,  even  though  his  tax  deed  be  void  on  its 
face.*  But  a  tax  deed  void  upon  its  face  does  not  give  its 
holder  the  constructive  possession  of  the  land  described 
therein ;  and  in  such  case,  if  the  land  has  remained  vacant 
and  imoccupied  for  more  than  three  years  after  the  recording 
of  the  deed,  the  three  years'  limitation  does  not  run  in  favor 
of  the  tax-title  claimant,  and  the  original  owner  is  not 
barred.^  Qucere,  whether  the  owner  would  be  barred  if  the 
holder  of  the  tax  title  had  occupied  for  the  three  years.^    Ac- 

1  Webster  v.  Schwears,  69  Wis.  89  (1887). 

2  Haseltine  v.  Simpson,  58  Wis.  586  (1883);  Mead  v.  Nelson,  52  id. 
402 ;  Dalrymple  v.  Milwaukee,  53  id.  178;  Manseau  v.  Edwards,  Id.  457; 
Dreutzer  v.  Smith,  56  id.  292. 

»  Haseltine  v.  Simpson,  58  Wis.  586  (1883). 

*  See  Edgerton  v.  Bird,  6  Wis.  527;  Sprecker  v.  Wakeley,  11  id.  432; 
Hill  B.  Kricke,  Id.  442;  Knox  v.  Cleveland,  13  id.  245;  Lindsay  v.  Fay, 
25  id.  462;  Vancleave  ».  MiUiken,  13Ind.  105;  Doe  d.  Dunn  v.  Hearick, 
14  id.  245. 

*  Lain  v.  Shepardson,  18  Wis.  59 ;  Cutler  v.  Hurlbut,  29  id.  152,  and 
cases  there  cited.  '  Lain  v.  Shepardson,  supra. 


§  941  STATUTES  OF  LIMITATION. 

cording  to  the  Wisconsin  statute,  "  any  suit  or  proceeding  for 
the  recovery  of  land  sold  for  taxes,"  except  in  cases  where 
the  taxes  have  been  paid  or  the  lands  redeemed  as  provided 
by  law,  must  be  commenced  within  three  years  from  the  re- 
cording of  the  tax  deed.  Under  this  statute,  if  either  the 
owner  or  the  holder  of  the  tax  title  holds  actual  adverse  pos- 
session for  three  years  after  the  recording  of  the  tax  deed,  the 
one  out  of  possession  is  barred.  If  neither  has  taken  posses- 
sion, the  owner  is  barred,  the  recording  of  the  tax  deed  being 
for  this  purpose  equivalent  to  possession.^  In  ejectment  by 
the  grantee  in  a  tax  deed,  brought  more  than  three  years  after 
recording  of  the  tax  deed  against  a  person  in  adverse  posses- 
sion at  time  of  suit,  it  was  presumed  that  the  plaintiff  had 
had  actual  or  constructive  possession  for  the  three  years  next 
succeeding  the  record  of  the  tax  deed,  and  the  action  was  not 
barred  by  the  statutory  limitation.^  But  in  order  to  acquire 
title  by  virtue  of  the  lands  ha^dng  been  unoccupied  for  three 
years  after  recording  the  tax  deed,  the  claimant  must  show 
that  the  land  remained  unoccupied  continuously  during  the 
whole  period ;  and  if  occupied  within  the  three  years  by  per- 
sons not  authorized  by  the  grantee  in  the  tax  deed,  it  must  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
they  were  tenants  of  the  former  owner,  and  not  trespassers.* 
In  case  the  land  is  vacant  as  above  described,  the  three  years' 
limitation  runs  in  favor  of  the  original  owner  who  has  the 
title  and  constructive  possession.*  If  the  tax  deed  is  valid  on 
its  face,  the  statute  runs  in  favor  of  the  tax-title  claimant.* 
After  the  expiration  of  three  years  from  the  date  of  a  tax 
deed,  the  grantee  therein  cannot  bring  the  action  provided  by 
ch.  22,  Laws  of  1859,  to  quiet  his  title  under  such  deed.^  As 
to  whether  the  equitable  interest  in  land  created  by  a  tax 

i«nox  V.  Cleveland,  13  Wis.  245;  Dean  v.  Barley,  15  id.  100;  Whit- 
ney V.  Marshall,  17  id.  174;  see  also  Hill  v.  Krioke,  11  id.  442;  Sprecker 
V.  Wakely,  Id.  432;  Edgerton  i-.  Bird,  6  id.  527. 

"  Gunnison  v.  Uoehne,  18  Wis.  268 ;  see  also  Lawrence  v.  Kenney,  32 
id.  281;  Austin  v.  Holt,  Id.  478.' 

»  Lewis  V.  Disher,  32  Wis.  504. 

*  See  Cutler  v.  Hurlbut,  29  Wis.  152.        »  Cutler  v.  Hurlbut,  supra. 

«  Lybrand  v.  Haney,  31  Wis.  230. 
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certificate  does  not  expire  after  ten  years  after  the  holder  is 
entitled  to  his  deed  by  the  ten  years'  limitation  of  equitable 
causes  of  action,  queered  The  statute  of  limitation  does  not 
run  in  favor  of  a  tax  deed  if  the  land  was  outside  the  taxing 
district  of  the  officers  levying  the  tax,  as  if  it  is  in  another 
town.2  So  in  Wisconsin  it  was  held  that  the  three  years' 
limitation  upon  actions  to  recover  lands  deeded  for  taxes  does 
not  apply  to  an  action  of  ejectment  founded  on  defendant's 
fraud  in  taking  the  tax  deed;  the  six  years  allowed  for 
bringing  actions  for  relief  against  fraud  do  not  begin  to  run 
until  the  fraud  is  discovered,  and  there  can  be  no  construc- 
tive discovery  in  such  a  case.  Thus,  if  an  agent  fraudulently 
allows  land  of  his  principal  to  be  sold  for  taxes,  and  takes  the 
deed  himself  and  puts  it  on  record,  this  is  not  such  notice  to 
the  principal  as  to  set  the  statute  running.^  If  any  person 
other  than  the  grantee  in  a  tax  deed,  or  those  claiming  under 
him,  hold  possession,  actually  occupy  the  land  or  a  portion  of 
it  during  the  three  years  next  after  recording  the  deed,  the 
grantee  loses  all  title  to  the  land  or  to  the  part  adversely 
occupied ;  and  by  the  charter  of  Janesville  such  hostile  posses- 
sion for  one  year  is  sufficient  to  destroy  his  right.*  In  Wis- 
consin, an  open  possession  by  the  owner  or  those  claiming 
under  him  during  the  three  years  following  the  recording  of 
the  deed  will  interrupt  the  running  of  the  statute  in  favor  of 
the  tax  claimant.^ 

§  942.  Adverse  Possession  broken  by  Forfeiture.  —  Where 
the  lands  of  A.,  in  the  adverse  possession  of  B.,  were  forfeited 
to  the  State  of  Virginia  under  its  act  of  Feb.  27, 1835  (Sess. 
Acts,  p.  11),  declaring  forfeitures  for  non-payment  of  taxes, 
but  were  allowed  by  a  subsequent  and  private  act  to  be  re- 
deemed by  the  original  owner,  it  was  held  that  the  forfeiture 
to  the  State  broke  in  point  of  law  the  continuity  of  the  ad- 

»  Lain  v.  Shepardson,  23  Wis.  224,  230. 

«  Smith  V.  Sherry,  54  Wis.  122,  123  (1882);  Wadleigh  v.  Marathon 
County  Bank,  58  id.  555  (1883). 

«  McMahon  v.  McGraw,  26  Wis.  614. 

*  Smith  V.  Ford,  48  Wis.  117,  162  (1879). 

*  Stephenson  v.  Wilson,  37  Wis.  482. 

891 


§  943  STATUTES   OP   LIMITATION. 

verse  possession,  and  that  such  adverse  possession  (though  it 
might  have  been  in  fact  continuous),  having  been  in  law  thus 
broken,  was  neither  restored  upon  the  redemption  so  as  to  be 
continuous  in  law,  nor  was  it  so  affected  as  that  the  persons  . 
holding  adversely  could  tack  the  adverse  possession  prior  to 
the  forfeiture  to  the  adverse  possession  subsequent  to  the  re- 
demption, and  so  make  out  a  term  of  adverse  possession, 
which  the  statute  required  in  order  to  give  title.^  Land  hav- 
ing been  forfeited  under  said  act,  and  that  of  March  23, 1836 
(1  Sess.  Acts,  p.  7),  from  the  time  of  such  forfeiture,  time 
will  not  run  in  favor  of  a  party  in  possession  against  the 
commonwealth.^ 

§  943.  The  Legislature  can  absolutely  bar  an  Action  in 
Favor  of  Actual  Possession.  Person  v.  O'lTeal  overruled,  and 
Lague  V.  Boagni  partially  overruled.  —  In  Barrow  V.  Wilson  * 
the  court  said:  "It  is  a  mistake  to  treat  this  statute  as 
one  intended  to  cure  defects  in  tax  titles.  It  is  a  statute  of 
prescription  barring  an  action,  regardless  of  the  merits  or 
demerits  of  either  title.  We  are  sensible  that  this  court  has 
hitherto  exhibited  hesitation  in  applying  these  statutes  of  pre- 
scription in  favor  of  tax  titles  according  to  the  trenchant 
principles  by  which  they  should  be  governed ;  but  it  is  time 
that  such  hesitation  should  cease,  and  that  the  clearly. ex- 
pressed legislative  will  in  the  exercise  of  undoubted  legislative 
power  should  be  firmly  enforced  by  the  courts.  We  are  there- 
fore bound  to  hold  that,  as  applied  to  the  facts  of  this  case, 
the  prescription  of  three  years  bars  the  plaintiffs'  action  for 
the  land  covered  by  the  title.  The  law  construed  was  §  5  of 
Act  105  of  .1874,  declaring  that  any  action  to  invalidate  the 
titles  to  any  property  purchased  at  a  tax  sale  under  and  by 
virtue  of  any  law  of  this  State,  shall  be  prescribed  by  the  lapse 
of  three  years  from  the  date  of  such  sale."    The  facts  in  this 

J  Armstrong  v.  Morrill,  14  Wal.  (D.  S.)  120,  Strong,  Bradley,  and 
Davis,  JJ.,  dissenting. 

2  Hale  V.  Branscum,  10  Gratt.  (Va.)  418;  Armstrong  v.  Morrill,  supra. 

8  2  So.  Rep.  813  (La.  1887) ;  quoting  Pillow  v.  Roberts,  13  How.  (U.  S.) 
472;  MoElmoyle  v.  Cohen,  13  Pet.  (U.  S.)  812;  Cooley's  Taxation,  376; 
affirmed  in  McDougal  v.  Moutlezun,  3  So.  Rep.  273  (La.). 
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case  were  peculiarly  strong,  the  tax  claimants  having  held 
open,  public,  notorious  possession  for  thirteen  years,  and  for 
more  than  three  years  after  plaintiffs  reached  majority.  The 
court  expressly  overruled  Person  v.  O'Neal,^  in  which  it  had 
been  held  that  want  of  notice  was  a  condition  precedent  to 
any  sale,  and  the  statute  would  not  run  in  a  case  where  there 
was  no  notice.  And  the  case  of  Lague  v.  Boagni  ^  is  distin-' 
guished  on  the  grounds  that  it  did  not  appear  in  that  case 
that  the  purchaser  had  open  and  actual  possession  for  the 
requisite  period,  and  that  the  assessment  in  that  case  was 
radically  defective,  the  property  of  Lague  being  assessed  to 
"  Nunez ; "  while  in  this  case  property  of  H.  L.  Hanley  had 
been  assessed  to  H.  L.  Handley,  which  variance  is  cured  by 
the  principle  of  idem  sonans,  as  being  a  mistake  not  liable  to 
mislead.  As  to  the  latter  point,  however,  the  above  remarks 
of  the  court  as  distinctly  overrule  Lague  v.  Boagni  as  Person 
V.  O'Neal. 

§  944.  Constructive  Possession  of  a  Taz  Purchaser.^  —  It  is 
a  well  settled  and  very  just  rule  of  law  that  the  true  owner- 
ship draws  after  it  the  constructive  possession  of  land  not 
adversely  occupied,  or  unoccupied.  But  it  has  been  held  in 
some  of  the  States  under  the  tax  laws,  that  in  case  of  vacant 
land  the  tax  deed  gives  the  constructive  possession  to  the  tax 
purchaser,  and  sets  the  statute  of  limitations  in  motion  against 
the  owner ;  so  that  mere  lapse  of  time  may  turn  a  bad  title 
into  a  good  one.  This  is  very  questionable  legislation.  No 
one  thinks  of  making  pilgrimages  every  little  while  to  the 
records  to  see  if  his  own  land,  upon  which  he  knows  he  has 
paid  the  taxes,  is  clear  or  not.  And  one  who  is  the  true 
owner  and  pays  the  taxes .  ought  not  to  be  deprived  of  his 
rights  without  at  least  notice  of  their  danger.  Notice  is  es- 
sential in  all  just  proceedings  affecting  a  man's  rights,  or  an 
opportunity  of  notice  under  circumstances  calling  naturally 
for  seeking  it.  One  who  is  guilty  of  no  default  should  be 
protected,  not  robbed  of  his  land,  by  the  law.  Yet  under  such 
rulings,  though  the  owner  had  paid  his  taxes,  and  kept  his 

»  32  La.  Ann.  237.  "  32  La.  Ann.  912. 

*  See  §  945,  and  the  discussion  in  §  895. 
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land  really  free,  yet  if  the  officer  misapplied  the  money,  or  by 
mistake  the  land  was  sold  after  a  few  years,  the  title  to  unoc- 
cupied miles  might  pass  from  the  innocent  owner.  It  is  gross 
injustice  if  an  owner  not  in  any  default  can  be  deprived  of  his 
property  through  the  carelessness  or  fraud  of  public  officers, 
and  without  any  actual  notice  of  any  danger.  All  fictions  of 
law  are  used  to  further  justice,  and  are  never  to  be  allowed  to 
work  injustice.^  Possession  of  land  that  is  unoccupied  is  not 
a  fact,  but  a  fiction  of  law,  and  should  be  governed  by  the  rule 
just  stated. 

§  945.  The  legislature  cannot  turn  the  title  of  the  true 
owner  into  a  mere  right  of  action,  and  defeat  it  by  lapse  of 
time.  The  legislature  can  set  limits  to  the  bringing  of  suits 
to  enforce  a  right,  as  where  a  tax  claimant  gets  possession, 
but  cannot  change  a  possession  by  the  owner  into  a  mere  right 
of  action  that  shall  be  barred  by  time,  thus  transferring  estate 
by  lapse  of  time  to  one  who  has  neither  possession  nor  any 
other  real  right  or  title,  and  in  spite  of  the  fact  that  the 
owner  has  never  had  notice  of  the  danger  of  his  title. 

In  Dingey  v.  Paxton  ^  the  land  had  been  sold  to  the  State, 
but  no  title  passed,  the  sale  being  void  for  lack  of  sufficient 
description  of  the  land  in  the  assessment.  The  legislature 
then  enacted  that  after  a  short  period  no  action  could  be 
brought  by  the  owner  of  any  such  tract,  and  that  tax  deeds 
should  be  conclusive  evidence  cutting  off  all  inquiry  into 
irregularities  or  defects.  The  court  held  that  such  law  was 
unconstitutional  and  void,  saying :  "  The  sale  of  the  land  was 
insufficient,  under  well-settled  principles,  to  divest  the  title  of 
the  owners.  By  a  proceeding  in  invitum  the  State  had  at- 
tempted to  acquire  title  under  its  laws  as  then  existing,  and 
had  failed.  By  a  subsequent  law  it  provides  that  notwith- 
standing such  failure,  the  shadow  of  title  thus  acquired  shall 
become  the  actual  title  unless  attacked  within  a  certain  time. 
It  is  the  expiration  of  time  without  regard  .to  possession  that 

1  Truett  V.  The  Justices,  20  Ga.  102;  Johnson  v.  Ballou,  28  Mich.  879, 
396;  Low  v.  Little,  17  Johns.  (N.  T.)  346. 

2  60  Miss.  1038, 1053-1058;  see  Jeffrey  w.  Brokaw,  35  Iowa,  505;  Baker 
V.  Kelly,  11  Minn.  480;  Groesbeck  v.  Seeley,  13  Mich.  329. 
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is  to  transfer  title  from  the  owner  and  vest  it  in  the  State,  or 
its  vendee  or  donee.  The  power  of  the  legislature  to  prescribe 
within  what  reasonable  time  one  having  a  mere  right  of  ac- 
tion shall  proceed  is  unquestionable ;  but  there  is  a  wide  dis- 
tinction between  that  legislature  which  requires  one  having 
a  mere  right  to  sue,  to  pursue  the  right  speedily,  and  that 
which  creates  the  necessity  for  suit  by  converting  an  estate  of 
possession  into  a  mere  right  of  action,  and  then  limits  the  time 
in  which  the  suit  may  be  brought.  .  .  .  One  who  has  the  act- 
ual or  constructive  possession  of  his  lands,  and  who  has  the 
right  of  possession  and  of  property,  needs  no  action  to  enforce 
his  rights.  He  is  already  in  the  enjoyment  of  all  that  the  law 
can  give  him,  and  cannot  be  disturbed  in  such  enjoybient  ex- 
cept by '  due  course  of  law.'  .  .  .  It  is  apparent  that  the  effort 
is  to  do  indirectly  that  which  may  not  be  directly  done,  to 
divest  title  by  a  mere  legislative  decree.  ...  If,  because  of 
the  negligence  of  its  agents,  the  State  shall  fail  to  divest  the 
citizen  of  his  title  by  a  sale  for  taxes,  it  may  begin  anew  and 
collect  the  amount  to  which  it  is' entitled;  but  having  pro- 
ceeded and  failed,  it  cannot,  by  a  mere  legislative  declaration, 
accomplish  what  it  failed  to  do  by  the  proceedings  which  it 
had  provided."  The  court  took  occasion  in  this  case  to  over- 
rule their  former  opinion  in  Powers  v.  Penny ,^  in  which  they 
held  that  the  failure  of  the  collector  to  give  a  bond  was  a 
defect  that  could  be  cured  by  subsequent  legislation,  because 
it  could  have  been  by  legislation  dispensed  with  beforehand. 
We  think  both  decisions  correct  on  their  peculiar  facts,  and 
see  no  reason  for  overruling  the  earlier  one.  Failure  to  con- 
form to  a  provision  which  the  legislature  might  enact  or  not 
at  their  pleasure,  and  which  is  not  intended  for  the  benefit 
of  the  taxpayer,  is  surely  a  matter  which  the  legislature  may 
cure.    It  may  waive  disobedience  of  its  own  commands  made 

1  Powers  V.  Penny,  59  Miss.  5  (1881) ;  see,  for  other  cases  in  which 
retrospective  cures  have  been  allowed,  Beach  v.  Walker,  6  Conn.  190; 
Booth  V.  Booth,  7  id.  350;  Parish  v.  Stevens,  3  Serg.  &  R.  (Pa.)  298  ; 
Wain  B.  Shearman,  7  id.  357;  Burd  v.  Patterson,  22  Pa.  St  219;  Stewart 
r.  Trevor,  56  id.  385;  Rogers  v.  Johnson,  67  id.  48;  Johnston  v.  Johnston, 
70  id.  164;  Newlaud  v.  Marsh,  19  111.  376;  Gunnison  v.  Hoehne,  18  Wis. 
268;  Lawrence  v.  Kinney,  32  id.  281 ;  Eldridge  v.  Kuehl,  27  Iowa,  160. 
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for  its  own  benefit,  just  as  any  principal  may  ratify  the  irreg- 
ular and  unauthorized  acts  of  its  agents  done  in  his  name, 
third  parties  being  saved  harmless  and  unprejudiced  by  the 
ratification. 

§  946.  Iiegislative  Power  to  change  the  Law.^  -^—  Where  a 
statute  is  passed  shortening  the  period  of  limitation,  that  stat- 
ute is  applicable  to  a  case  where  a  reasonable  portion  of  the 
time  limited  remains  after  its  passage  in  which  the  right  may 
be  asserted,  otherwise  the  old  period  of  limitation  remains  in 
force.^  And  where  a  statute  of  limitation  was  repealed,  it  was 
'  held  that  actions  might  be  brought  in  cases  on  which  the  time 
had  fully  run  before  the  appeal.^  But  the  better  opinion  is  that 
the  legislature  has  no  right  to  renew  a  remedy  once  barred 
by  the  statute  of  limitations,  or  in  any  way  impair  rights  fully 
vested  under  prior  laws,*  as  by  making  a  deed,  previously 
thereto  conclusive,  prima  fade  evidence  only.^  When  the 
holder  of  the  tax  title,  under  a  statute  declaring  that  the  tax 
deed  should  vest  in  him  an  absolute  estate  in  fee  simple,  and 
that  it  should  be  prima  fade  evidence  of  the  regularity  of  all 
proceedings  from  the  valuation  of  the  land  by  the  assessor, 
inclusive,  up  to  the  execution  of  the.  deed,  has  become  entitled 
to  the  protection  of  the  statute  of  limitations,  all  questions  of 
the  regularity  of  the  tax  proceedings  are  set  at  rest  except 
those  concerning  the  power  and  jurisdiction  of  the  taxing 
officers,  or  the  liability  of  the  land  to  taxation ;  the  tax  deed 
then  becomes  conclusive  evidence  that  the  taxes  were  properly 
levied,  and  that  all  the  taxable  property  in  the  district  was 
duly  assessed.^  An  act  that  validates 'defective  assessments, 
puts  an  assessment  on  which  it  takes  effect  beyond  the  reach 
of  a  subsequent  law  repealing  said  act. 

§  947.    A  statute  of  Limitatioiis  curing  defects  cannot  operate 
to  make  a  tax  title  good  against  one  as  to  whom  the  said  tax 

1  See  §  729. 

=  Mecklem  v.  Blake,  22  Wis.  495,  and  oases  cited. 
«  Kipp  V.  Johnson,  31  Minn.  360. 

*  Lindsay  «.  Fay,  28  Wis.  177;  Smith  o.  Cleveland,  17  id.  556,  568. 
5  Smith  V-  Cleveland,  supra. 
»  Knox  V.  Cleveland,  13  Wis.  245. 
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title  would  be  only  a  redemption  if  it  were  perfect.  In  Mis- 
sissippi, the  Code  of  1880,  §  539,  provides  that  "  Actual  occu- 
pation for  three  years,  after  one  year  from  the  day  of  sale,  of 
any  land  held  under  a  conveyance  by  a  tax  collector  .  .  . 
shall  bar  suit  to  recover  such  land  or  assail  such  title,  because 
of  any  defect  in  the  sale  of  such  land  for  taxes,  or  in  any  prece- 
dent step  to  said  sale."  This,  however,  cannot  be  availed  of 
by  the  occupant  against  one  as  to  whom  his  tax  title  operates 
only  as  a  redemption,  and  could  not  have  been  set  up  though 
it  were  perfect.^  Where  an  agent  having  charge  of  lands  ac- 
quires a  tax  title  to  such  lands,  he  holds  such  title  as  trustee 
for  his  principal ;  and  the  two  years'  limitation  applicable  to 
recorded  tax  titles  will  not  be  a  bar  to  an  action  by  the  prin- 
cipal to  compel  a  performance  of  such  implied  trust.^ 

1  McGee  r.  Holmes,  63  Miss.  50  (1885) ;  approved  in  Foole  v.  Ellis,  64 
id.  555;  see  Pipes  v.  Farrar,  Id.  514. 

^  Erutz  V.  Fisher,  8  Kan.  90;  see  also  Baker  v.  Whiting,  3  Sumner,  C.  C. 
(U.  S.)  475. 
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CURING  TAX  PB0CEBDIN6S. 

§  948.  Summary  of  the  Subject.  —  Defective  proceedings 
may  be  prevented  from  having  a  fatal  effect  upon  the  title  or 
from  defeating  the  tax,  (1)  By  the  waiver  of  the  party  in 
opposite  interest ;  ^  (2)  By  the  running  of  a  statute  of  limita- 
tions aimed  at  repose ;  ^  and  (3)  By  curative  laws  aimed 
directly  at  medicinal  treatment.  Curative  laws  are  designed 
to  put  a  taxpayer  who  owes  the  government  an  honest  debt, 
on  the  same  footing  as  any  other  person  who  owes  an  honest 
debt,  and  remove  technical  objections  to  what  is  substantially 
just.^  The  forms  that  such  laws  take  are  various.  The  legis- 
lature may  declare  that  the  deed  shall  be  conclusive  evidence 
of  the  regularity  of  the  proceedings,*  or  enact  general  pro- 
spective laws  having  a  curative  effect,  such  as  that  of  Kansas, 
which  provides  that  a  tax  deed  shall  not  be  avoided  on  any 
account  that  would  not  invalidate  a  sheriff's  deed,®  or  such 
as  the  laws  of  Illinois,^  Iowa,'  Maine,*  Massachusetts,^  Min- 

'  §  888.  2  §  895. 

8  Beers  v.  People,  83  lU.  488.  «  §  844.  »  §  949. 

•  Gage  w.- Bailey,  102  lU.  11;  Lyle  v.  Jacques,  101  id.  644;  Edwards  v. 
People,  88  id.  340 ;  Law  o.  People,  87  id.  385;  Halsey  v.  People,  84  id.  89; 
Fisher  ii.  People,  Id.  491^  Andrews  v.  People,  Id.  28;  Pacific,  etc.,  Co.  v. 
Lieb,  83  id.  602;  Beers  v.  People,  Id.  488;  Thatcher  v.  People,  79  id.  597; 
Eurigh  i;.  People,  Id.  214;  Punington  ».  People,  Id.  11;  Chiniquy  w.  Peo- 
ple, 78  id.  570;  Buck  v.  People,  Id.  560. 

'  Railroad  Co.  v.  Carroll  Co.,  41  Iowa,  153;  Sibley  v.  Bullis,  40  id.  429; 
Genther  v.  Fuller,  36  id.  604;  Jeffrey  v.  Brokaw,  35  id.  505;  Ware  v. 
Little,  Id.  234:  Bulkley  v.  Callanan,  32  id.  461;  Henderson  o.  Oliver,  Id. 
512;  Rima  v.  Cowan,  31  id.  125;  Hurley  b.  Powell,  Id.  64. 

8  Farnsworth  Co.  v.  Rand,  65  Me.  19. 

*  Westhampton  v.  Searle,  127  Mass.  502;  Sargent  b.  Bean,  7  Gray 
(Mass.),  125;  Tyler  v.  Hardwick,  6  Met.  (Mass.)  470. 
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nesota/  New  York,^  New  Jersey,^  Ohio,*  and  Pennsylyania,^ 
which  enact  that  various  irregularities  shall  not  invalidate  the 
title ;  or  the  legislature  may  take  the  more  special  form  of  a 
retrospective  act  to  validate  proceedings  already  had,  which 
are  imperfect  as  tested  by  the  law  under  which  they  were 
had,^  or  a  similar  object  may  be  accomplished  by  ordering  a 
reassessment,^  which  will  reach  cases  that  the  methods  before 
named  cannot  touch,  such  as  a  case  where  the  proceedings  are 
void  becaiise  the  tax  was  levied  without  a  proper  rule  of  ap- 
portionment. This  cannot  be  cured  by  mere  retrospective 
statutory  action,  but  the  legislature  may  order  a  reassessment 
and  provide  a  rule  of  apportionment,  and  the  new  proceedings 
may  thereby  be  rendered  good.  The  same  general  principle 
as  to  the  limit  of  legislative  power  runs  through  aU  these 
methods ;  viz.,  that  a  defect  resulting  from  the  lack  of  that 
with  which  the  legislature  can  dispense  in  future  proceedings 
may  be  cured  in  the  past,*  but  that  if  there  is  a  jurisdictional 
defect,  if  there  is  no  assessment,  or  no  sale,  or  no  levy,  or  the 
taxes  were  paid,  or  the  land  was  exempt,  or  has  been  re- 
deemed, the  legislature  has  no  power  to  make  the  title  good.^ 
If  the  proceedings  have  been  such  as  the  legislature  could 
authorize,  they  may  ratify  them,^"  otherwise  not ;  ^  but  if  the 
defect  arises  from  the  absence  of  something  they  can  supply 
although  jurisdictional,  —  i.  e.  such  that  they  could  not  order 
proceedings  without  it, — then,  although  they  cannot  in  the 
strict  sense  cure  the  proceedings,  yet  they  can  accomplish  the 
same  purpose  by  supplying  the  missing  link  and  ordering  a 

1  Prindle  o.  Campbell,  9  Minn.  212. 

"  Petition  of  Heam,  96  N.  Y.  378;  Eno  v.  New  York,  68  id.  214;  Astor 
V.  New  York,  62  id.  580. 

s  State  V.  Montdair,  etc.,  R.,  43  N.  J.  524;  SUte  v.  Yauderbilt,  33  id. 
38. 

<  Bolton  V.  Cleveland,  35  Ohio  St.  319;  Stephan  v.  Daniels,  27  id.  527; 
Upington  r.  Oviatt,  24  id.  232;  Welker  v.  Potter,  18  id.  85. 

s  Rogers  v.  Johnson,  67  Pa.  St.  43;  Heft  v.  Gephart,  65  id.  518;  Hoff- 
man D.  Bell,  61  id.  444;  Dietrick  v.  Mason,  57  id.  40;  Mitchell  v.  Bratton, 
5  Watts  &  S.  (Pa.)  451;  Harper  v.  McKeehan,  3  id.  238. 

«  §  950.  "•  §  951.  8  §  952.  9  §  953. 

«>  §  952.  "  §  953. 
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reassessment.'  The  provisions  of  the  act  of  Feb.  16, 1867,  that 
the  oath  of  the  collector  shall  be  conclusive  that  the  taxes  are 
unpaid,  and  that  no  personalty  can  be  found  on  the  land  out  of 
which  the  taxes  can  be  made,  are  retrospective  only,  and  do  not 
apply  to  sales  of  land  for  taxes  assessed  after  its  passage.^ 
The  practical  effect  of  curing  an  invalid  assessment  may  in 
some  cases  be  attained  under  laws  providing  for  additional 
assessments  of  omitted  property,  as  where  the  collector,  acting 
imder  such  a  law,  returned  the  whole  list  as  an  additional  as- 
sessment, and  it  was  approved  as  such  by  the  supervisors.^ 

§  949.  Kansas.  A  Taz  Deed  to  be  treated  as  any  other 
Deed  on  Execution.  —  Under  the  Kansas  laws  of  1877,  ch.  39, 
a  sheriff's  deed  of  land  sold  for  taxes  has  the  same  effect  as 
any  deed  on  execution,  and  is  to  be  treated  like  other  sheriff's 
deeds,  and  must  be  held  void  only  where  sheriff's  deeds  in 
other  cases  would  be  void.  This  makes  a  very  material 
change  in  the  manner  of  handling  tax  deeds ;  for  a  sheriff's 
deed  on  execution  to  a  bona  fide  purchaser,  if  regular  in  itself, 
is  not  affected  in  a  collateral  proceeding  by  any  error  in  the 
proceedings,  judgment,  execution,  return  or  want  of  it,  if  there 
is  a  valid  judgment  and  execution,  nor  by  withdrawal  of  the 
execution,  or  abandonment  of  the  levy  before  sale,  nor  unsea- 
sonable issue  of  execution,  or  failure  of  the  sheriff  to  adver- 
tise, or  otherwise  follow  the  statute.* 

§  950.  RetrospectiTe  Curative  Acts.  —  Retrospective  legis- 
lation being  very  liable  to  abuse,  some  States  have  forbidden 
it  in  their  constitution,^  and  some  sorts  of  retrospective  acts 
are  incompetent  by  the  nature  of  the  case ;  for  example,  an 
act  legalizing  an  assessment  against  a  single  individual  would 
be  void.  It  would  not  be  legislation  at  all.  It  would  not  be 
competent  for  the  legislature  to  assess  an  individual  separately 
from  his  class  in  the  first  instance,  and  they  cannot  make  a 

1  §  951.  a  Marsh  ».  Nelson,  101  Pa.  St.  61  (1882). 

«  Cato  V.  Gordon,  63  Miss.  320. 

*  Pritchard  v.  Madren,  31  Kan.  51  (1883);  Freeman  on  Executions, 
§  343;  Rover  on  Judicial  Sales,  §  1059. 

5  See  the  Constitutions  of  Louisiana,  North  Carolina,  New  Hampshire, 
Missouri,  Tennessee,  and  Texas, 
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retrospective  act  of  a  nature  and  effect  outside  their  direct 
power  of  authorization.  Again,  however  powerful  the  legis- 
lature  may  be  to  heal  irregularities  in  past  proceedings,  they 
cannot  cure  a  want  of  authority  to  act  at  all ;  ^  for  example,  if 
a  town  should  levy  a  tax  for  a  purpose  not  public  in  its  na- 
ture, the  legislature  could  not  confirm  it,  for  it  could  not  have 
authorized  it.  No  violation  of  law  by  individuals  can  give  the 
State  power  it  did  not  previously  possess.^  A  sale  made  after 
the  taxes  had  been  paid  could  not  be  confirmed.^  The  lack 
of  an  assessment  cannot  be  cured ;  apportionment  is  essential.* 
A  levy  under  a  law  void  by  the  constitution  cannot  be  con- 
firmed.^ Want  of  notice  cannot  be  cured,  especially  ®  if  re- 
quired to  be  given  by  the  constitution.^  But"  the  legislature 
may  validate  proceedings  which  they  might  have  authorized 
in  advance.*  This  is  the  general  rule,  though  it  probably 
does  not  apply  in  case  of  want  of  notice,  even  though  it  is  pre- 
scribed by  the  legislature  only,  and  not  by  the  constitution ; 
for  by  requiring  notice  the  legislature  estops  itself  from  valid 
action  without  notice.     It  leads  persons  to  rely  on  notice,  and 

1  Denny  v.  Mattoon,  2  Allen  (Mass.),  361 ;  Nelson  v.  Rountree,  23  Wis. 
367;  Daniel  v.  McCorrell,  19  111.  226,  228;  Richards  v.  Rote,  68  Pa.  St.  248; 
State  V.  Doherty,  60  Me.  504;  Griffin's  Ex'r  v.  Cunningham,  20  Gratt. 
(Va.)  31,  109,  per  Joynes,  J. ;  ^tchison,  etc.,  R.  Co.  v.  Maquilkin,  12 
Kan.  301;  People  v.  Goldtree,  44  Cal.  323;  People  v.  Lynch,  51  id.  15; 
Brady  v.  King,  53  id.  44;  Harper  v.  Rowe,  Id.  233;  People  v.  McCune, 
57  id.  153;  Abbott  v.  Lindenbower,  42  Mo.  162;  Vanghan  w.  Swayzie,  56 
Miss.  704  ;  Wall  v.  Wall,  124  Mass.  65  ;  Forster  v.  Forster,  129  id.  559; 
Blake  v.  People,  109  111.  504;  Stephan  v.  Daniels,  27  Ohio  St.  527;  Peti- 
tion of  Heam,  96  N.  Y.  378. 

^  National  Bank  of  Cleveland  t>.  lola,  9  Kan.  696;  Hart  v.  Henderson, 
17  Mich.  218;  Dean  v.  Borsenius,  30  Wis.  235. 

«  Reading  v.  Finney,  73  Pa.  St.  467. 

*  Steward  v.  Shoenfelt,  13  Serg.  &  R.  (Pa.)  360;  Miller  v.  Hale,  26 
Pa.  St.  432 ;  Stewart  v.  Trevor,  56  id.  374 ;  McReynolds  v.  Longenberger, 
57  id.  13;  Bratton  v.  Mitchell,  1  Watts  &  S.  (Pa.)  310;  People  v.  Holli- 
day,  25  Cal.  300. 

^  Atchison,  etc.,  R.  Co.  c.  Woodcock,  18  Kan.  20. 

«  Marsh  v.  Chesnut,  14  111.  223;  Billings  v.  Detten,  15  id.  218. 

'  Wilson  V.  McKenna,  52  111.  43. 

8  Mattingly  v.  Dist.  of  Columbia,  97  U.  S.  687;  Vaughan  v.  Swayzie, 
56  Miss.  705. 
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if  it  could  afterwards  validate  proceedings  lacking  it,  the  pro- 
vision for  notice  would  be  a  mere  trap,  and  worse  than  none, — 
a  positive  source  of  injustice  instead  of  an  enactment  in  favor 
of  fairness.  When  the  above  restrictions  do  not  apply,  the 
legislative  power  of  retrospective  cure  is  good,  and  acts  heal- 
ing irregularities  have  been  often  sustained.^  §  762  of  the 
Iowa  Revision,  providing  that  an  error  or  irregularity  in  the 
tax  shall  not  ailect  the  validity  of  the  sale,  applies  as  well  to 
a  sale  for  a  delinquency  existing  before  the  enactment  of  said 
section  as  to  one  subsequent  thereto;  the  sale  takes  place 
under  the  law  in  force  at  the  time  it  occurs.  It  is  competent 
for  the  legislature  to  modify  and  change  the  provisions  of  its 
revenue  law ;  and  if  this  change  imposes  new  conditions  upon 
the  collection  of  taxes  already  delinquent,  the  taxpayer  has 
no  ground  of  complaint.^  The  Mississippi  act  of  1753,  code 
1871 ;  578,  code  1880,  in  confirmation  of  tax  titles,  applies  to 
levee  titles,  and  to  all  cases  whether  the  title  arose  by  sale  for 
State,  county,  city,  district,  or  other  purposes.^ 

§951.  Reassessment. — Where  the  proceedings  prove  in- 
valid, the  legislature  may  order  the  reassessment  of  the  proper 
taxes  upon  the  persons  or  property  that  ought  to  bear  the 

1  Kearney  v.  Taylor,  15  How.  (U.  S.)  494 ;  Strauch  v.  Shoemaker,  1 
Watts  &  S.  (Pa.)  166,  175;  McCoy  v.  Michew,  7  id.  386;  Williston  v. 
Colkett,  9  Pa.  St.  38;  Montgomery  e.  Meredith,  17  id.  42;  Dunden  v. 
Snodgrass,  18  id.  151;  Schenley  v.  Commonwealth,  36  id.  29;  State  v. 
Union,  33  N.  J.  350;  State  v.  Newark,  34  id.  236;  Walter  v.  Bacon,  8 
Mass.  468,  472;  Cowgill  v.  Long,  15  Dl.  202;  Mitchell  v.  Deeds,  49  id. 
416;  Boardman  v.  Beckwith,  18  Iowa,  292;  Allen  v.  Archer,  49  Me.  346; 
People  V.  Seymour,  16  Cal.  332;  People  v.  Todd,  23  id.  181;  Trustees 
V.  McCaughey,  2  Ohio  St.  152;  Butler  v.  Toledo,  5  id.  225;  Boyce  v. 
Sinclair,  3  Bush  (Ky.),  261;  Davis  ii.  State  Bank,  7  Ind.  316;  Lucas  v. 
Tucker,  17  id.  41 ;  Musselman  v.  Logansport,  29  id.  533 ;  Brevoort  v.  De- 
troit, 24  Mich.  322;  Pillsbury  ».  Auditor-General,  26  id.  245;  Patterson 
V.  Philbrook,  9  Mass.  151,  153;  Locke  v.  Dane,  Id.  360;  Tucker  v.  Jus- 
tices, etc.,  34  Ga.  370  ;  Bellows  v.  Weeks,  41  Vt.  590.  The  legislature 
may  validate  a  city  ordinance  so  as  to  save  the  lien  of  a  tax  levied  under 
it.  Schenley  v.  Commonwealth,  36  Pa.  St.  29.  Where  local  laws  for 
taxation  are  forbidden,  a  curative  law  for  a  local  levy  is  incompetent. 
Kimball  ».  Kosendale,  42  Wis.  407. 

2  Sully  17.  Kuehl,  30  Iowa,  276,  278. 

'  Beime  v.  Burdett,  52  Miss.  795;  Christman  v.  Currie,  60  Miss.  853. 
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burden,  either  by  a  general  law  providing  for  all  cases  where 
the  proceedings  are  imperfect,  or  by  special  legislation  re- 
garding a  particular  case  in  which  the  assessment  has  failed. 
Individual  hardship  may  sometimes  be  produced,  as  where 
land  has  changed  hands  since  the  time  when  the  tax  should 
have  been  collected  from  it ;  but  similar  injustice  in  particular 
cases  is  incident  to  all  taxation,  and  will  not  avoid  such  a 
reassessment.^  If  the  tax  was  void  for  want  of  apportion- 
ment,2  or  for  lack  of  valid  legislation  authorizing  it,^  it  may 
be  reassessed  with  a  correction  of  the  defect,  a  provision  for 
apportionment,  a  supplying  of  the  needed  legislation,  or  what- 
ever other  requisite  to  legality  is  wanted.  But  the  same 
limitation  is  to  be  noticed  here  as  in  every  other  department 
of  the  business  of  curing  tax  proceedings.  The  legislature 
cannot  do  indirectly  by  curative  action  what  they  could  not 
do  directly  by  prior  authorization.  If  the  tax  was  void  be- 
cause it  was  levied  for  a  private  purpose,  or  for  a  purpose 
otherwise  beyond  the  sphere  of  taxation,  or  because  it  was  in 
any  way  unconstitutional,  no  reassessment  can  validate  it.* 
So  if  the  land  was  exempt  the  reassessment  can  be  of  no 
effect.® 

§  952.  Wliat  the  Iiegislatiire  can  cure.  —  If  the  defect  arises 
from  failure  to  comply  with  some  portion  of  the  law  with  which 
the  legislature  could  have  dispensed  beforehand,  a  subsequent 
law  can  cure  the  title ;  but  if  the  defect  arises  from  the 
omission  of  something  with  which  the  legislature  cannot  dis- 
pense as  to  future  sales,  or  the  commission  of  something 
which  the  legislature  cannot  authorize  in  future  sales,  then  a 
subsequent  cure  cannot  be  effected.  The  power  of  the  legis- 
lature is  not  greater  after  the  fact  than  before.  Whatever 
the  legislature  could  dispense  with  in  advance,  it  can  dispense 
with  retrospectively,  by  enacting  that  its  omission  shall  not 

*  Tallman  v.  Jauesville,  17  Wis.  71 ;  Ross  v.  Milwaukee,  19  id.  509. 
»  Dean  v.  Charlton,  27  Wis.  522;  Brevoort  v.  Detroit,  24  Mich.  322. 

»  Mills  V.  Charleton,  29  Wis.  400 ;  Chattanooga  v.  Rd.  Co. ,  7  Lea  (Tenn.), 
561;  Trustees  v.  Gnenther,  19  Fed.  Rep.  395;  Boyd  v.  Hunt,  13  Lea  (Tenn.), 
252  (1884). 

*  Dean  v.  Charlton,  23  Wis.  590;  Dean  o.  Borchsenius,  30  id.  236. 
'  Humer  v.  Supervisors,  46  Wis.  163. 
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prejudice.  For  example,  it  may  declare  that  the  absence  of  a 
certificate  attached  to  the  assessment  roll  shall  be  of  no  effect.^ 
Where  a  sale  is  made  after  the  proper  day  and  with  nothing 
to  show  an  adjournment,  the  absence  of  such  entries  can  be 
cured.2  Where  the  General  Assembly  had  the  antecedent 
power  to  levy  a  tax,  it  can  cure  any  want  of  authority  in  the 
person  or  city  levying  the  same.*  Assessments  faulty  by 
reason  of  neglect  to  put  the  names  of  the  bank  shareholders 
on  the  roll,  may  be  validated  by  an  act  which  preserves  the 
right  of  the  parties  to  claim  deductions  and  cancellations,  as 
they  could  have  under  the  law  existing  when  the  assessment 
was  made,  and  providing  for  reasonable  notice  and  oppor- 
tunity for  hearing ;  but  a  curative  act  which  does  not  so  pre- 
serve and  provide  is  void.*  Any  defect  in  the  form  in  which 
the  power  to  make  an  assessment  is  carried  out  may  be  cured.* 
Land  was  sold  not  to  actual  bidders  but  to  a  person  appointed 
to  represent  them ;  this  was  held  irregular,  and  the  legislature 
passed  a  law  enacting  that  on  proof  of  the  absence  of  fraud 
such  deeds  should  be  given  in  evidence,  and  this  effected  a 
cure.*  A  tax  levied  by  an  inferior  court  and  ratified  by  the 
legislature  is  good.'''  If  the  listers,  after  completing  and  de- 
positing a  good  list,  do  any  acts  invalidating  it,  as  by  altering 
it,  the  legislature  may  either  declare  the  list  valid  as  cor- 
rected or  as  originally  filed.^  So  the  legislature  may  vali- 
date the  action  of  a  town  in  changing  the  limits  of  a  school 
district  without  due  formality ;  *  or  may  declare  valid  a  city 
ordinance  void  for  want  of  being  duly  recorded.^"    The  legis- 

1  Sinclair  v.  Learned,  51  Mich.  336  (1883). 

"  Coxa  V.  Deringer,  78  Pa.  St.  271. 

»  Appeal  of  Hewitt,  88  Pa.  St.  55  (1878). 

♦  Williams  «.  Supervisors  of  Albany  County,  22  Blatch.  804  (1884). 

"  People  V.  McDonald,  69  N.  Y.  362  (1877). 

"  Kearney  v.  Taylor,  15  How.  (U.  S.)  494  (1853). 

'  Tucker  v.  Justices,  34  Ga.  370  (1866). 

«  Bellows  V.  Weeks,  41  Vt.  590  (1869). 

»  Allen  «.  Archer,  49  Me.  346  (1860). 

i»  Schenley  v.  Commonwealth,  36  Pa.  St.  29  (1859).    For  other  exam- 
ples of  cure  see  Butler  v.  Toledo,  5  Ohio  St.  225;  Boardman  v.  Beckwith, 
18  Iowa,  292;  People  u.  Todd,  23  Cal.  181;  Mitchell  ».  Deeds,  49  HI.  416; 
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lature  may  by  retroactive  legislation  dispense  with  the  for- 
mulas it  has  prescribed,  and  cure  irregularities.  For  example, 
it  may  enact  that  a  return  of  a  delinquent  list  that  had  been 
made  on  the  9th  of  January  shall  be  as  valid  as  if  returned  on 
the  second  Monday  of  December,  as  required  by  law.  And 
this  act  of  21st  of  February  will  affect  a  judicial  proceeding 
already  begun  by  service  on  February  15,  requiring  appearance 
on  the  3d  of  March.^ 

§  953.  Defects  that  the  Legislatnre  cannot  cure.  —  Although 
the  law  of  Mississippi  declares  that  no  defence  against  a  tax 
title  shall  avail  unless  it  be  shown  that  the  taxes  were  paid 
before  sale,  it  is  held  that  any  material  departure  fi'om  the 
law  of  assessment  and  sale  may  be  set  up,  for  there  is  then  no 
tax  title.  For  example,  that  the  levy  was  not  made  at  an 
authorized  meeting  ;2  that  the  roll  was  not  returned  at  the 
prescribed  time;*  that  the  board  failed  to  make  an  order 
approving  the  roll ;  *  that  the  description  of  the  land  was  void 
for  uncertainty ;  ^  that  the  sale  was  on  a  wrong  day ;  *  that 
the  collector  purchased  at  his  own  sale,'^  and  that  the  whole 
land  was  offered  before  the  intermediate  offers  provided  for 
by  law  had  been  made.^  A  special  act  to  validate  a  town 
assessment  is  void  where  the  constitution  denies  to  the  legis:- 
lature  the  power  to  pass  any  special  law  for  the  assessment 
or  collection  of  taxes.®  So  with  an  assessment  within  an 
incorporated  city  which  the  legislature  could  not  directly 
make.     It  cannot  validate  one  wrongly  made.^"     In  several 

Locke  r.  Dane,  9  Mass.  360;  Boyce  v.  Sinclair,  3  Bush  (Ky.),  261;  Mat- 
tingly  V.  Dist.  of  Columbia,  97  U.  S.  687  (1878). 

1  Vaughan  v.  Swayzie,  56  Mo.  705  (1879). 

s  Smith  V.  Newson,  57  Miss.  138. 

»  Stovall  V.  Connor,  58  Miss.  138. 

*  Davis  V.  Vanarsdale,  59  Miss.  367. 

'  Dingey  v.  Paxton,  60  Miss.  1038. 

'  Tebanlt  v.  Britt,  MSS.;  McGee  v.  Martin,  53  Miss.  519;  Mead  v. 
Day,  54  id.  58;  Harkreader  v.  Clayton,  56  id.  383. 

'  McLeod  V.  Burkhalter,  57  Miss.  65. 

■  Griffin  V.  Ellis,  63  Miss.  351. 

9  Kimball  v.  Rosendale,  42  Wis.  407. 

"  Brady  v.  King,  53  Cal.  45  (1878);  People  ».  Lynch,  51  id.  15  (1875). 
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cases  assessments  made  without  fulfilment  of  conditions  pre- 
cedent have  been  held  void  for  want  of  authority,  and  not 
within  the  existing  curative  laws.^  A  sale  void  by  reason  of 
a  defective  notice  in  a  respect  calculated  to  injure  the  owner, 
cannot  be  cured.^  Where  the  tax  law  proceeds  upon  judg- 
ment, all  prior  proceedings  must  be  strictly  according  to  law, 
just  as  in  the  case  of  summary  proceedings ;  and  though 
curative  statutes  can  aid  defects  of  form,  they  cannot  waive  a 
substantial  compliance  with  those  steps  which  are  essential  to 
jurisdiction;  they  cannot  aid  defects  in  substance.^  If  by 
reason  of  irregularities  in  the  notices  tax  deeds  fail  to  convey 
title,  the  former  owners  still  retain  the  title ;  and  though  the 
State  may  waive  any  right  it  may  have  to  object  to  the  irreg- 
ularities, it  cannot  by  subsequent  legislation  make  the  deeds 
valid,  and  divest  the  former  owners  of  their  property.*  An 
act  which  attempts. to  validate  a  tax  title  which  was  void 
under  the  law  as  it  existed  at  the  time  of  its  enactment,  is 
violative  of  the  constitution,  and  void.  "  The  legislature  may 
declare  what  the  law  shall  be  for  the  future ;  in  some  cases 
it  may  declare  what  the  law  has  been  for  the  past ;  but  when 
the  effect  of  such  legislation  is  to  transfer  property  without 
the  assent  of  the  owner,  and  vest  it  in  another,  it  offends  not 
only  against  natural  justice,  but  against  that  clause  in  our 
constitution  by  which  the  citizen  is  protected  against  loss  of 
property  except  by  due  process  of  law."  ®  The  legislature  can- 
not cure  proceedings  it  could  not  have  sanctioned  in  advance ; 
and  if  the  assessment  is  void  because  of  lack  of  notice,  the 
curative  act  perpetuates  the  vice  which  was  originally  fatal  to 
the  assessment.  It  denies  the  person  assessed  the  right  to  be 
heard,  and  is  void.^ 

1  Stephan  v.  Daniels,  27  Ohio  St.  527  (1875);  Welker  v.  Potter,  18 
id.  85;  Petition  of  Hearn,  96  N.  Y.  378. 

a  Forster  v.  Forster,  129  Mass.  559  (1880). 

s  People  V.  Otis,  74  HI.  384  (1874). 

*  Hodgdon  b.  Burleigh,  4  Fed.  Rep.  128  (1880);  Slocum  ».  Boston, 
S.  C.  Mass.,  Oct.  1880. 

6  Dingey  v.  Paxton,  60  Miss.  1057  (1883) ;  see  Forster  v.  Forster,  129 
Mass.  559  (1880) ;  Orton  t>.  Noonan,  25  Wis.  672. 

6  Albany  City  Nat.  Bank  ».  Maher,  20  Blatch.  342  (1882). 
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CHAPTER  XLI. 

THE   INTEBEST  OP   THE    PUECHASEB  IN  THE  LAND. 

§  954.  Snmmaiy  of  the  Subject.  —  Suppose  the  land  subject 
to  taxation,  that  it  was  duly  listed  and  charged  with  the  tax, 
that  the  tax  was  unpaid,  that  all  conditions  precedent  and 
subsequent  to  the  sale  have  been  strictly  complied  with,  that 
the  owner  has  neglected  to  redeem,  and  that  a  deed  in  due 
form  has  been  executed  and  delivered  to  the  purchaser, — what 
kind  of  title  does  the  grantee  of  the  State  acquire  ?  Is  it  an 
original  or  derivative  one  ?  Does  it  pass  merely  the  title  of 
the  person  in  whose  name  it  was  listed,  and  on  account  of 
whose  delinquency  it  was  sold  and  conveyed,  or  is  it  to  have 
the  sweeping  effect  of  divesting  all  prior  interests  in  the  land, 
and  vesting  in  the  grantee  an  independent  and  paramount 
legal  and  equitable  title  in  fee  ?  Does  it  annihilate  a  contin- 
gent estate  ?  Are  the  dower  of  the  wife  and  curtesy  of  the 
husband  gone  forever  ?  Are  all  covenants  running  with  the 
land  merged  in  the  new  title,  and  are  estates  in  remainder 
and  reversion  extinguished?  These  are  questions  of  great 
practical  importance  to  land-owners,  and  of  much  interest  to 
the  profession.  Many  of  these  questions  and  others  are  an- 
swered below:  1.  Alter  sale,  and  before  delivery  of  a  deed, 
the  purchaser  has  a  lien  ^  on  the  land  for  his  purchase-money, 
etc.,  and  may  enjoin  the  removal  of  buildings ;  ^  but  he  has 
only  a  lien,^  and'  no  title,  no  right  to. commit  waste  or  inter- 
fere with  the  owner's  possession,*  or  to  claim  timber  cut;^ 
he  has  no  right  to  the  rents  and  profits  during  the  period 
allowed  for  redemption;®  and  all  prior  liens  and  interests 

1  §  962.  2  §  956.  8  §§  957-960.  *  §  958.  ^  §  959. 

•  Mayo  V.  Woods,  31  Cal.  269  (1866). 
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remain  intact^  so  long  as  a  redemption  may  be  made. 
The  sale  alone  does  not  bar  dower.^  The  interest  of  a  tax- 
certificate  holder  descends  to  his  heirs.*  2.  After  the  exe- 
cution of  a  tax  deed,  if  any  right  of  redemption  remains 
outstanding  (as  is  the  case  where  a  deed  is  issued  immediately 
after  sale,  and  where  there  are  favored  persons  in  existence, 
who  are  allowed  a  time  for  redemption  after  the  close  of  the 
regular  period),  the  purchaser  takes  an  estate  on  condition. 
3.  When  the  sale  and  deed  are  valid  and  have  their  complete 
effect,  all  rights  of  redemption  being  dead,  the  interest  con- 
Teyed  depends  upon  the  circumstances  and  the  statutes.  If  a 
particular  interest  in  the  land  is  separately  assessed  as  such, 
a  sale  of  that  does  not  pass  the  whole  land,  nor  will  a  sale  of 
the  land  pass  such  interest.*  If  the  land  alone  is  assessed  as 
the  summation  of  all  interests,  liens,  incumbrances,  etc.,  the 
general  rule  is  that  the  deed  carries  a  fee  simple,  absolute,  a 
new  and  independent  title,  the  land  itself  being  conveyed ;  and 
all  prior  liens,  incumbrances,  and  interests,  in,  to,  or  upon  the 
land,  are  extinguished.^  The  former  title  imposes  no  re- 
straints on  the  purchaser,  nor  can  he  derive  any  advantage 
therefrom;  for  example,  in  the  case  of  covenants  running 
with  the  land,*  easements,  etc. ;  but  in  some  States,  only  the 
interest  of  the  former  owner,  or  person  assessed,  or  person 
under  legal  obligation  to  pay  the  taxes,  passes.'^  In  those 
States  where  the  tax  is  a  charge  upon  the  land  alone,  where 
no  resort  in  any  event  is  contemplated  against  the  owner  or 
his  personal  estate,  and  where  the  proceeding  is  strictly  in 
rem,  the  tax  deed  will  undoubtedly  have  the  effect  to  destroy 
all  prior  interests  in  the  estate,  whether  vested  or  contingent, 
executed  or  executory,  and  those  in  possession,  reversion,  and 
remainder.  In  such  case  the  tax  law  itself  is  notice  to  the 
whole  world  of  the  liability  of  the  land  for  all  public  assess- 
ments ;  and  every  one  claiming  an  interest  in  the  land  is  bound 
at  his  peril  to  pay  the  tax,  and  thus  protect  that  interest  from 
forfeiture  or  sale.  If  he  neglects  his  duty  in  this  respect, 
his  title  becomes  extinct,  and  a  new  and  independent  title 

1  §  960.  2  §  961.  »  §  963.  *  §  986. 

6  §  965.  «  §  976.  '  §  985. 
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becomes  vested  in  the  purchaser,  freed  from  all  prior  liens, 
incumbrances  upon  the  former  estate,  and,  indeed,  of  every 
interest  carved  out  of  the  old  fee.  The  fee  of  the  land  passes, 
and  not  the  interest  simply  of  the  former  owners.  All  that 
can  be  required  of  the  purchaser  in  such  cases  is  to  show 
title  out  of  the  State,  prove  the  regularity  of  the  proceedings, 
and  introduce  his  deed ;  and  he  makes  out  a  complete  and 
perfect  title  to  the  fee.^  On  the  other  hand,  where  the  law 
requires  the  land  to  be  listed  in  the  name  of  the  owner  of 
the  fee,  or  of  any  other  interest  in  the  estate,  provides  for  a 
personal  demand  of  the  tax,  and  in  case  of  default  authorizes 
the  seizure  of  the  body  or  goods  of  the  delinquent  in  satisfac- 
tion of  the  tax,  and  in  terms,  or  upon  a  fair  construction  of 
the  law,  permits  a  sale  of  the  land  only  when  all  other  reme- 
dies have  been  exhausted,  —  then  the  sale  and  conveyance  I5y 
the  oflBcer  pass  only  the  interest  of  him  in  whose  name  it 
was  listed,  upon  whom  the  demand  was  made,  who  had  notice 
of  the  proceedings,  and  who  alone  can  be  regarded  as  legally 
delinquent.  In  such  cases  the  title  is  a  derivative  one,  and 
the  tax  purchaser  can  recover  in  ejectment  only  such  interest 
as  he  may  prove  to  have  been  vested  in  the  defaulter  at  the 
time  of  the  assessment.  Any  other  construction  of  laws  con- 
taining such  provisions  would  be  in  violation  of  the  spirit 
which  moved  the  legislature  to  enact  them,  and  be  the  means 
of  depriving  innocent  persons  of  their  estates,  —  persons  who 
had  no  notice  of  the  proceedings,  and  who,  in  consequence 
of  this  omission,  can  in  no  sense  be  regarded  as  delinquent.^ 
There  are  no  express  adjudications  upon  this  point ;  but  such 
seems  to  be  fairly  implied  from  the  course  of  decisions  rela- 
tive to  the  manner  of  listing  lands,  and  the  effect  of  the  sale 
where  the  listing  has  been  in  the  wrong  name.  That  the  law 
in  all  such  cases  deems  a  notice,  actual  or  constructive,  to  the 

1  Bigler  r.  Kams,  4  Watts  &  S.  (Pa.)  137. 

'  It  has  since  been  held  that  a  deed  purporting  to  convey  all  the  right, 
title,  and  interest  of  a  particular  person  named,  or  of  any  other  person 
claiming  the  same  under  the  first-named  person,  conveys  only  the  title  of 
the  person  first  named,  and  no  other.  Yeuda  v.  Wheeler,  9  Tex.  408; 
Wheeler  ».  Tenda,  11  id.  562. 
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owner  of  an  interest  in  the  land  offered  for  sale,  a  prerequi- 
site, is  manifest  from  the  circumstance  that  a  publication,  or 
personal  demand  of  a  tax,  is  invariably  required.  Take  this 
case :  A.  devises  an  estate  to  B.  for  life,  and  the  remainder  to 
C.  in  fee ;  B.  takes  possession,  and  receives  the  rents,  issues, 
and  profits  of  the  premises  during  his  life.  At  law  and  in 
equity  he  is  bound  to  pay  all  legal  assessments  upon  the  land. 
He  fails  to  do  so  after  notice  and  demand,  a  sale  is  made,  and 
the  officer  conveys  to  the  purchaser.  No  demand  was  ever  made 
upon  the  remainder-man  for  the  tax,  and  he  had  no  notice  of 
its  assessment.  Every  one  would  say,  at  first  blush,  that  it 
would  be  a  monstrous  species  of  injustice  to  hold  that  his 
interest  in  the  estate  was  divested  by  such  a  proceeding; 
whereas,  if  the  State  never  contemplated  any  notice  at  all, 
but  exercised  her  sovereign  power  by  proceeding  in  rem  alone, 
then  he  and  all  other  persons  would  be  bound  to  take  notice 
at  their  peril,  because  the  State  did  not  promise  that  she 
would  give  any ;  it  being  a  maxim  of  law  "  that  every  person  is 
bound  to  take  notice,  where  no  one  is  bound  to  give  notice."  ^ 
Sometimes,  beside  carrying  title,  a  tax  deed  is  held  to  give 
the  purchaser  constructive  possession  of  vacant  land.^  If  the 
premises  are  tenanted,  and  the  tenants  attorn  to  the  purchaser, 
the  possession  passes  to  the  latter,  at  least  if  the  owner  is 
notified  of  the  rebellion.^  If  one  buys  at  a  tax  sale  land  that 
is  in  the  custody  of  a  court  of  equity,  he  cannot  take  posses- 
sion without  leave  of  the  court,  —  that  would  be  a  contempt ; 
nor  can  he  without  leave  bring  an  original  bill  against  all  the 
parties  to  the  chancery  suit.  His  proper  remedy  is  by  peti- 
tion pro  intercesse  auo  in  the  chancery  suit,  setting  out  his  title 
and  asking  possession  thereon,  or  for  leave  to  assert  his  title 
in  an  independent  action.*  If  taxes  are  omitted  in  the  sale, 
the  result  may  be  to  destroy  the  lien  for  them  as  against  the 
purchaser.  A  sale  by  a  State  or  county  will,  by  estoppel,  ex- 
tinguish its  lien  for  taxes  of  years  prior  to  the  one  for  whose 
taxes  the  sale  is  made,^  except  as  to  school  taxes ;  ^  but  such 

1  16  Viner's  Abr.,  ch.  2.  "  §  988.  »  §  988. 

*  Young  V.  Vanhooser,  6  Lea  (Tenn.),  136  (1880). 

*  §  990.  •  §  990. 
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sale  will  not  affect  city  taxes,^  nor  will  a  sale  by  a  city  ex- 
tinguish the  lien  for  its  own  prior  taxes.*  Taxes  for  years 
subsequent  to  that  for  whose  dues  the  sale  is  made  are  not 
abandoned,  though  assessed  and  delinquent  at  the  time  of 
sale.^  As  against  the  former  owner,  in  case  he  redeems,  it 
has  been  held  that  back  taxes  are  also  extinct;  but  the  justice 
of  this  is  very  questionable.*  A  judgment  for  the  plaintiff  in 
an  action,  under  the  act  of  1859,  brought  by  a  tax  claimant 
to  quiet  his  title,  concludes  all  persons  bound  by  the  judgment 
from  questioning  the  validity  of  the  deed ;  and  such  deed  and 
judgment  are  evidence  of  title  in  the  grantee  in  an  action 
against  persons  bound  by  the  judgment,  for  a  trespass  (cutting 
timber)  committed  after  the  deed  was  recorded,  though  before 
the  rendition  of  the  judgment,  or  even  before  the  commence- 
ment of  the  action  in  which  the  judgment  was  given.^  In 
Missouri,  under  the  act  of  1845,  no  title  passes  till  a  deed  is 
executed.  The  deed  does  not  relate  back  to  the  sale.®  Where 
the  tax-title  holder  asserts  that  it  is  void,  and  procures  the 
refunding  of  his  money,  he  will  be  deemed  to  have  abandoned 
his  title.^  A  sale  of  land  for  a  street  assessment  will  destroy 
the  claim  of  a  holder  of  a  commissioner's  certificate  against 
the  lot  for  the  same  charge.  The  legislature  cannot  provide 
for  selling  the  same  land  twice  for  the  same  charge.^ 

§  955.  After  sale  and  before  delivery  of  a  deed  the  pur- 
chaser has  a  lien  on  the  property,  and  may  enjoin  the  removal 
of  buildings.*  He,  however,  has  only  a  lien  and  no  title,^"  or 
right  to  interfere  with  the  possession  of  the  owner,  or  com- 
mit waste,^  or  claim  timber  cut,^  and  all  prior  liens  and 
interests  remain  intact ;  ^  for  example,  the  sale  does  not  bar 
dower.i* 

§  956.   The  holder  of  a  tax  certificate  has  a  lien  on  the 

1  §  991.  '  §  990.  «  §  992.  *  §  993. 

«  Warner  v.  Trow,  36  Wis.  196  (1874). 
•  Donohoe  v.  Veal,  19  Mo.  33  (1854). 
'  Bowen  v.  Daffie,  66  Iowa,  88  (1885). 

8  Smith  V.  Ludington,  17  Wis.  344  (1863) ;  Smith  v.  Vandyke,  Id. 
214  (1863). 

'  §  956.  i»  §§  957-960,  962. 

11  §  958.  12  §  959.  IS  §  960.  i*  §  961. 
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property,  and  may  enjoin  the  removal  of  buildings  therefrom. 
If  after  such  removal  he  asks  and  obtains  judgment  against 
the  parties  removing  them,  and  his  judgment  is  a  lien  on  the 
buildings,  he  waives  his  original  lien,  and  has  only  the  lien 
of  his  judgment,  which  dates  from  the  rendition  of  the  judg- 
ment, and  is  subject  to  liens  attaching  to  the  buildings  before 
the  judgment.^  A  purchaser  who  fails  to  obtain  title  has  a 
statutory  lien,  except  where  it  is  provided  that  the  county  or 
State  shall  refund.^ 

§  957.  The  purchaser  at  a  tax  sale  has,  during  the  period 
allowed  for  redemption,  no  estate,  legal  or  equitable,  in  the 
land ;  he  has  only  a  lien  for  the  purchase-money  and  interest 
allowed  him  by  law.^  So  long  as  the  right  to  redeem  exists, 
the  purchaser's  title  is  in  effect  only  a  mortgage  or  lien, 
though  not  in  a  form  to  be  included  by  the  Maine  statute 
provisions  respecting  mortgages.* 

§  958.  A  purchaser  holding  only  a  sale  certificate  has 
no  title  or  right  such  as  will  protect  him  in  committing 
waste.  The  purchaser  has  no  title  till  the  period  of  redemp- 
tion has  expired.  Until  then  he  has  no  more  right  to  go 
upon  the  premises,  make  use  of  them,_  or  in  any  way  in- 
terfere with  the  owner's  possession,  than  any  stranger 
has.  The  title  passes  by  the  deed;  until  then  it  remains 
in  the  owner.^ 

§  959.  The  right  of  possession  is  in  the  owner  until  the 
time  for  redemption  has  expired.  One  who  cuts  and  removes 
timber  under  a  contract  to  buy  it  cannot  thereafter  purchase 
tax  certificates,  receive  a  deed,  and  set  it  up  against  the 
vendor's  claim  for  the  price,  or  for  the  conversion  of  the  timber. 
A  tax  claimant  cannot  sue  for  possession  of  timber  cut  before 

1  Phillips  V.  Myers,  55  Iowa,  265  (1880). 

"  Cogbura  V.  Hunt,  54  Miss.  675;  57  id.  681;  Mayer  v.  Peoples,  58  id. 
638;  Capital  State  Bank  v.  Lewis,  2  So.  Rep.  243;  64  Miss.  727;  §  1719, 
Code  1871;  §  537,  Code  1880. 

»  Spratt  V.  Price,  18  Fla.  290,  303  (1881). 

•  Watkins  v.  Eaton,  30  Me.  535  (1849). 

s  Douglass  V.  Dickson,  31  Ean.  310,  316  (1884),  criticising  Stebbins 
V.  Guthrie,  4  id.  353,  and  citing  Ligbtner  v.  Mooney,  10  Watts  (Pa.), 
407;  ShalemiUer  v.  McCarty,  55  Pa.  St.  186. 
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the  issuance  of  the  deed.^  In  Pennsylvania,  the  purchaser 
has  no  title  whatever  until  he  gives  the  surplus  bond  (when 
necessary),  and  then  only  an  inceptive  title,  which  becomes 
absolute  when  the  time  for  redemption  expires,  but  is  not 
retroactive,  so  as  to  date  back  to  the  treasurer's  sale.^ 

§  960.  The  purchaser  acquires  but  an  inchoate  right  by 
the  sale,  and  any  liens  on  the  land  are  not  divested  until  the 
expiration  of  the  period  of  redemption.  Redemption  con- 
tinues the  life  of  the  former  liens.^ 

§  961.  Dower  is  not  barred  hy  the  Sale;  a  Widow  may 
redeem.  —  In  Finch  v.  Brown,*  which  was  an  application  by 
a  widf)w  to  redeem  a  tract  of  land  in  which  she  claimed  a 
dower  interest,  and  which  was  sold  in  her  husband's  lifetime, 
the  court,  in  speaking  of  her  right  of  dower,  say  :  "  Whether 
this  right  was  defeated  by  the  sale  for  taxes,  is  an  important 
question,  which  we  do  not  feel  at  liberty  now  to  discuss  or 
decide.  It  will  more  appropriately  arise  when  she  applies 
to  have  her  dower  assigned  under  the  statute."  This  may 
be  an  important  question,  but  it  is  easily  answered,  under 
the  statute  of  Illinois.^  "  No  act,  deed,  or  conveyance,  per- 
formed or  executed  by  the  husband,  without  the  assent  of 
his  wife,  evinced  by  the  acknowledgment  thereof  in  the 
manner  required  by  law,  shall  pass  the  estate  of  a  married 
woman ;  and  no  judgment  or  decree  confessed  or  recovered 
against  him,  and  no  laches,  default,  covin,  forfeiture,  or 
crime  of  the  husband  shall  prejudice  the  right  of  his  wife 
to  her  dower  or  jointure,  or  preclude  her  from  the  recovery 
thereof,  if  otherwise  entitled  thereto."  This  statute  is  based 
upon  the  principle  that  inasmuch  as  the  coverture  of  the 
wife  makes  her  dependent  upon  her  husband  for  the  means 
necessary  to  protect  her  own  interests,  that  no  neglect  of 

»  Lacy  V.  Johnson,  58  Wis.  414  (1883) ;  Woodland  Oil  Co.  v.  Shonp, 
107  Pa.  St.  293  (1884);  Woodland  Oil  Co.  v.  Lawrence,  1  Pennypacker, 
480  (1881). 

"  Woodland  Oil  Co.  c.  Shoup,  107  Pa.  St.  293;  Woodland  Oil  Co.  v. 
Lawrence,  1  Pennypacker,  480  (1881) ;  Lightner  v.  Afooney,  10  Watts 
(Pa.),  407  (1840);  title  absolutely  divested  in  two  years. 

»  Appeal  of  Singer,  7  Atl.  Rep.  800  (Pa.  1887). 

•  8  lU.  488.  6  Rev.  Stats.  1845,  p.  200,  §  14. 
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the  husband  to  furnish  those  means  shall,  in  any  manner, 
affect  her  rights  of  property.  Under  these  circumstances 
it  would  be  very  extraordinary  to  hold  that  the  widow  could 
not  redeem  because  she  had  no  vested  interest  at  the  time  of 
the  sale,  and  then  decide  her  right  of  dower  was  divested 
by  the  tax  sale,  on  account  of  the  laches  of  her  husband,  in 
not  paying  the  tax  and  thus  protecting  her  rights  in  the 
premises.  Independent  of  this  statute,  upon  common-law 
principles  she  is  not  barred  of  her  dower  in  such  a  case. 
By  the  common  law,  and  English  statutes  in  aid  of  it,  dower 
could  only  be  barred  by  a  divorce  a  vinculo,  by  eloping  with 
an  adulterer,  by  the  attainder  of  her  husband  for  treason, 
by  detaining  the  title  deeds  from  the  heir,  by  jointure  in  sat- 
isfaction, by  levying  a  fine,  or  suffering  a  common  recovery. 
This  doctrine  has  been  recognized  in  this  country,  the  court 
holding  that  her  own  voluntary  assent  or  misconduct  was 
necessary  to  bar  her  right  of  dower,  and  that  no  laches  of  the 
husband  could  have  any  such  effect.^  A  contrary  rule  would 
be  manifestly  unjust. 

§  962.  Before  the  Deed  iBSues,  the  Forchaser  has  only  a  Lien, 
afterwards  a  Fee  Simple.  —  In  the  case  of  the  People  v.  Ham- 
mond,2  which  was  a  proceeding  by  tnandamus,  the  facts  were, 
that  the  relator  purchased  a  parcel  of  land  at  a  tax  sale 
held  Oct.  5, 1840,  and  received  a  certificate  therefor,  which, 
under  the  law,  entitled  him  to  a  deed  after  the  expiration 
of  two  years  from  the  day  of  sale,  unless  redeemed  by  the 
owner.  On  the  first  Monday  of  August,  1842,  before  the 
time  for  redeeming  from  the  first  sale  had  expired,  the  land 
was  again  sold  for  taxes,  and  bid  off  by  a  stranger  for  a  sum 
largely  exceeding  the  taxes,  interest,  and  costs  chargeable 
thereon,  which  surplus  was  by  law  required  to  be  deposited 
with  the  State  treasurer,  "  to  the  credit  of  the  proper  owner 
or  claimant"  of  the  land.     The  auditor-general,  upon  this 

'  Sisk  V.  Smith,  6  Bl.  503;  Hale  v.  James,  6  Johns.  Ch.  (N.  T.)  258; 
Dunham  o.  Osborn,  1  Paige  (N.  Y.),  634;  Tabele  v.  Tabele,  1  Johns.  Ch. 
(N.  Y.)  45;  Smiley  v.  Wright,  2  Ohio,  506;  4  Kent,  Com.  50;  2  Bl. 
Com.  138;  1  Thomas's  Coke,  475. 

a  1  Dougl.  (Mich.)  276. 
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state  of  facts,  refused,  on  the  application  of  the  relator,  to 
draw  a  warrant  on  the  treasurer  for  the  surplus.  The  court 
refused  to  award  a  peremptory  mandamus.  Ransom,  C.  J.  : 
"  In  that  statute  (1833),  whenever  mention  is  made  of  the 
person  who  buys  land  at  a  tax  sale,  he  is  denominated  the 
purchaser,  and  no  title  whatever  to  the  land  sold  vests  in 
him  until  at  the  expiration  of  two  years  he  receives  the 
treasurer's  deed, '  which  conveyance,'  says  the  -statute, '  shall 
vest  in  the  person  who  receives  it  an  absolute  estate  in  fee 
simple.'  Prior  to  that  conveyance  he  has  only  a  lien  upon 
the  land  for  the  repayment  of  the  amount  of  the  tax  paid,  with 
twenty  per  cent  interest ;  he  has  no  right  to  interfere  with 
the  possession  of  the  owner ;  he  cannot  enter  upon  the  land 
for  any  purpose  whatever,  nor  can  he  control  the  rents  and 
profits.  If,  then,  it  was  the  conveyance  by  the  treasurer  and 
not  the  purchase  at  the  tax  sale  which  made  the  relator  the 
owner  of  the  land,  he  did  not  become  such  owner  until  Oct. 
6, 1842.  Was  he  then  the  owner  in  time  to  entitle  himself 
to  the  surplus  moneys  which  he  claims  ?  It  is  perfectly 
clear  that  the  individual  who  has  the  legal  title  to  the  land 
at  the  time  of  the  tax  sale  is  the  owner  entitled  under  the 
statute  to  the  surplus  moneys,  if  any  there  be."  In  Stebbins 
V.  Guthrie  ^  it  is  said  that  "  the  purchaser  at  a  tax  sale  buys 
the  property  then,  becomes  the  owner  then,  the  title  only 
being  defeasible  by  redemption  for  two  years."  In  Brackett 
V.  Gilmore  ^  it  was  likewise  held  that  before  the  expiration  of 
the  period  of  redemption  "  the  purchaser  has  not  as  against 
the  owner  an  estate  or  interest  in  the  land,  but  only  a  lien 
upon  it."  No  title,  legal  or  equitable,  vests  in  the  purchaser 
till  the  execution  and  delivery  of  the  collector's  deed.^  The 
purchaser  for  taxes  is  not  entitled  to  rents  and  profits  during 
the  period  allowed  for  redemption.* 

§  963.    The  Interest  of  a  Tax  Certificate  Holder  descends  to 

his  Heirs.  —  When  the  period  allowed  the  owner  to  redeem 

1  4  Kan.  353,  366. 

2  15  Minn.  245,  251. 

«  Stephens  v.  Holmes,  26  Ark.  48. 
*  Mayo  V.  Woods,  31  Cal.  269. 
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has  expired,  the  purchaser  acquires  a  vested  equitable  interest 
in  the  land,  which  descends  to  his  heirs  upon  his  death,  and 
which  is  placed  beyond  the  reach  of  legislation.  In  Rice's 
Lessee  v.  White,^  which  was  an  action  of  ejectment,  the 
plaintiff  claiming  under  a  tax  title,  it  appeared  in  evidence 
that  the  sale  was  to  William  Wetmore,  and  that  a  certifi- 
cate of  purchase  was  thereupon  executed  and  delivered  to 
him  by  the  collector,  in  due  form  of  law;  that  before  the 
execution  of  the  deed,  Wetmore  died  intestate,  and  his 
executors  assigned  the  certificate  to  Edwin  Wetmore,  who 
assigned  it  to  the  lessor  of  the  plaintiff,  to  whom  a  tax 
deed  was  executed.  Upon  this  state  of  facts  judgment  was 
rendered  for  the  defendant.  By  the  court :  "  The  certificate 
of  purchase  does  not  convey  a  legal  title ;  but  it  is  evidence 
of  an  equitable  title  to  the  land,  and  enables  the  purchaser  to 
call  in  the  legal  title.  And  it  savors  so  strongly  of  the  realty, 
that  in  our  opinion  it  descends  to  the  heir,  and  is  not  assets 
in  the  hands  of  the  executor.  The  act  prescribing  the  duties 
of  the  county  auditor  provides  that  such  certificate  shall  be 
assignable  in  law,  and  vest  in  the  assignee,  or  his  legal  repre- 
sentatives, all  the  right  and  title  of  the  original  purchaser. 
The  words, '  legal  representatives,'  used  as  they  are  in  con- 
nection with  the  certificate  of  purchase,  or  evidence  of  realty, 
we  construe  to  be  the  heir  to  whom  the  realty  descends.  It 
follows,  then,  that  the  heir  only  could  legally  transfer  the 
certificate  of  purchase,  and  consequently  no  legal  title  is 
vested  in  the  plaintiff's  lessor  by  the  deed,  which  is  predi- 
cated upon  a  void  assignment."  This  decision  is  undoubt- 
edly correct ;  the  certificate  of  purchase  at  a  tax  sale  stands 
upon  the  same  footing  with  a  certificate  of  entry,  under  the 
laws  of  the  United  States,  or  a  certificate  of  purchase,  exe- 
cuted by  the  sheriff,  upon  a  sale  of  land  under  execution; 
and  it  has  uniformly  been  held  that  they  vest  in  the  pur- 
chaser an  equitable  interest  in  the  land  itself,  and  do  not 
simply  constitute  a  chose  in  action,  or  a  chattel  interest. 
On  the  death  of  the  holder  they  descend  to  his  heirs.  And 
the  construction  which  the  Supreme  Court  of  Ohio  place  upon 

»  8  Ohio,  216. 
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the  words  "legal  representative"  is  in  conformity  with  the 
decisions  in  analogous  cases.^  ^ 

§  964.  'When  a  deed  has  issued,  but  there  is  still  some  right 
of  redemption  outstanding,  the  purchaser  has  an  estate  on 
condition.  The. deed,  however,  does  not  always  carry  absolute 
title ;  there  may  be  a  right  of  redemption  still  outstanding  in 
some  favored  person,  as,  in  Wisconsin,  in  case  of  a  "  widowed 
woman."  After  recording  the  deed,  a  proceeding  of  fore- 
closure by  the  tax-title  claimant  is  necessary .2  The  nature 
and  extent  of  the  interest  of  one  who  purchases  land  at  a  tax 
sale,  prior  to  the  time  limited  for  a  redemption,  present  some 
highFy  important  questions,  and  may  be  appropriately  con- 
sidered in  this  connection.  The  general  principles  which 
control  estates,  granted  with  conditions  subsequent  annexed 
to  them,  are  of  occasional  application  in  this  class  of  cases. 
A  conditional  estate  is  one  which  depends  for  its  existence 
upon  the  happening  or  not  happening  of  some  uncertain 
event  whereby  the  estate  may  commence,  be  enlarged,  or 
defeated.  Such  an  estate  may  arise  by  implication  of  law, 
but  is  more  commonly  created  by  express  words  in  the  instru- 
ment by  which  the  estate  is  conveyed.  These  conditions  are 
either  precedent  or  subsequent.  Precedent  are  such  as  must 
happen  or  be  performed  before  the  estate  can  commence  or  be 
enlarged ;  subsequent  are  those  by  the  non-performance  or 
failure  of  which  an  estate  already  vested  may  be  defeated.  — 
The  usual  practice  on  the  making  of  the  sale  is  to  deliver  to 
the  successful  bidder  a  certificate  of  purchase,  with  a  proviso 
attached  thereto,  that  unless  the  sale  is  redeemed  from  within 
the  time  limited  by  law  in  that  behalf,  the  purchaser  will  be 
entitled  to  a  deed  for  the  land.  —  But  in  several  of  the  States, 
instead  of  this  certificate,  a  deed  is  immediately  executed 

^  Delaunay  v.  Burnett,  9  HI.  454;  Jolland  ».  Stainbridge,  3  Ves.  478, 
486 ;  Duncan  v.  Walker,  2  Dall.  (U.  S.)  205;  Grand  Gulf  R.  &  B.  Co.  o. 
Bryan,  8  Smedes  &  M.  (Miss)  234;  Mullanphy's  Heirs  v.  Simpson,  4  Mo. 
333;  Wear  v.  Bryant,  5  id.  147;  Montgomery  v.  Landusky,  9  id.  714; 
Duncan's  Lessee  v.  Walker,  1  Yeates  (Pa.),  213 ;  Ware's  Lessee  0.  Fisher, 
2  id.  585;  Commonwealth,  ex  rel.  Kreber,  v.  Bryan,  6  Serg.  &  R.  (Pa.)  83. 

"  Dayton  v.  Relf ,  34  Wis.  86  (1874). 
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and  delivered  to  the  purchaser,  conveying  to  him  a  present 
estate,  with  a  redemption  clause  annexed.  —  And  in  all  cases 
the  right  of  redemption  is  preserved  to  married  women, 
infants,  lunatics,  and  others  laboring  under  special  disabili- 
ties. —  In  each  of  these  instances  the  estate  may  be  said  to 
be  granted  in  prcesenti,  but  liable  to  be  defeated  upon  a  com- 
pliance with  the  redemption  laws  by  those  who  formerly 
owned  the  estate.  If  no  redemption  is  made  within  the  time 
and  in  the  manner  prescribed  by  the  statute,  the  estate  be- 
comes ipso  facto  discharged  of  the  condition ;  if  the  sale  is 
redeemed  from,  the  estate  of  the  tax  purchaser  is  defeated. 
Until  a  redemption  takes  place,  the  grantee  under  the  tax  sale 
(after  the  delivery  of  the  deed  to  him)  may  be  regarded  as 
the  owner  of  the  estate,  at  least  so  far  as  strangers  are  con- 
cerned. He  may  maintain  an  action  at  law  for  all  injuries 
done  to  the  inheritance  by  a  wrong-doer;  recover  in  eject- 
ment against  one  who  intrudes  himself  into  the  possession 
of  the  estate ;  and,  generally,  do  any  act  consistent  with 
the  nature  of  his  title.^ — It  is  presumed,  however,  that  he 
cannot  himself  commit  waste,  or  do  any  act  to  the  injury 
of  the  estate,  until  the  time  fixed  for  redemption  has  ex- 
pired; and  that  if  he  attempts  to  do  so,  the  former  owner 
may  restrain  him  by  injunction.  It  might  be  prudent,  how- 
ever, for  the  complainant,  in  such  a  case,  to  bring  into  court 
with  his  bill  the  amount  necessary  to  redeem  the  estate.* — 
On  the  other  hand,  the  tax  purchaser  may  sustain  a  bill  to 
enjoin  the  former  owner,  or  those  acting  under  his  license, 
from  the  commission  of  similar  acts  of  waste  or  destruc- 
tion ;  this  remedy  he  is  entitled  to,  because  a  redemption  is 

*  When  the  premises  are  not  in  the  actual  possession  of  any  one,  a 
recorded  tax  deed  draws  after  it  constructive  possession,  and  is  such  an 
assertion  of  title  by  the  claimant  under  the  deed  as  to  enable  the  owner  to 
maintain  ejectment  against  the  grantee  of  the  deed.  Parish  v.  Eager,  15 
Wis.  532;  Austin  v.  Holt,  32  id.  478. 

*  An  action  against  the  grantee  in  a  tax  deed  executed  under  either  of 
the  Wisconsin  statutes  of  1854,  ch.  66,  or  1859,  oh.  22,  to  restrain  him 
from  entering  on  the  land,  cutting  timber,  etc.,  cannot  be  maintained  by 
owner,  although  still  entitled  to  redeem,  unless  he  has  redeemed  in  fact  or 
offers  to  do  so.    Wright  v.  Wing,  18  Wis.  45. 
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uncertain ;  and  if  it  never  takes  place,  he  has  a  right  to  the 
estate  as  it  was  at  the  time  of  his  purchase.  Whether  the 
party  claiming  under  the  tax  deed  could  maintain  an  action 
of  trespass  quare  clausum  fregit  against  the  former  owner  for 
cutting  timber  upon  the  estate,  is,  to  say  the  least,  a  de- 
batable point.  —  One  thing,  however,  is  certain ;  his  posses- 
sion would  not  be  adverse  to  the  true  owner  until  the  time  of 
redemption  expired ;  and  consequently  the  statute  of  limita- 
tions would  not  run  in  his  favor.  He  is  in  without  the  con- 
sent of  the  true  owner,  and  against  his  will ;  but  he  holds  the 
possession  in  subordination  to  the  title  of  the  original  pro- 
priet6r,  in  case  a  redemption  is  seasonably  made.  If  the 
owner  does  not  redeem,  the  possession  may  be  regarded  as 
adverse,  and  having  relation  back  to  the  date  of  his  entry, 
even  as  against  the  former  owner. — But  suppose  a  redemption 
takes  place  within  the  time  limited,  is  the  possessor  under  the 
tax  title  entitled  to  compensation  in  equity  for  his  improve- 
ments, or  is  he  to  be  regarded  as  having  made  them  at  his 
peril  ?  Until  the  redemption  takes  place,  he  is  the  owner  of 
the  estate  undoubtedly.  But  has  he  all  the  rights  incident 
to  an  ownership  in  fee  ?  Has  he  a  right  to  take  possession, 
and  make  improvements  upon  the  land  ?  If  timber  land,  may 
he  clear,  fence,  and  cultivate  it?  Is  the  former  owner  en- 
titled to  an  account  of  the  rents  and  profits  of  the  estate 
while  in  the  occupancy  of  the  tax  purchaser?  Has  he  any 
remedy  for  waste,  spoil,  or  destruction  ?  —  When  the  redemp- 
tion takes  place,  can  it  have  any  retrospect,  so  as  to  make  the 
tax  purchaser  a  trespasser  under  any  circumstances,  or  does 
it  operate  like  the  performance  of  any  other  condition  subse- 
quent annexed  to  an  estate?  These  questions  must  neces- 
sarily arise  in  the  investigation  of  the  rights  acquired  under 
the  taxing  power  of  every  State ;  and  without  attempting  the 
solution  of  them,  or  anticipating  the  decision  of  the  courts 
when  they  do  arise,  it  may  be  remarked  that  the  analogy  is 
complete  between  an  estate  at  common  law,  with  a  condition 
subsequent  attached  to  it,  and  the  title  of  a  tax  purchaser 
after  the  delivery  of  the  deed  to  him,  and  prior  to  the  time 
when  the  right  of  redemption  by  those  laboring  under  dis- 
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abilities  has  expired ;  and  it  would  seem  that  the  same  prin- 
ciples are  applicable  to  each. 

§  965.  WTiat  Interest  passes  by  the  Deed.^  —  If  only  an 
interest  or  estate  in  the  land  is  assessed,  then  the  whole  title 
will  not  pass  to  the  purchaser.^  When  the  land  is  assessed 
irrespective  of  any  particular  interests,  the  taxation  of  all 
particular  estates  or  rights  being  merged  in  the  burden  put 
upon  the  land,  the  general  rule  is  that  the  purchaser  takes  a 
clean  title,  free  of  all  prior  incumbrances.^  In  some  States 
only  the  interest  of  the  former  owner  or  person  assessed  or 
legally  bound  to  pay  the  taxes  passes  to  the  purchaser ;  *  but 
the  usual  result  of  a  tax  sale  and  deed  is  to  pass  the  land 
itself,  giving  an  absolute  fee-simple  after  the  expiration  of 
the  period  of  redemption,  and  extinguishing  all  prior  liens 
and  incumbrances.^  Such  is  the  doctrine  in  Arkansas,^ 
Georgia,'  Illinois,^  Indiana,^  Kansas,^"  Massachusetts,"  Michi- 
gan,^2  Missouri,i3  New  Hampshire,^*  New  York,*^  Ohio,^® 
Pennsylvania,^''  United  States,i^  Vermont,^  West  Virginia,^ 
and  Wisconsin.^  The  latest  tax  deed  is  paramount.^^  The 
purchaser  may  recover  the  rents  and  profits  from  the  date  of  his 
deed.^  Where  land,  the  legal  title  of  which  is  in  the  United 
States,  is  sold  at  a  State  sale,  not  merely  the  equitable  title  of 
the  person  taxed  (0.)  passes  to  the  purchaser,  he  takes  a  legal 
title ;  and  if  0.  afterwards  obtains  the  patent  title  from  the 
United  States,  he  cannot  avail  himself  of  it.^  If  the  United 
States,  after  the  tax  sale,  sold  its  title  to  another  than  0.,  for 
example,  if  0.  should  die  leaving  nothing  from  which  the  price 
could  be  obtained,  it  would  seem  the  decision  could  not  be 
against  such  a  third  party.  Unless  the  State  can  exact  contri- 
bution from  Federal  government,^  it  surely  cannot  render  the 

1  See  discussion  in  §  954.  '  §  986. 

»  Fager  v.  Campbell,  5  Watts,  287;  Peokham  v.  Millikan,  99  Ind.  352; 
Becker  v.  Howard,  66  N.  Y.  5;  Maumus  v.  Beynet,  31  La.  Ann.  462. 

*  §  985.  6  §§  966-984.  »  §  966.  '  §§  967-969. 

8  §  970.  »  Below  in  this  section.         i"  §  971.  "  §  972. 

12  §  973.  "  §  974.  "  Below  in  this  section.  "  §  975. 

16  §§  976-980.        "  §  981.        ^  §  982.        "  §  983.        *>  §  984. 
=1  §  970.  22  §§  968,  969.       ««  §  971.        «  §  976. 

26  §§  979,  980. 
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land  worthless  in  the  hands  of  the  United  States  by  a  sale  for 
State  taxes.  A  valid  tax  deed  conveys  a  fee  simple.^  In  the 
absence  of  special  statutory  provisions  it  can  convey  no  other 
estate.^  The  purchaser  is  not  subjected  to  any  of  the  incon- 
veniences of  the  old  title,  nor  can  he  take  any  advantage  from 
it.  Covenants  running  with  the  land  do  not  bind  him,  nor  do 
him  any  good.'  A  deed  regular  on  its  face  is  prima  facie  evi- 
dence of  title  in  fee  simple.*  In  Missouri,  a  deed  that  passes 
the  land  itself,  not  the  interest  of  the  owner,  is  in  accord 
with  the  statute.®  But  in  Kansas,  a  valid  tax  deed  vests  in 
the  grantee  the  absolute  title  in  fee  simple ;  and  where  the 
property  is  not  in  the  actual  possession  of  any  person,  the  tax 
deed  vests  in  the  purchaser  the  constructive  possession  also.^ 
The  fact  that  the  land  belongs  to  a  minor  does  not  prevent 
the  title  thereto  passing  by  a  tax  deed.^  An  actual  adverse 
possession  of  the  land  does  not  prevent  the  operation  of  the 
deed  made  by  the  commissioner  of  delinquent  lands  convey- 
ing to  a  purchaser  the  commonwealth's  right  to  the  land.* 

§  966.  In  Arkansas,  the  statutes  authorize  the  sale  of  the 
land  itself,  and  not  merely  the  particular  interest  or  title  of 
the  person  to  whom  the  tax  is  assessed.' 

§  967.  In  Georgia,  the  purchaser  acquires  a  title  subject 
only  to  redemption,  and  free  of  all  existing  incumbrances. 
The  taxes  are  against  the  property  as  well  as  against  the 
owner,  and  the  only  concern  as  to  the  owner  is  to  know 
whom  to  assess.^"  But  when  a  statute  declares  that  a  tax 
execution  shall  bind  the  property  only  from  the  date  thereof, 
it  has  been  held  that  a  tax  execution  against  a  mortgagor 
does  not  bind  the  right  and  title  of  a  prior  mortgagee ;  but  in 

1  Eastman  v.  Thayer,  60  N.  H.  408  (1880). 

2  Smith  V.  Messer,  17  N.  H.  420.  »  §  976. 

*  Wine  V.  Woods,  10  N.  E.  399  (Ind.  1887);  109  Ind.  291;  see  Scott 
0.  Woodruff,  4  S.  W.  908  (Ark.  1887). 

«  AUen  V.  McCabe,  6  S.  W.  62,  87  (Mo.  1887). 

«  Harris  V.  Curran,  32  Kan.  580  (1884). 

'  Douglass  V.  Dickson,  31  Kan.  312  (1884). 

8  Smith  V.  Chapman,  10  Gratt.  (Va.)  445. 

»  Biscoe  V.  Coulter,  18  Ark.  423. 

i»  Verdery  v.  Dotterer,  69  Ga.  194  (1882). 
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order  to  hare  that  effect  it  must  be  issued  against  him  under 
the  statute.^ 

§  968.  It  was  held  by  the  Supreme  Court  of  Georgia,  in 
Doe  d.  Gledney  v.  Deavors,*  under  a  statute  which  declared 
that  taxes  should  "  be  preferred  to  all  securities  and  incum- 
brances whatever,"  that  the  State  had  a  lien  upon  all  lands 
for  the  taxes  due  upon  them ;  that  this  lien  took  effect  on  the 
first  day  of  January  in  each  year ;  and  that  in  a  contest  be- 
tween a  purchaser  at  a  sherifPs  sale,  in  April,  1841,  and  the 
purchaser  at  a  tax  sale,  held  in  December  of  that  year,  the 
latter  had  the  paramount  title. 

§  969.  This  being  an  important  and  well-considered  case, 
the  opinion  of  Judge  Nisbet  is  given  at  length.  He  said: 
"This  was  an  action  of  ejectment  The  plaintiff  claimed 
under  a  tax-collector's  deed,  and  the  defendant  under  a 
sheriff's  deed.  The  sheriff's  deed  bears  date  in  April,  1841, 
and  the  tax-collector's  deed  in  December  of  the  same  year. 
The  sheriff  sold  the  land  under  an  execution  in  favor  of  a 
citizen,  as  the  property  of  the  defendant  in  execution.  '  The  col- 
lector caused  the  same  land  to  be  sold  for  the  taxes  due  by  the 
same  defendant,  assessed  for  that  year.  The  question  of  title 
being  before  the  Circuit  Court,  the  presiding  judge  instructed 
the  jury  '  that  the  lien  or  security  of  the  State  for  the  tax 
due  from  the  defendant  in  execution,  for  the  year  1841,  was 
destroyed  by  the  sheriff's  sale,  and  the  subsequent  sale  con- 
veyed no  title,  unless  the  jury  believed  that  the  sheriff's  sale 
was  made  for  the  purpose  of  avoiding  the  payment  of  taxes 
due ;  and  that  the  only  preference  that  existed  for  said  tax 
was  the  right  of  the  tax-collector  to  claim  out  of  the  fund 
raised  by  the  sheriffs  sale.'  To  this  charge  the  plaintiff  in 
error  excepted,  and  the  question  is,  whether  the  tax  due  by  a 
citizen  is  a  lien  upon  his  property  which  can  be  enforced  by 
a  resale,  in  a  case  like  this,  where  the  property  has  been  sold 
under  a  general  judgment  before  it  is  returned,  yet  after 
the  tax  upon  it  has  been  imposed  by  law.  The  presiding 
judge  does  not  seem  to  hold  that  generally  taxes  are  not  a 
lien,  but  believes  that  the  lien  was  destroyed  by  the  sheriff's 

1  Doane  v.  Chittenden,  25  Ga.  103.  '  8  6a.  479. 
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sale,  and  that  after  such  sale  the  only  way  in  which  the  State 
can  collect  her  taxes  is  by  putting  in  a  claim  upon  the  fund. 
Inasmuch  as  the  land  had  been  sold,  the  view  of  the  judge 
seems  to  be  that  the  State  occupied  the  position  of  a  favored 
or  preferred  claimant  on  it,  and  failing  to  assert  her  claim 
lost  it,  unless  the  sale  by  the  sherifif  was  intended  to  defeat 
the  payment  of  the  taxes.  The  question  is  an  important  one, 
and  it  will  be  necessary  to  consider  generally  the  question,  to 
what  extent  assessed  taxes  are  a  lien  upon  the  property  of  a 
citizen,  and  if  they  are  a  lien  particularly,  whether  in  this 
case  it  was,  as  held  by  the  presiding  judge,  destroyed  by  the 
sale 'by  the  sheriff.  The  right  to  tax  the  whole  property  of 
the  citizen. for  the  defence  of  the  State  and  the  support  of 
the  government  is  not  a  questionable  proposition.  It  is  an 
incident  of  sovereignty.  AU  property  which  vests  in  the 
citizen  by  grant  from  the  State  is  liable  to  taxation,  without 
a  reservation  of  the  right  to  tax.  That  right  grows  out  of 
the  right  of  the  citizen  to  governmental  protection,  and  the 
corresponding  obligation  of  government  to  protect  him.  Rev- 
enue is  indispensable  to  the  maintenance  of  all  the  privileges 
and  immunities  of  the  people;  it  is  also  indispensable  to 
national  independence,  without  which  individual  immimitiea 
and  privileges  are  valueless.  Hence  it  is,  that  in  the  very 
nature  of  the  social  compact,  as  a  basis  upon  which  the  foun- 
dations of  government  are  laid,  the  property  of  the  citizen  is 
pledged  for  these  purposes,  —  pledged  without  any  express 
declaration  of  a  pledge.  In  the  act  of  organizing  a  govern- 
ment the  pledge  is  implied.  It  is  one  of  the  elements  of 
national  being.  The  people  who  make  a  government,  ipso 
facto,  assent  to  it.  This  inherent  right  to  lay  and  collect 
taxes  may  be  limited  and  regulated  by  the  fundamental  law, 
as  it  is  by  the  Constitution  of  our  Union.  The  amount  and 
the  mode  of  assessment,  and  the  manner  of  collecting  it,  lies 
within  the  legislative  competency,  to  be  arranged  from  time 
to  time  by  law,  according  to  the  public  exigencies.  In  this 
country  the  people  impose  the  taxes  which  they  pay,  through 
their  representatives,  and  the  taxing  power  is  not,  therefore, 
likely  to  be  abused.    Upon  these  principles  it  has  been  held, 
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in  a  sister  State,  that  the  taxes  due  in  the  absence  of  any 
legislative  declaration  upon  that  subject  are  a  mortgage,  to 
the  exclusion  of  any  other  lien  or  incumbrance.  The  deci- 
sion goes  upon  the  idea  that  the  obligation  to  support  the 
government  precedes  and  is  paramount  to  every  contract 
between  citizens;  and  without  amplifying  this  general  doc- 
trine, I  leave  it  with  my  concurrence.  However  sufficient 
these  principles  may  be  to  sustain  the  tax  lien,  we  are  not 
left  to  them  alone.  In  our  judgment  the  laws  of  the  State 
give  to  assessed  taxes  a  lien  which  overrides  every  other 
security  or  incumbrance.  By  the  fourteenth  section  of  the 
act  of  1804,  which  is  still  of  force,  it  is  declared  that '  the 
taxes  imposed  by  this  act  shall  be  preferred  to  all  securities 
and  incumbrances  whatever.'  This  section  creates  a  lien. 
It  is  argued  that  it  only  gives  a  preference  or  creates  a  grade 
of  debt  in  contemplation  of  a  contest  with  other  securities 
and  incumbrances.  Our  opinion  is  that  it  creates  a  general 
lien,  which  attaches,  at  the  time  when  the  property  is  liable 
by  law  to  taxation,  upon  all  the  property  of  the  citizen.  It  is 
true  that  the  phraseology  of  the  act  might  have  been  more 
plainly  declaratory  of  a  lien.  But  what  is  its  effect  ?  A  legal 
preference,  that  is,  priority,  is  given  to  the  taxes,  not  only 
over  all  incumbrances  whatever,  such  as  mortgages  and 
judgments,  but  also  over  all  securities,  —  securities  by  title, 
as  well  as  other  securities.  A  deed,  therefore,  upon  private 
sale  will  not  defeat  the  preference.  It  inhibits  a  sale  to  the 
exclusion  of  the  taxes;  and  it  can  only  defeat  the  security 
of  a  deed,  upon  the  idea  of  a  lien  on  the  property.  If  a  title 
by  deed  upon  private  sale  will  not  defeat  the  tax  lien,  a  title 
by  deed  upon  a  judicial  "sale  will  not,  a  fortiori  ;  for  the  lien 
of  the  judgment,  under  which  the  purchaser  at  the  judicial 
sale  gets  his  title,  is  unquestionably  postponed  by  the  act. 
There  is  no  particular  form  of  words  necessary  to  create  a 
lien.  The  plain  import  of  this  act  is,  a  legal  preference  for 
satisfaction  out  of  the  property  of  the  person  taxed,  over 
every  security  and  every  incumbrance ;  and  that  is  a  lien. 
The  legislature  no  doubt  intended  simply  to  declare  the  great 
fundamental  principle,  that  the  property  of  the  citizen  is 
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pledged,  to  the  exclusion  of  all  private  contracts,  to  the  sup- 
port of  the  government.     That  principle  elucidates  the  enact- 
ment.   If  the  lien  exists  without  a  legislative  declaration, — if 
it  be  an  elementary  principle  of  government,  recognized  by 
the  ablest  statesmen,  —  it  can  hardly  be  presumed  that  the 
legislature  intended  to  innovate  upon  and  weaken  it.     If  the 
act  only  creates  a  preference  over  other  claims,  it  is  available 
for  the  protection  of  the  State  only  when  a  citizen  is  dead, 
and  his  estate  is  for  distribution,  or  when  he  is  insolvent,  or 
when  there  is  a  fund  in  hand  for  distribution.    Upon  this 
idea,  it  looks  to  marshalling  assets.    And  in  case  of  the 
alienation,  bona  fide,  of  property  by  private  sale,  this  con- 
struction would  wholly  defeat  the  security  of  the  State.    In 
this  very  case,  as  I  shall  show,  it  would  defeat  the  collection 
of  taxes  altogether.     I  do  not  mean  to  say  that  when  the 
money  of  the  citizen  is  in  the  hands  of  the  court,  and  the  tax 
is  in  a  situation  to  be  presented  as  a  claim  upon  it,  that  that 
claim  would  not  be  good.     If  the  act  creates  a  lien  on  prop- 
erty, the  lien  equally  attaches  upon  its  proceeds.     But  in  such 
a  case  I  do  not  believe  that  the  lien  of  the  State  would  be 
lost  by  its  agent  failing  to  put  in  a  claim  upon  the  fund,  upon 
the  principle  that  no  laches  can  be  imputed  to  the  State.  .  It 
is  not  enough  to  say  that  the  collector  and  his  security  would 
be  in  that  case  liable,  for  that  liability  is  only  a  cumulative 
security  for  the  State.    The  lien  is  a  general  one.    The  whole 
property  is  bound  for  the  taxes.    That  it  is  not  confined  to 
the  specific  property  upon  which  each  item  of  the  tax  arises, 
is  manifest  in  this.     The  law  requires  the  personal  estate 
first  to  be  sold  to  pay  the  tax,  and  if  none,  or  not  enough, 
then  the  real  estate.    Accordingly,  taxes  originating  on  lands 
may  be  paid  out  of  the  personal  estate,  and  vice  verm.    It 
takes  effect  when,  by  law  in  each  and  every  year,  the  property 
is  made  taxable ;  that  is  to  say,  on  the  first  of  January.     It 
is  the  imposition  of  the  tax  by  law,  which  appropriates,  if 
need  be,  the  property  of  the  citizen  to  the.  public  use.     The 
lien,  therefore,  does  not  commence  only  with  the  return  of  the 
property  or  with  the  return  of  the  digest  by  the  receiver  to 
the  collector,  or  with  the  issuing  of  execution  to  enforce  pay- 
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ment.  It  is  argued  that  the  taxes  are  not  a  lien,  from  cer- 
tain provisions  of  the  tax  law,  —  such  as  that  which  declares 
all  sales,  made  to  prevent  their  payment,  void ;  that  which 
makes  them  first  to  be  paid,  in  case  of  the  death  of  the  debtor, 
and  charges  the  administrator  personally;  and  that  which 
charges  the  mortgagee  with  the  tax  due  upon  the  mortgaged 
property.  These  provisions  of  law  do  not  set  aside  the  lien 
created  by  the  fourteenth  section,  nor  are  they  incompatible 
with  it.  Some  of  them,  it  may  be,  are  unnecessary ;  as,  for 
example,  that  which  declares  void  all  gifts  and  conveyances, 
etc.,  made  to  avoid  the  payment  of  taxes.  If  there  is  a  lieu, 
this  provision  is  useless.  All  these  things,  and  others  —  for 
example,  the  summary  process  with  which  the  collector  is 
armed  to  collect,  and  the  prohibition  of  all  judicial  interfer- 
ence between  the  State  and  the  debtor — look  to  the  same  end, 
and  that  is  the  prompt  and  necessary  payment  of  the  taxes. 
The  State  must  have  her  revenue  at  all  hazards.  Hence 
these  various  stringent  provisions  of  law  to  constrain  payment. 
Prompt  collection  is  as  necessary  as  the  lien.  But  if,  in  all 
cases  of  sale  of  the  property,  as  here,  the  State  is  to  rely 
Upon  the  fund,  she  may  be  delayed  by  litigation,  and  is  really 
made  dependent  upon  judicial  interference.  She  must  put  in 
her  notice  or  file  her  injunction,  await  the  regular  time  for 
a  hearing,  abide  delays,  continuances,  and  collateral  issues  t 
in  short,  she  is  no  better  off  than  any  other  judgment  cred- 
itor. No ;  to  collect  taxes,  the  State  moves  with  uncontrol- 
lable power,  directly  and  instantaneously  upon  the  property ; 
and  if,  in  the  exercise  of  this  stern  b^t  necessary  attribute 
of  sovereignty  the  citizen  is  injured,  his  only  redress  is  by 
petition  to  the  legislature.  In  the  case  made  in  this  record, 
if  the  doctrine  of  the  court  prevails,  and  in  all  like  cases,  the 
tax  will  be  lost  to  the  State.  Here  the  sheriff  sold  in  April. 
The  land  sold  was  taxable  on  the  first  of  January  preceding. 
At  the  time  of  sale  the  land  had  not  been  returned  to  the 
receiver ;  the  collector  knew  not  that  it  was  taxable  as  the 
property  of  the  defendant ;  he  had  no  power  over  it,  he  could 
put  in  no  notice  to  retain,  he  could  institute  no  process  to 
hold  up  the  fund.  The  sheriff,  officially,  could  know  nothing 
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of  the  claim  of  the  State  for  taxes.  He  was  not  restrained 
from  paying  over  at  once  the  proceeds  of  the  sale  to  the  judg- 
ment in  his  hands ;  and  if  paid,  then  all  means  of  security 
to  the  State  is  lost  forever.  The  collector  and  his  sureties 
would  not  be  liable,  for  he  could  not  be  in  default.  So  it 
would  be  in  any  case  where  there  is  a  lona  fide  sale  of  prop- 
erty intervening  between  the  first  of  January  and  the  return 
of  the  digest  of  taxes  to  the  collector,  whether  that  sale  be 
private  or  judicial.  The  consequence  of  this  doctrine  would 
clearly  be  a  loss  to  the  State  of  no  inconsiderable  amount  of 
her  revenue,  and  a  serious  injustice  to  the  taxpaying  portion 
of  the  people.  In  the  case  before  me,  the  collector  has  pur- 
sued the  course  which  the  law  points  out.  When  the  tax  was 
collectible,  and  default  in  payment  made,  he  issued  his  execu- 
tion ;  the  land  was  levied  on  and  sold.  The  question  put  by 
one  of  the  counsel  for  plaintiff  in  error  (Colonel  Brown)  is  con- 
clusive of  the  case.  If  these  proceedings  are  authorized  by 
law  (and  that  they  are,  no  one  rfiuestions),does  not  the  pur- 
chaser get  a  title  ?  If  he  does  not,  then  the  State  has  devised 
an  ingenious  piece  of  statutory  mechanism,  for  the  purpose 
of  entrapping  her  citizens.  The  previous  purchaser  has  no 
right  to  complain,  for  the  tax  lien  is  by  public  law,  and  he  is 
presumed  to  buy  with  notice.  In  the  argument  of  this  cause, 
the  defendant  in  error  relied  upon  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Conard  v.  Atlantic  Ins.  Co.  of 
New  York.i  That  decision  places  a  construction  on  the  65th 
section  of  the  Act  of  Congress  passed  in  1799,  which  is  ^s 
follows :  '  In  all  cases  of  insolvency,  or  where  any  estate  in 
the  hands  of  executors,  administrators,  and  assignees,  shall 
be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  or  debts  due  to  the  United  States  shall  be  first  satisfied ; 
and  any  executor,  administrator,  or  assignee,  or  other  person, 
who  shall  pay  any  debt  due  by  the  person  or  estate,  for  whom 
or  for  which  they  are  acting,  previous  to  the  debt  or  debts 
due  to  the  United  States  from  such  person  or  estate,  being 
first  duly  satisfied  and  paid,  shall  be  answerable  in  their  own 
person  and  estate,'  etc.    The  Supreme  Court  held  that  the 

1  1  Pet.  (U.  8.)  386. 
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priority,  thus  limited  in  behalf  of  the  United  States,  was  not 
a  right  that  superseded  and  overruled  an  assignment  made  by 
the  debtor,  and  subjected  the  property  so  assigned  to  exe- 
cution, but  was  a  right  of  prior  payment  out  of  the  general 
funds  of  the  debtor  in  the  hands  of  the  assignee.  This  deci- 
sion is  inapplicable  to  the  present  case.  A  similar  provision 
of  law  is  made  in  this  State,  when  a  debtor  for  taxes  dies 
between  the  time  of  giving  in  his  taxes  and  the  payment. 
A  priority  is  created  in  behalf  of  the  State  for  the  tax,  and 
the  administrator  is  bound  to  respect  that  priority  at  the  peril 
of  personal  liberty.  If  this  were  the  only  provision  of  our 
law  on  the  subject,  the  question  would  be  very  different.  We 
should  construe  it  as  the  Supreme  Court  did  a  like  law  of 
Congress,  as  giving  a  right  only  of  prior  payment.  But  it  is 
not.  In  the  same  section  the  legislature  declares  that  the 
taxes  shall  be  preferred  to  all  securities  and  incumbrances 
whatever.  As  before  stated,  the  priority  given  in  case  of 
death  is  cumulative,  and  intended  to  secure  prompt  payment 
of  taxes.  The  law  of  Congress- does  not  pretend  to  give  to  the 
United  States  a  lien ;  it  only  pi'etends  to  create  a  preference 
in  the  cases  stated  of  insolvency,  etc.  It  cannot  be  enlarged 
beyond  its  terms.  Our  law,  in  general  terms,  confers  a  pref- 
erence over  all  incumbrances  and  securities,  and,  as  we  think, 
creates  a  lien." 

§  970.  Illinois.  —  In  Atkins  v.  Hinman,^  Chief  Justice  Treat 
said :  "  The  I'and  itself  is  sold,  and  not  a  particular  interest 
in  it.2  If  the  land  was  subject  to  taxation,  and  the  proceed- 
ings under  the  revenue  law  have  been  regular,  and  the  owner 
has  failed  to  redeem  within  the  time  limited  by  the  law,  then 
the  whole  legal  and  equitable  estate  is  vested  in  the  pur- 
chaser.^ A  new  and  perfect  title  is  established.  This  results 
from  the  paramount  authority  of  the  State  to  levy  taxes  on 
property  within  its  limits,  and  coerce  the  payment  by  subject- 

1  7  ill.  437,  449. 

2  See  Clarke  v.  Strickland,  2  Curtis,  C.  C.  (U.  S.)  439. 

'  And  see  Dunlap  v.  Gallatin  County,  15  111.  7,  that  all  prior  liens  and 
incumbrances  are  divested.    See  also  Jarvis  v.  Peck,  19  Wis.  74 ;  Crum  ». 
Cotting,  22  Iowa,  411. 
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ing  the  property  to  sale.  It  is  one  of  the  necessary  and  in- 
herent rights  of  the  sovereign  power."  It  may  be  proper  to 
remark  that  the  question  did  not  arise  in  that  case  as  to  the 
effect  of  the  sale,  but  only  as  to  its  regularity. 

§  971.  In  Kansas,  a  tax  deed  vests  an  absolute  estate  in 
fee  simple  in  the  holder.  All  former  rights  and  titles  are 
extinguished  unless  expressly  reserved  by  statute,  and  the 
occupying  claimant's  act  does  not  apply.  He  has  no  right  to 
compensation  for  improvements  made  prior  to  execution  of  the 
tax  deed.  The  holder  of  a  tax  deed  may  in  an  action  in  the 
nature  of  ejectment  recover  the  rents  and  profits  of  the  land 
from 'the  date  pf  his  deed.^  The  land  itself  is  taxed,  and  it 
matters  not  what  may  be  the  condition  of  the  title,  or  who 
may  be  the  owner ;  if  not  exempted  by  statute  or  treaty,  it 
must  bear  its  share  of  the  public  burden.^  In  this  case  the 
land  of  Newby  had  been  confiscated  by  the  United  States, 
and  sold  because  Newby  had  given  aid  to  the  Rebellion.  This 
confiscation  and  sale  took  and  conveyed  only  the  life  estate.^ 
The  life  tenant  is  bound  to  pay  the  taxes  if  there  is  any  in- 
come to  do  it  with,*  and  the  heirs  of  Newby  could  take  meas- 
ures to  enforce  this  duty  on  the  tenant ;  but  if  they  do  not, 
and  the  land  is  sold  to  a  third  person,  his  title  is  good  against 
the  world.^  A  valid  tax  deed  extinguishes  all  other  titles 
and  liens  existing,  or  based  on  anything  existing,  at  the  time 
of  levying  the  taxes  on  which  the  tax  defed  is  founded.^ 

§  972.  Massachusetts.  —  A  valid  tax  sale  deals  with  the 
land  and  creates  a  title  paramount  to  all  existing  estates." 

»  Board  of  Regents  v.  Linscott,  30  Kan.  240  (1883). 

"  Newby  v.  Brownlee,  23  Fed.  Rep.  321,  322;  Blue-Jacket  v.  Commis- 
sioners, 3  Kan.  347  (1885);  Miami  Co.  v.  Brackeiirldge,  12  id.  114. 

'  Wallach  v.  Van  Riswick,  92  U.  S.  202;  Bigelow  v.  Forrest,  9  Wal. 
(U.  S.)  341 ;  Day  v.  Micou,  18  Wal.  (U.  S.)  156. 

*  Pierce  v.  Burroughs,  58  N.  H.  302;  Pike  v.  Wassell,  94  U.  S.  714; 
Clark  V.  Middlesworth,  82  Ind.  240;  Prettyinanw.  Walston,  34  111.  192. 

'  mwby  V.  Brownlee,  23  Fed.  Rep.  322  (1885);  Pike  v.  Wassell,  94 
U.  S.  714. 

»  McFadden  v.  Goff,  32  Kan.  418  (1884) ;  Board  of  Regents  v.  Linscott, 
30  Kan.  240. 

'  Langley  v.  Chapin,  134  Mass.  87  (1883). 
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In  Parker  v.  Baxter  ^  it  was  held  under  the  statutes  of  Massa- 
chusetts, that  if  land  was  rightly  taxed  to  a  mortgagor  who 
was  in  possession,  a  lien  was  thereby  created  on  the  entire 
estate,  and  a  sale  thereof  in  due  form  would  also  pass  the 
rights  of  the  prior  mortgagee  therein. 

§  973.  In  Michigan,  every  tax  sale  is  a  sale  of  the  complete 
title,  and  Cuts  off  all  prior  titles.^  A  tax  title,  if  vajid,  cuts 
off  even  homestead  and  dower,  and  destroys  the  right  of  a 
prior  tax  purchaser  to  claim  a  lien  on  the  land  for  the  taxes 
paid  by  him ;  and  if  a  purchaser  whose  title  proves  invalid 
seeks  to  recover  the  taxes  paid  by  him  from  the  former  owner, 
and  the  latter  proves  an  outstanding  title  in  p,  third  person 
resulting  from  a  tax  sale  subsequent  to  that  at  which  the 
plaintiff  bought,  the  defence  is  complete.* 

§  974.  In  Missouri,  the  tax  lien  is  superior  to  a  prior 
lien  created  by  a  deed  of  trust.  A  sale  under  a  judgment  for 
taxes  carries  the  legal  title ;  but  if  the  cestui  que  trust  is  not 
made  a  party  to  the  tax  suit,  the  purchaser  takes  subject  to 
the  right  of  the  beneficiary  to  redeem.* 

§  975.  In  New  York,  it  has  been  determined  that  a  sale 
by  order  of  court,  in  an  action  to  which  all  persons  having 
vested  estates  at  law  or  in  equity  are  made  parties,  or  are 
proceeded  against  by  the  publication  of  notice,  as  owners 
unknown,  cuts  off  all  estates,  contingent  and  unvested,  as  well 
as  others,  including  all  possible  interests  which  might,  under 
contingent  limitations,  vest  in  persons  not  yet  in  being,  and 
transfers  to  the  purchaser  a  fee-simple  absolute.^  A  tax  pur- 
chaser of  land  subject  to  mortgage  takes  in  New  York  the  full 
title,  subject  only  to  the  mortgagee's  right  of  redemption,  and 

}  2  Gray  (Mass.),  185.  Bat  subsequently  the  statutes  were  somewhat 
modified.  See  statute  1848,  oh.  166;  1849,  oh.  213;  1856,  oh.  239;  Gen. 
Stats,  oh.  12. 

»  Sinclair  v.  Learned,  51  Mich.  344  (1883). 

»  Robbins  v.  Barron,  32  Mich.  36  (1875) ;  see  Lacey  v.  Davis,  4  id. 
140,  153. 

*  See  §  985;  Gitchell  v.  Kreidler,  84  Mo.  472  (1884);  Myers  v.  Bas- 
sett,  id.  479 ;  Allen  v.  McCabe,  93  id.  138  (1887);  Williams  u.  Hudson, 
Id.  524. 

»  Jackson  v.  Babcock,  16  N.  T.  246. 
930 


OHIO,  §  976 

is  not  affected  by  a  foreclosure  of  the  mortgage ;  ^  his  claim 
can  only  be  destroyed  by  redemption  or  his  own  act.  So  it  is 
held  in  Louisiana  that  a  valid  sale  and  the  expiration  of  the 
time  for  redemption  destroy  all  mortgages  prior  to  the  sale.^ 

§  976.  In  Ohio,  a  valid  sale  and  conveyance  of  a  husband's 
land  for  taxes  bars  the  wife's  right 'of  dower.^  The  question 
before  us  was  discussed  in  Neiswanger's  Lessee  v.  Gwynne, 
which  was  argued  on  four  several  occasions  before  the 
Supreme  Court  of  Ohio,  on  the  law  and  equity  side.  The 
facts  were,  that  the  premises  in  controversy  were  situate  in 
Madison  County,  and  constituted  a  part  of  the  Virginia 
Military  District.  They  were  entered  by  David  Ross  in  1810, 
surveyed  in  1816,  and  patented  in  November,  1838,  to  Neis- 
wanger,  the  assignee  of  Ross.  The  land  was  listed  for  taxa- 
tion in  the  name  of  Ross,  while  he  was  the  owner  of  the 
equity,  and  forfeited  to  the  State  for  the  non-payment  of  the 
tax.  In  1829  the  land  was  sold,  for  the  arrears  of  tax  due 
upon  it,  to  Lyne  Sterling,  who  subsequently  conveyed  it,  by 
quitclaim,  to  Gwynne,  and  the  latter  took  possession  under 
the  tax  title.  Neiswanger  instituted  an  action  of  ejectment 
to  recover  the  possession  of  the  premises.  The  statute  under 
which  the  sale  took  place  declared  that  the  "  deed  shall  con- 
vey to  the  purchaser,  etc.,  a  good  and  valid  title  to  the  land, 
and  such  deed  shall  be  received  in  all  courts  of  this  State  as 
good  evidence  of  title,"  etc.  The  court,  upon  this  statement 
of  facts,  gave  judgment  in  favor  of  Neiswanger.  The  counsel 
for  the  defendant  insisted,  "  Certainly,  the  deed  of  the  State, 
declared  to  be  'a  good  and  valid  title  to  the  land,'  ought  to 
have  as  much  effect  as  that  of  an  individual  with  covenants  of 
warranty ;  and  when  land  has  been  sold  for  taxes,  and  a 
patent  afterwards  issues  to  the  delinquent,  or  his  assignee,  it 
ought,  on  principles  of  public  policy,  to  inure  to  the  benefit 
of  the  purchaser,  and  estop  the  defaulter  from  setting  up  his 
naked  legal  title  against  a  fair  and  bona  fide  purchaser  uiader 
the  law."     To  which  Birchard,  J.,  replied  :  "  The  first  ques- 

1  Becker  v.  Howard,  fi6  N.  T.  5  (1876). 

»  Maumus  v.  Beynet,  31  La.  Ann.  462  (1879), 

»  Jones  V.  Devore,  8  Ohio  St.  430. 
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tion  is,  whether  a  purchaser  at  a  tax  sale,  made  under  the  act 
of  Jan.  9,  1827,  admitting  the  same  to  be  valid,  acquires  a 
better  or  different  title  than  was  possessed  by  the  former 
owner.  This  question  appears  to  have  been  settled  in  this 
court  by  the  decision  in  Stuart  v.  Parish,^  where  it  was  held 
that  the  legal  title  of  the  patentee  was  not  affected  by  a  sale 
for  taxes  before  the  patent  issued.  Other  authorities,  may  be 
found  to  sustain  this  point ;  but  as  we  are  satisfied  with  this, 
it  is  not  deemed  necessary  to  cite  them.  The  plaintiff,  then, 
has  the  legal  title,  and  must  prevail  in  this  action.  The 
defendant  has,  at  best,  but  an  equitable  title.  If  the  pro- 
ceedings in  the  tax  sale  were  regular,  his  remedy  is  a  bill  in 
equity.  Until  the  tax  sale  is  brought  before  us  in  such 
manner  as  makes  it  material  to  the  determination  of  the 
cause,  we  cannot  with  propriety  be  called  upon  to  determine 
its  validity."  ^  In  accordance  with  this  intimation,  Gwynne 
filed  a  bill  in  chancery,  to  compel  a  conveyance  of  the  legal 
title,  and  enjoin  the  judgment  in  ejectment.  ,  To  this  bill  a 
demurrer  was  interposed,  which  was  argued  and  overruled. 
Two  questions  were  discussed :  (1)  Whether  a  court  of  equity, 
acting  within  its  ordinary  powers,  can  compel  the  legal  owner 
of  land  to  convey  the  same  to  a  purchaser  at  a  tax  sale,  the 
owner,  at  the  time  of  the  sale,  having  no  other  than  an  equi- 
table interest,  but  having,  subsequent  to  the  sale,  acquired 
the  legal  title  ?  (2)  If  the  court  has  such  power,  is  the  case 
made  in  the  complainant's  bill  such  as  to  justify  the  execu- 
tion of  it?  Both  of  these  questions  were  answered  in  the 
affirmative.  The  train  of  reasoning  adopted  by  the  court  was, 
that  the  legal  title  was  in  the  United  States  ;  that  Ross  had 
an  equity  by  virtue  of  his  entry  and  survey ;  that  his  equity 
was  subject  to  taxation  ;  that  the  tax  purchaser  acquired  the 
whole  interest  of  Ross ;  that  when  the  patent  issued,  the  • 
holder  of  it  became  the  trustee  of  the  person  claiming 
under  the  tax  title  ;  and  that  a  court  of  equity  had  the  power, 
and  it  was  its  duty  to  compel  a  conveyance  to  the  tax  pur- 
chaser or  his  assigns.'    Upon  the  overruling  of  the  demurrer, 

1  6  Ohio,  477.  »  13  Ohio,  74. 

*  Gwinne  v.  Niswanger,  15  Ohio,  307. 
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leave  was  given  the  defendant  to  answer  the  bill.    An  answer 
was  accordingly  filed,  to  which  the  complainant  replied,  and 
evidence  was  taken  to  show  an  irregularity  in  the  listing  of  the 
land.    The  statute  which  declared  that  no  irregularity  in  the 
listing  should  affect  the  title  of  the  purchaser,  has  been  cited 
already.    A  decree  was  rendered  for  the  complainant;  the 
court  deciding :  (1)  That  when  the  land  was  sold  for  taxes, 
the  conveyance  in  pursuance  of  the  sale  vested  in  the  pur- 
chaser and  his  grantee  the  entire  title  of  the  original  pro- 
prietor ;  (2)  That  the  title  of  Ross,  when  the  land  was  sold, 
was  purely  equitable;   (3)  That  when  his  assignee  subse- 
quently acquired  the  legal  title  from  the  United  States,  he 
became  the  trustee  of  the  complainant,  and  was  bound  to 
convey  to  him  ;  and,  (4)  That  evidence  of  irregularity  in  the 
listing  was  not  admissible  under  the  statute.    A  rehearing 
was  granted,  and  the  cause  continued.    It  was  reargued  at 
the  next  term,  when  the  court  dismissed  the  biU,  upon  the 
ground  that  the  complainant  acquired  a  legal  title  by  his 
purchase,  though  the  patent  had  not  been  issued  at  the  time. 
Caldwell,  J. :    "  We  are  of  the  opinion  that  much  of  the 
difficulty  in  this  case  arises  from  attempting  to  make  a  tax 
title  analogous  to  an  ordinary  chain  of  title.    A  tax  title,  from 
its  very  nature,  has  nothing  to  do  with  the  previous  chain  of 
title ;  does  not  in  any  way  connect  itself  with  it.    It  is  a 
breaking  up  of  all  previous  titles.    The  party  holding  such 
title,  in  proving  it,  goes  no  further  than  his  tax  deed ;  the 
former  title  can  be  of  no  service  to  him,  nor  can  it  prejudice 
him.    It  was  well  said  by  coimsel,  in  argument  on  this  point, 
that  a  tax  sale  operated  on  the  property,  not  the  title.    In  an 
ordinary  case  it  matters  not  how  many  different  interests  may 
be  connected  with  the  title,  what  may  be  the  particular  inter- 
est of  the  party  in  whose  name  the  property  may  be  listed  for 
taxation,  it  may  be  a  mere  equitable  right ;  if  the  land  be 
regularly  sold  for  taxes,  the  property,  accompanied  with  a 
legal  title,  goes  to  the  purchaser,  no  matter  how  many  estates, 
legal  or  equitable,  may  be  connected  with  it.    And  in  case 
the  person  in  whose  name  it  was  listed,  vho  had  but  an 
equitable  title  to  the  land  at  the  time  of  the  tax  sale,  gets  a 
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conveyance  from  the  person  holding  the  legal  title,  he  cannot 
avail  himself  of  it.  The  land  is  gone,  and  another  title  has 
intervened.  Just  so  with  a  person  holding  under  a  purchase 
from  the  government;  until  the  patent  issues,  he  can  hold 
^lothing  but  an  equitable  right,  because  he  cannot  trace  his 
title- to  any  original  source;  but  if  the  land  be  sold  for  taxes 
while  his  right  is  a  mere  equitable  one,  he  cannot  reclaim 
it,  although  he  afterwards  obtain  a  patent  from  the  United 
States.  A  majority  of  the  court  think  the  title  created  by  a 
tax  sale  a  legal  title,  and  when  not  good  at  law,  that  a  court 
of  chancery  has  no  power  to  aid  the  purchaser  in  completing 
his  title."  From  this  opinion  Judge  Hitchcock  dissented, 
rema,rking  that  the  counsel  for  the  defendant  "  insists  that 
the  purchaser  at  the  tax  sale  takes  a  legal  estate ;  that  in  such 
case  there  can  be  no  such  thing  as  a  derivative  title ;  that 
there  is  no  connection  between  the  former  owner  and  pur- 
chaser. He  says  the  title  of  the  tax  purchaser,  if  any  title 
passes  to  him,  is,  under  this  law,  a  legal  title,  and  the  error 
has  been  fallen  into  by  connecting  the  land  with  the  title. 
The  tax  sale  severs  them  forever.  No  covenant  running 
with  the  land,  nor  warranty,  no  incident  to  the  title,  as  a 
title,  passes  to  the  tax  purchaser.  He  takes  it  by  another 
right,  — by  a  new  and  independent  and  paramount  grant;  and 
in  his  argument  at  the  bar,  he  says  that  it  is  the  creation 
of  a  new  estate,  —  a  new  fee.  But  if  by  the  tax  sale,  a  new 
estate,  a  new  fee,  is  created,  what  becomes  of  the  old  estate, 
the  old  fee  ?  Does  that  still  continue  to  exist  ?  Are  there  two 
estates  in  fee  in  the  same  land  ?  Now,  it  may  not  be  technically 
correct  to  say  that  the  title  of  the  former  owner  passes  to 
the  tax  purchaser.  But  I  suppose,  by  the  sale  and  conveyance^ 
if  both  are  regular,  the  title  of  the  former  owner  ceases  to  be 
operative,  or  becomes  extinct,  and  the  tax  pnrchaser  acquires 
a  title  to  the  property,  exactly  equal  to  the  former  owner, 
before  the  sale.  If  he  does  not  occupy  the  same  ground,  or 
stand  in  his  shoes,  he  has  as  good  a  title,  —  a  title  which  must 
defeat  that  of  the  former  owner,  not  so  much  so  because  it  is 
a  paramount  title,  as  because  the  title  of  the  former  owner  has 
ceased  to  be  operative.  If  not  the  same,  it  is  a  similar  title." 
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§  977.  The  Ohio  decisions,  in  the  case  of  Neiswanger  v. 
Gwynne,^  present  the  most  extraordinary  commentary  upon 
the  character  of  tax  titles,  and  the  'difficulties  which  a  pur- 
chaser at  a  tax  sale  encounters,  in  courts  of  law  and.  equity, 
in  asserting  a  title  under  his  purchase,  to  be  found  in  the 
history  of  .tax-title  jurisprudence.  The  courts  of  that  State 
had  invariably  held  that  land  was-  taxable  after  it  had  been 
separated  from  the  mass  of  the  public  land  by  an  entry  and 
survey,  although  the  legal  title  remained  in  the  United  States, 
and  Judge  McLean  had  followed  their  decisions  upon  this 
point;  indeed,  the  argument  in  favor  of  the  power  of  the 
State  to  tax  lands  bargained  and  sold  bj  the  government 
is  based  upon  impregnable  legal  grounds:  (1)  The  taxing 
power  of  the  State  operates  upon  all  property  within  its  ter- 
ritorial limits,  and  (2)  No  species  of  property  is  ever  to  be 
regarded  as  exempt  from  the  operation  of  the  taxing  power, 
unless  by  virtue  of  some  positive  law;  such  exemption  can 
never  arise  by  implication.  Gwynue,  having  purchased  at  a 
sale  made  in  the  exercise  of  this  undeniable  power,  in  the 
State  of  Ohio,  and  under  a  statute  which  declared,  (1)  That 
the  title  to  the  land,  both  at  law  and  in  equity,  should  vest  in 
him  by  virtue  of  his  purchase ;  (2)  That  the  deed  should  be 
conclusive  evidence  of  his  title ;  and  (3)  That  no  error  in  the 
proceedings  should  vitiate  his  right,  sought  to  defend  his 
possession,  held  under  such  a  title,  against  one  who  held  the 
legal  title,  acquired  from  the  United  States,  after  the  pur- 
chase at  the  tax  sale;  and  a  court  of  law  tells  him,  "We 
recognize  only  legal  titles ;  your  remedy  is  in  chancery."  He 
goes  to  the  latter  forum,  and  is  there  told,  "  If  you  have  any 
title  at  all,  it  is  a  legal  title,  and  your  remedy  is  in  a  court  of 
law."  The  effect  of  the  decision  is  to  deny  the  power  of  the 
State  to  tax  lands  thus  situated.  And  what  renders  the  de- 
cision still  more  strange  is,  that  the  judges  all  agreed  that  in 
ordinary  cases  the  purchaser  of  an  equity  at  a  tax  sale  ac- 
•quired  a  legal  title  to  the  laud ;  but  the  contest  in  this  case 
grew  out  of  a  difference  of  opinion  among  the  judges  as  to 

^  Neiswanger  v.  Gwynne,  13  Ohio,  74;  Gwynne  v.  Niswanger,  15  id. 
367;  18  id.  400;  20  id.  556. 
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the  appplication  of  this  rule  of  State  sovereignty,  where  the 
legal  title  was,  at  the  time  of  the  tax  sale,  in  the  Federal 
government. 

§  978.  The  majority  held  that  the  case  of  Ross  v.  Barland^ 
was  an  authority  in  point,  where  the  Supreme  Court  of  the 
United  States  held  that  it  was  within  the  power  of  a  State 
legislature  to  declare,  that  a  junior  patentee,  whose  claim 
was  based  on  a  prior  equity,  should  prevail  over  the  senior 
title,  in  an  action  of  ejectment ;  and,  by  parity  of  reasoning, 
the  State  of  Ohio  had  the  right  to  declare  the  title  of  one 
who  purchased  a  simple  equity,  superior  to  that  of  one  wlio 
afterwards  acquired  the  legal  title  from  the  United  States. 
On  the  other  hand,  Judge  Hitchcock,  in  his  dissenting  opin- 
ion, cites  Wilcox  v.  Jackson,^  and  draws  from  that  case  the 
conclusion  that  where  the  legal  title  remains  in  the  Federal 
government,  the  question  whether  the  sale  divested  that  legal 
title  depended  upon  the  laws  of  the  Federal,  and  not  the 
State,  legislature.  One,  of  course,  is  bound  to  respect  the 
decisions  of  courts;  but  when  those  courts  vacillate  in  this 
manner,  upon  a  simple  question,  but  little  weight  can  be 
attached  to  their  opinions  and  judgments.  Upon  principle, 
all  of  their  decisions  are  wrong.  The  statute  peremptorily 
declared  the  effect  of  the  tax  sale  to  be,  that  it  should  trans- 
fer to  the  purchaser  a  valid  title  in  all  courts,  —  at  law  and  in 
equity.  In  the  action  of  ejectment,  effect  ought  to  have  been 
given  to  the  words  of  the  law.  But  when  the  court  of  equity 
acquired  jurisdiction,  and  it  appeared  that  the  highest  court 
of  law  had  refused  to  recognize  the  title  of  Gwynne, .  relief 
should  have  been  given  him  by  the  chancellor,  because  there 
would  otherwise  be  a  failure  of  justice.  Under  very  similar 
circumstances,  and  under  laws  which  made  a  distinction  in 
phraseology  without  a  real  difference  in  substance,  the  Su- 
preme Coui-t  held  the  holder  of  the  legal  title  a  trustee  for  the 
tax  purchaser,  and  decreed  a  conveyance.^ 

§  979.  It  may  be  added,  however,  that  the  Supreme  Court 

1  1  Pet.  (U.  S.)  655,  664.  3  13  Pet.  (U.  S.)  498. 

»  Wallace's  Lessee  v.  Seymour,  7  Ohio,  pt.  1,  313;  Stuart  v.  Parish,  6 
id.  476 ;  Reniok  v.  Wallace,  8  id.  540. 
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of  Mississippi  have  decided,  that  as  long  as  the  legal  title  re- 
mains in  the  government  of  the  United  States,  the  land  is  not 
liable  to  taxation,  and  that  no  title  passes  to  the  tax  pur- 
chaser.^ No  reasons  are  assigned  for  this  ruling ;  and  unless 
there  is  some  compact  between  the  Federal  and  State  govern- 
ments, the  decision  cannot  be  sustained  upon  principle  or 
authority.  It  is  even  contended,  by  highly  respectable  jurists, 
that  the  States  may  exercise  their  taxing  power  over  the 
public  domain  of  the  United  States  within  their  borders.  In 
fact,  it  has  been  repeatedly  urged,  that  upon  the  admission 
of  a  State  into  the  Union,  she  became  ipso  facto  invested  with 
the  title  to  all  of  the  public  laud  within  her  limits.  The  Su- 
preme Court  of  the  United  States  have  often  held  that  lands 
covered  by  navigable  waters  belong  to  the  States,  and  cannot 
be  granted  by  the  Federal  authorities. 

§  980.  When  it  is  remembered  that  the  power  to  hold  land, 
even,  is  an  implie(i  power  under  the  Federal  Constitution,  and 
that  that  government  held  the  public  lands  in  the  Northwest 
territory  upon  a  trust  long  since  discharged,  and  that  there 
are  compacts  and  ordinances  which  specially  exempt  the  pub- 
lic domain  from  taxation,  which  seems  to  be  a  recognition 
of  the  right  of  the  States  to  tax  them,  but  for  these  compacts, 
and  when  it  Is  further  remembered  that  no  exemption  from 
the  taxing  power  exists,  except  where  expressly  reserved  or 
granted,  and  that  the  sovereignty  of  the  State  in  this  respect 
extends  to  all  property  within  its  territorial  jurisdiction, 
it  may  well  be  doubted  whether  all  of  the  public  domain  lying 
within  the  States  may  not  be  taxed,  and  thus  the  Federal 
government  be  compelled  to  contribute,  with  other  landed 
proprietors,  her  share  of  the  public  taxes.  By  holding  the 
lauds  at  high  prices,  or  reserving  them  from  sale,  the  Federal 
government  might  not  only  retard  the  settlement  of  the  new 
States,  but  deprive  them  of  one  of  the  greatest  sources  of 
revenue. 

§  981.  In  Pennsylvania,  the  land  itself  passes  by  a  tax 
sale,  but  it  has  been  held  that  a  ground'  rent  is  not  extin- 
guished.2    The  Pennsylvania  statute  of  April  3,  1804,  pro- 

»  Dixon  ».  Doe  d.  Porter,  23  Miss.  84.  «  See  §  981. 
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vides  "  that  sales  of  unseated  lands  for  taxes,  etc.,  shall  be 
in  law  and  equity  valid  and  effectual  to  all  intents  and  pur- 
poses, to  vest  in  the  purchaser  or  purchasers  of  lands  so  sold, 
all  the  estate  and  interest  therein  that  the  real  owner  or  own- 
ers had  at  the  time  of  such  sale,  although  the  land  may  not 
have  been  taxed  or  sold  in  the  name  of  the  real  owner."  The 
construction  put  upon  this  statute  is,  that  all  prior  ownerships 
are  merged  in  and  divested  by  the  tax  sale ;  a  new  and  in- 
dependent title  created ;  the  land,  and  not  the  owner,  is  re- 
garded as  the  debtor  for  the  public  charge  imposed  by  the 
revenue  laws,  thus  making  a  clear  distinction  between  execu- 
tion and  tax  sales.  In  the  one,  the  estate  itself  is  sold ;  in 
the  other,  the  interest  of  the  debtor  only.^ 

§  982.  United  States  Law.  —  By  the  Act  of  Congress,  June  7, 
1862,  for  the  collection  of  taxes  in  insurrectionary  districts, 
tiie  absolute  fee  simple  passes  by  the  sale,  free  from  aU  "  prior 
liens,  incumbrances,  right,  title,  and  claim  whatsoever."  ^ 
Under  §  4,  act  of  Jmie  7, 1862  (12  Stat,  at  Large,  423),  pro- 
viding that  the  title,  etc.,  shall  become  forfeited,  etc., "  and 
upon  the  sale  hereinafter  provided  for  shall  vest  in  the  United 
States  or  in  the  purchasers  at  such  sale,  in  fee  simple,  free 
and  discharged  from  all  prior  liens,  incumbrances,  right,  title, 
and  claim  whatsoever,"  it  was  held  that  the  tax  is  a  direct 
tax  on  the  laud,  and  on  all  the  estates,  interests,  and  claims 
connected  with  or  growing  out  of  it,  and  that  a  rent  charge  is 
accordingly  cut  off  and  destroyed  by  a  sale  of  the  land.^ 

§  983.  Vermont. — In  Brown  v.  Austin,*  under  a  statute  pro- 
viding for  the  execution  of  a  deed  to  the  purchaser,  "  contain- 
ing a  covenant  of  warranty ;  which  deed  or  deeds  shall  be 
good  and  valid  in  law,"  and  providing  for  a  redemption  by 
the  owner  "  or  any  other  person,"  it  was  held  that  such  deed 

*  Sergeant's  Land  Laws  of  Pennsylvania,  217 ;  Luffborough  ».  Parker, 
16  Serg.  &  R.  (Pa.)  351,  358;  Blair  v.  Waggoner,  2  id.  472;  Strauch  v. 
Shoemaker,  1  Watts  &  S.  (Pa.)  166;  M'Cord  i>.  Bergautz,  7  Watts  (Pa.), 
487,  490;  Morton  v.  Harris,  9  id.  319,  323;  Caul  v.  Spring,  2  id.  390,  396; 
Fager  v.  Campbell,  5  id.  288 ;  Collins  v.  Barclay,  7  Pa.  St.  67. 

"  Billings  V.  Stark,  15  Fla.  197  (1875). 
»  Turner  v.  Smith,  14  Wal.  (U.  S.)  553. 

*  41  Vt.  262. 
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transfers  a  perfect  title  as  against  all  persons ;  that  the  pur- 
chaser does  not  take  such  title  fi-om  or  through  the  owner  or 
claimant  or  any  other  person;  that  it  is  a  new  and  inde- 
pendent title,  and  its  effect  is  to  extinguish  all  prior  claims, 
whether  based  upon  title  or  possession,  and  hence  a  pos- 
session adverse  to  the  owner,  prior  to  the  collector's  deed, 
is  not  available  to  aid  in  establishing  a  title  against  such 
tax  deed. 

§  984.  West  Virginia.  —  After  the  purchaser  has  recorded 
his  deed  and  the  period  of  redemption  has  expired,  he  has 
an  absolute  title  free  of  all  trusts,  mortgages,  liens,  or  other 
incumbrances.^ 

§  985.  When  the  Deed  passes  not  the  Land  itself,  but  only 
an  Interest  in  it.  —  Sometimes  the  sale  and  deed  pass  only  the 
interest  of  the  former  owner  or  person  assessed,  or  bound  to 
pay  the  taxes. 

The  nature  of  the  purchaser's  title  was  incidentally  dis- 
cussed in  Dyer  v.  Branch  Bank  at  Mobile.^  The  plaintiff 
claimed  under  a  tax  sale  the  lot  in  question,  which  belonged 
to  the  State  Bank  of  Alabama,  and  which  was,  by  charter, 
exempt  from  taxation.  It  further  appeared  that  in  1845, 
when  the  tax -was  assessed  and  became  due,  the  premises 
were  in  the  possession  of  third  persons.  Two  points  were 
considered,  —  the  illegality  of  the  sale  on  account  of  the  ex- 
emption clause  in  the  bank  charter,  and  the  interest  which 
passed  by  the  sale.  The  first  was  the  main  question,  and 
upon  that  ground  the  sale  was  held  void ;  but  upon  the  second 
proposition  Chief  Justice  Collier  remarks :  "  If  the  persons  in 
possession  in  1845  were  liable  to  pay  the  tax  for  that  year, 
their  interest  only  could  be  sold  to  enforce  its  payment ;  and 
if  the  defendant  had  a  paramount  title,  dating  back  to  a  time 
previous,  its  right  could  not  be  impaired  by  the  sale.  It  is 
clear  that  a  purchaser  at  a  sale  under  judicial  process  for 
the  payment  of  taxes  purchases  the  interest  of  the  party 
whose  property  is  sold,  and  not  the  independent  and  superior, 
or  ultimate  title  of  a  third  person.    This  seems  to  us  to  be  a 

1  Summers  «.  Kanawha  Coujrty,  26  "W.  Va.  159  (1885). 
»  14  Ala.  622. 
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proposition  so  clear,  that  it  need  but  be  mentioned  to  receive 
universal  concurrence."  In  the  case  of  school  lands  in  Iowa, 
the  purchaser  takes  only  the  interest  of  the  person  holding 
the  fee,  and  a  purchaser  at  a  mortgage  sale  takes  free  of  the 
lien  of  the  purchaser.^  By  the  Iowa  Revision  of  1860  a  tax  deed 
vests  "  in  the  purchaser  all  the  right,  title,  interest,  and  estate 
of  the  former  owner  in  and  to  the  land  conveyed."  ^  If  the 
land  is  mortgaged,  the  tax  sale  carries  only  the  interest  of  the 
mortgagor;  and  if  the  mortgage  is  foreclosed  subsequently, 
the  purchaser  at  foreclosure  sale  takes  free  of  the  tax  lien.' 
In  Mississippi,  it  has  been  held,  under  the  statute  of  1846, 
that  a  sale  conveys  only  the  title  of  the  party  assessed.*  A 
sale  and  deed  of  land  under  a  judgment  for  taxes  only  con- 
veys the  title  of  the  parties  to  the  tax  suit.  For  example, 
where  the  county  was  to  retain  the  legal  title  to  the  land  until 
the  purchase-money  was  all  paid,  the  defendant  in  the  tax 
suit  being  in  possession  under  contract  of  purchase,  the  pur- 
chaser at  the  tax  sale  only  acquired  the  right  to  have  a  deed 
on  payment  of  the  remainder  of  the  purchase-money.^  A  pur- 
chaser at  a  sheriff's  sale  on  execution  in  a  tax  suit  acquires 
only  the  title  of  the  defendant  in  the  suit.®  Under  the  laws 
of  Tennessee  the  purchaser  takes  only  the  interest  of  the 
owner  in  whose  name  the  land  is  or  ought  to  be  assessed ; 
prior  liens  are  not  affected,  —  even  those  for  taxes  of  previous 
years.^  —  "  There  is  a  plain  difference  between  the  sales  au- 
thorized by  the  act  of  Feb.  9, 1814,  2  Rev.  Code,  1819,  p.  642, 

1  La  Rue  v.  King,  37  N.  W.  374  (Iowa). 

*  Byington  v.  Stone,  51  Iowa,  320  (1879). 

«  Lovelace  o.  Berryhill,  36  Iowa,  379  (1873). 

*  Dunn  u.  Winston,  31  Miss.  135.  In  New  Jersey,  under  a  statute 
(Nix.  Dig.  853,  §  77,  and  Pamph.  L.  1852,  p.  249,  §  7)  providing  that  the 
purchaser  of  land  at  a  tax  sale  shall  hold  "  against  the  owner  or  owners 
thereof,  and  all  and  every  person  or  persons  claiming  under  her,  him,  or 
them,"  etc.,  it  was  held  that  the  title  of  a  mortgagee  from  one  who  was 
not  the  owner  at  the  time  of  the  tax  sale,  but  prior  thereto,  was  not 
afEected.     Hopper  ».  Malleson's  Ex.,  16  N.  J.  Eq.  382. 

«  Jasper  County  w.  Wadlow,  82  Mo.  174  (1884). 
«  Powell  V.  Greenstreet,  8  S.  W.  176  (Mo.) 
'  City  of  Nashville  v.  Cowan,  10  Lea  (Tenn.),  215  (1882). 
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and  those  to  be  made  under  the  act  of  Feb.  27, 1837.  By  the 
express  provisions  of  the  former  act,  the  sales  were  of  the 
title  and  interest  of  the  parties  in  default  only.  The  com- 
monwealth claimed  not  to  be  invested  with  the  title  to  the 
lands,  but  only  to  assert  a  lien  upon  them  for  the  taxes  due 
her,  the  title  remaining  in  the  owner  till  the  sale  was  made. 
The  latter  act  presupposes  that  the  title  to  the  land  sold  is 
vested  in  the  commonwealth  at  the  time  of  the  sale.  It  (the 
latter  act)  assumed  that  the  acts  declaring  the  forfeiture  of 
lands,  for  the  failure  of  the  owners  to  comply  with  the  revenue 
laws,  were  sufficient  propria  vigore  to  work  out  their  own 
purpose,  and  to  transfer  the  title  perfectly  and  effectually  to 
the  commonwealth.  Hence  it  directs  the  lands  to  be  sold  as 
the  property  of  the  commonwealth  in  all  respects,  as  in  the 
case  of  other  lands  directed  to  be  sold  under  decrees  of  the 
court,  and  directs  the  commissioners  to  convey  to  the  pur- 
chaser all  the  interest  of  the  commonwealth  in  the  lands  so 
sold."  It  was  accordingly  held  that  where  land  is  forfeited 
to  the  commonwealth  under  distinct  titles,  upon  a  proceeding 
to  have  the  land  sold  under  either  title,  the  sale  and  convey- 
ance pass  all  the  title  vested  in  the  commonwealth  under  loth 
titles.  And  that  where  land  is  forfeited  under  one  title  in 
one  county  and  under  another  title  in  another  county,  the 
land  in  one  patent  extending  into  both  counties,  the  court 
in  which  the  proceeding  is  first  commenced  for  the  sale  of  the 
land  has  jurisdiction  of  the  subject ;  and  the  sale  and  con- 
veyance under  its  decree  passes  all  the  title  of  the  common- 
wealth, though  the  conveyance  under  the  decree  of  the  court 
of  the  other  county  is  first  executed.^  The  purchaser  of  land 
sold  for  taxes,  under  ch.  37  of  the  Code  of  Virginia,  of  1860, 
acquires  such  title  and  estate  as  was  vested  in  the  party 
assessed  with  the  taxes  (on  account  of  whose  delinquency  the 
sale  was  made)  at  the  commencement  of  the  year  for  which 
the  taxes  were  assessed ;  therefore,  where  the  owner  had  pre- 
viously executed  a  trust  deed  to  secure  the  payment  of  money 
thereon,  the  purchaser  of  the  same  at  a  tax  sale  for  delin- 
quency only  acquires  the  equity  of  redemption  existing  in  the 

1  Smith  e.  Chapman,  10  Gratt.  (Va.)  445. 

941 


§  987  INTEREST   OF  THE   PURCHASER   IN  THE  LAND. 

grantor  in  the  trust ;  and  the .  land  is  first  liable  to  the  pay- 
ment of  the  trust  lien.^  And  in  Virginia,  under  the  Code  of 
1873,  eh.  38,  §  26,  the  purchaser  takes  only  the  right  of  the 
person  to  whom  the  land  is  assessed  at  the  commencement  of. 
the  year  for  which  the  taxes  are  assessed ;  and  if  such  person 
assessed  had  sold  his  right  before  said  commencement  of  the 
year,  the  purchaser  acquires .  nothing.^ 

§  986.  'When  different  interests  in  the  land  are  separately 
assessed,  only  the  interest  assessed  and  sold  will  pass,  and 
others  will  not  be  affected.*  This  principle  explains  the 
Pennsylvania  case  in  the  following  section. 

§  987.  A  Crround-rent  is  not  extinguished  hy  a  Tax  Sale  of 
the  Land. — In  the  case  of  Irwin  v.  Bank  of  the  United  States,* 
which  was  an  action  of  covenant  to  recover  a  ground-rent,  it 
appeared  that  James  Robinson,  being  the  owner  in  fee,  made 
a  perpetual  lease  of  the  land  —  reserving  an  annual  rent  of 
sixty  dollars,  payable  quarterly  —  to  William  Nixon,  his 
heirs  and  assigns.  The  right  of  receiving  the  rent  became 
vested  in  the  United  States  Bank,  and  the  right  of  Nixon 
Under  the  lease  became  vested  in  Irwin,  the  defendant.  In 
1824  the  land  out  of  which  this  rent  issued  was  sold  for 
taxes,  upon  an  assessment  in  the  name  of  Nixon's  heirs. 
This  last  fact  was  relied  upon  as  an  extinguishment  of  the 
rent,  and  consequently  constituting  a  bar  to  the  action  of 
covenant.  This  position  was  denied  by  the  court.  Kennedy, 
J. ;  "  The  treasurer  sold  the  ground  merely  for  and  on  account 
of  tlie  taxes  assessed  on  it,  as  the  land  of  William  Nixon's 
heirs,  and  not  for  and  on  account  of  the  taxes  assessed  on 
the  ground-rent  issuing  out  of  it.  For  the  purpose  of  raising 
money  to  pay  the  latter,  he  had  not  authority  to  sell  the 
ground.  He  could  only  sell  it  to  raise  money  to  pay  the 
taxes  assessed  on  the  ground  itself,  when  unseated;  and 
generally,  for  this  purpose,  it  is  amply  sufficient.    The  rent, 

1  Smith  t!.  Lewis,  2  W.  Va.  39. 
'^  Gates  V.  Lawson,  32  Gratt.  (VaOlS  (1879). 

»  Appeal  of  Pittsburg,  40  Pa.  St.  455;  Allegheny  City's  Appeal,  41  id. 
60 ;  Cadmus  v.  Jackson,  52  id.  295. 
*  1  Barr  (Pa.),  349. 
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in  this  case,  though  it  issued  out  of  the  ground  or  land,  is  con- 
sidered as  an  estate  altogether  distinct,  and  of  a  very  different 
nature  from  that  which  the  owner  of  the  land  has  in  the  land 
itself.  Each  is  considered  as  the  owner  of  a  fee-simple  estate. 
The  one  has  an  estate  of  inheritance  in  the  rent,  and  the 
otlier  in  the  land  out  of  which  the  rent  issues.  The  one  is  an 
incorporeal  inheritance  in  fee,  the  other  a  corporeal  inheri- 
tance in  fee;  and  each  is  made,  by  one  act  of  assembly,  a 
separate  and  distinct  subject  of  taxation.  There  is,  therefore, 
no  reason  why  the  collection  or  mode  of  collecting  a  tax 
assessed  upon  the  one  shall  have  any  effect  upon  the  other. 
It  wduld  be  monstrous,  and  the  most  gross  injustice  imagina- 
ble, to  hold,  where  the  owner  of  the  rent  has  paid  the  tax 
assessed  thereon,  that  his  estate  shall  be  extinguished,  or 
sold  afterwards  by  a  sale  made  of  the  land,  for  and  on  account 
of  the  non-payment  of  taxes  assessed  upon  it.  Such  a  thing 
is  wholly  unnecessary,  and  was  never  intended  or  designed  by 
the  legislature."  The  case  of  Willard  v.  Blount  ^  will  furnish 
some  light  upon  this  question.  The  facts  were,  that  in  Sep- 
tember, 1846,  the  defendant  leased  to  one  Watson  a  lot,  at 
the  corner  of  Water  and  Market  streets,  in  the  town  of 
Washington,  22  feet  on  Water  and  50  feet  on  Market  Street, 
for  the  term  of  ten  years,  to  begin  on  the  first  of  January, 
1847,  free  of  rent,  in  consideration  that  the  said  Watson 
would  erect  on  said  lot  a  building,  according  to  specifications, 
and  deliver  the  said  building  to  the  defendant,  her  heirs  or 
assigns,  at  the  end  of  the  term,  in  good  repair,  natural  decay 
alone  excepted;  and  the  said  Watson  covenanted  for  himself 
and  his  assigns,  that,  after  the  erection  of  the  said  building, 
it  should  be  at  all  times  insured  at  a  valuation  of  not  less 
than  $2,000,  against  loss  or  damage  by  fire,  for  the  benefit  of 
all  persons  having  estates  therein  with  a  condition  of  re-entry, 
in  case  the  covenants  were  not  complied  with.  In  April,  1847, 
Watson  assigned  this  lease  to  the  plaintiff,  in  consideration  of 
$2,050,  Watson  binding  himself  to  erect  the  building  according 
to  his  covenant  with  the  defendant.  Afterwards,  taxes  be- 
came payable  by  virtue  of  an  assessment,  authorized  by  an  act 

1  11  L-ed.  (N.  C.)  624. 
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of  the  legislature,  passed  at  its  session  in  1846-1847.  These 
taxes,  amounting  to  $13.20,  were  paid  on  a  threat  of  distress, 
and  under  protest  by  the  plaintiff,  who  demanded  of  the  de- 
fendant the  amount  so  paid ;  and,  upon  refusal,  commenced 
this  suit  by  warrant.  The  cause  was  tried  on  the  circuit  by 
Judge  Battle,  who  was  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  recover,  and  this  opinion  was  concurred  in  by 
the  Supreme  Court.  Peai-son,  J. :  "  By  the  second  section,  all 
real  estate  held  by  deed,  grant,  or  lease,  or  by  title  of  dower, 
curtesy,  or  otherwise,  shall  be  subject  to  the  payment  of  pub- 
lic taxes,  except  land  of  the  University,  houses  set  apart  for 
divine  worship,  etc.  Land,  then,  is  taxed  according  to  its  fee- 
simple  value ;  and  whoever  is  owner  of  the  land  for  the  time 
being,  is  bound  to  pay  the  tax.  If  tlie  estate  is  divided,  by 
giving  a  particular  estate  to  one,  the  remainder  to  another, 
as  if  an  estate  is  limited  to  A.  for  life,  or  for  ten  years, 
remainder  to  B.  and  his  heirs,  the  valuation  is  assessed  with- 
out reference  to  this  division,  and  each  must  pay  the  tax 
during  the  time  he  is  the  owner,  and  enjoys  the  possession 
and  pernancy  of  the  profits.  According  to  this  general  propo- 
sition, the  plaintiff,  being  the  owner  fOr  the  time  being,  and 
enjoying  the  possession  and  pernancy  of  the  profits,  is  bound 
to  pay  the  tax.  The  case  of  landlord  and  tenant  forms  an 
exception,  where  rent  is  reserved ;  for  the  rent  is  in  lieu 
of  the  land,  and  tlie  landlord  is  in  the  pernancy  of  the 
profits  of  the  land,  the  profits  of  the  tenant  being  the  fruit 
of  his  own  labor.  Hence,  in  such  cases  the  landlord  is 
bound  to  pay  the  tax;  and  if  the  tenant  be  compelled  to 
pay,  he  may  recover  from  the  landlord,  or  may  deduct  the 
amount  out  of  the  rent.  But  in  the  case  under  consideration 
no  rent  is  reserved.  The  defendant  receives  nothing  in  lieu 
of  the  land,  and  the  entire  profits  are  enjoyed  by  the  plaintiff. 
He,  then,  does  not  come  within  the  reason  for  making  the 
case  of  ordinary  tenants  paying  rent  an  exception  to  the 
general  rule.  Let  us  see  how  it  operates.  A  vacant  lot, 
worth,  say  $200,  is  leased  for  ten  years  without  rent;  a 
building  worth,  say  $2,000,  is  erected  upon  it.  The  lessee 
enjoys  the  entire  use  and  profits  of  the  lot  in  its  improved 
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confjition.  The  amount  of  the  assessment,  and,  of  course, 
the  tax,  is  increased  ten  times.  It  is  right  that  the  lessee, 
who  has  the  whole  profit,  should  pay  the  tax ;  for,  in  fact, 
the  lessor  has  parted  with  his  entire  estate  for  the  ten  years, 
and  stands  as  a  remainder-man,  and  not  as  a  landlord  receiv- 
ing rent.  It  is  said  the  lessor  will  be  benefited  by  receiving 
the  property,  in  its  improved  condition,  at  the  end  of  the 
term.  That  is  true,  and  then  he  will  be  bound  to  pay  the 
tax ;  but  in  the  mean  time  it  is  manifestly  unjust  to  require 
the  lessor  to  pay  tax  for  what  he  has  never  enjoyed;  and 
there  is  no  mode  of  apportioning  the  tax,  so  as  to  show  what 
ought  to  be  paid  for  and  on  account  of  the  original  value,  and 
what  for  the  additional  value ;  and  upon  the  general  rule,  the 
plaintiff  is  bound  to  pay  the  tax.  The  English  cases  give  no 
aid  in  deciding  this  question,  because  the  land  in  that  country 
is  assessed  upon  the  annual  rent,  and  if  it  be  not  rented, 
upon  such  sum  as  it  could  reasonably  be  rented  for ;  and  the 
statute  provides  that  in  case  tenants  are  compelled  to  pay  the 
tax,  they  shall  have  the  right  to  deduct  it  out  of  the  rent. 

§  988.  In  Whom  abides  the  Possession. — In  Pennsylvania, 
until  the  tax  title  of  unseated  land  has  matured  by  expiration 
of  two  years  from  sale,  the  owner,  on  his  constructive  posses- 
sion, can  bring  trespass ;  and  the  purchaser  at  the  tax  sale 
commits  a  trespass  in  cutting  timber  on  the  land.^  The 
holder  of  a  tax  deed  to  unoccupied  land  has  constructive 
possession  of  it.^  In  Hubbell  v.  Weldon^  it  was  held  that 
after  such  a  sale  the  person  in  possession  was  to  be  consid- 
ered as  holding  in  subordination  to  the  purchaser,  and  not 
adversely ;  so  that  a  deed  from  the  purchaser  who  had  no 
possession  in  fact  would  not  be  void,  as  for  a  disseisin.  —  We 
have  already  discussed  the  question  of  constructive  possession 
in  §  895  and  the  portions  of  the  book  there  referred  to.  When 
the  land  sold  is  occupied  by  tenants  who  are  induced  to  attorn 
to  the  purchaser  without  first  dissolving  their  relations  with 

1  Shalemiller  v.  MoCarty,  55  Pa.  186. 

'  Kice  I!.  Haddock,  70  Iowa,  318  (1886)  ;  Moingona  Coal  Co.  v.  Blair, 
51  id.  447  (followed), 
»  Hill  &  D.  (N.  Y.)  139. 
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the  owner,  no  possession  in  the  purchaser  adverse  to  the 
owner  is  thereby  created  ;  but  if  the  owner  is  notified  of  such 
renunciation,  or  it  was  so  open  as  to  amount  to  constructive 
notice,  the  possession  might  then  become  adverse.^ 

§  989.  The  Lien  for  omitted  Tazes.  —  A  State  or  county 
sale  for  taxes  is  usually^  held  to  estop  the  selling  power 
from  afterward  claiming  taxes  due  for  years  prior  to  that 
for  whose  taxes  the  land  was  sold,^  except  in  the  case  of 
school  lands,  or  other  statutory  exception;  but  such  a  sale 
will  not  divest  the  lien  for  city  taxes,*  nor  will  sale  by  a  city 
divest  its  own  lien  for  back  taxes.^  Taxes,  however,  for  years 
subsequent  to  the  one  for  which  sale  was  made,  are  not  aban- 
doned though  assessed  before  the  sale.®  Prior  taxes  have  been 
held  to  be  extinguished  also  in  favor  of  the  owner  who  re- 
deems the  estate ;  but  the  justice  of  this  seems  very  question- 
able,' except  where  the  owner  before  redeeming  should  in- 
quire about  back  taxes,  and  be  informed  by  the  officers  that 
there  were  none ;  such  a  state  of  facts  might  well  be  held  to 
estop  the  State.  The  purchaser  of  property  against  which  no 
taxes  are  registered,  buys  it  free  from  all  liens  for  taxes. 
Such  land  cannot  be  seized  to  satisfy  a  judgment  against  the 
former  owner  for  taxes  which  had  accrued  before  he  sold  it.* 

§  990.  In  Iowa,  although  a  sale  for  State  and  county  taxes 
divests  all  liens  for  prior  taxes  of  State  or  county,  except  liens 
in  behalf  of  the  school  or  university  funds,  yet  the  lien  for 
prior  city  taxes  is  not  affected ;  nor  does  a  sale  for  city  taxes 
of  one  year  divest  the  lien  for  prior  city  taxes.  The  ground 
of  estoppel  that  operates  in  the  case  of  a  sale  for  State  and 
county  taxes  does  not  apply  to  city  sales.  The  law  provides 
that  the  sale  for  State  and  county  taxes  shall  be  for  all  the 
taxes  due,  and  the  purchaser  has  a  right  to  presume  against 
the  State  that  its  officers  follow  the  law ;  but  no  such  provi- 
sion exists  in  regard  to  city  taxes,  and  being  perpetual  liens, 
they  are  not  divested  by  a  sale  for  subsequent  taxes.^ 

1  Hooper  v.  Clayton,  81  Ala.  391  (1886). 

«  §  902.        »  §  990.        *  §  991.        «  §  990.        «  §  992.        '  §  993. 
'  Marin  o.  'SeM  Orleans,  30  La.  Ann.  pt.  1,  293  (1878). 
»  Denni.son  v.  Keokuk,  45  Iowa,  266  (1876). 
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§  991.  In  Indiana  also  it  is  held  that  a  sale  for  county 
taxes  will  not  divest  the  lien  for  city  taxes.  A  perpetual  lien 
cannot  be  destroyed  by  a  sale  on  another  lien  of  equal  rank. 
The  purchaser  has  probably  a  right  to  redeem  from  the  city 
taxes,  but  he  does  not  take  a  title  free  from  the  city  lien,  ex- 
cept, perhaps,  when  it  is  clearly  shown  that  the  land  is  not  of 
sufficient  value  to  satisfy  both  city  and  county  liens ;  and  then 
the  sale  first  rightfully  made  may  divest  the  lien  of  the  other 
governmental  corporation.^ 

§  992.  In  Pennsylvania,  where  a  judgment  was  obtained  on 
taxes  of  1860,  and  subsequently  a  judgment  against  the  same 
land' for  the  taxes  of  1862,  and  a  sale  was  had  under  the 
second  judgment,  it  was  held  that  the  lien  of  the  prior  judg- 
ment and  tax  was  still  good,  and  a  second  sale  for  the  prior 
tax  was  held  to  give  title  paramount  to  the  first  sale.^  The 
due  and  regular  sale  and  deed  of  land  for  taxes  for  any  one 
year  divests  the  land  from  the  lien  for  taxes  of  any  previous 
year.  At  least,  this  is  the  rule  as  to  unseated  land  in  Penn- 
sylvania.3  The  words,  "  subject,  however,  to  all  unpaid  taxes 
and  charges,"  in  §  26,  ch.  22,  Laws  of  1859,  refer  only  to  the 
taxes  and  charges  which  may  have  accrued  subsequently  to 
the  sale  on  which  the  deed  is  issued.*  But  in  the  same  State 
(Pennsylvania)  it  has  been  held  that  a  sale  on  the  18th  of 
June,  1834,  for  the  taxes  of  1832  and  1833,  does  not  extin- 
guish the  lien  of  the  taxes  assessed  previous  to  the  sale,  for 
1834,  and  the  land  may  be  again  sold  for  the  taxes  of  that 
year,  after  the  expiration  of  two  years.^  In  California,  title 
under  a  sale  for  taxes  of  a  certain  year  must  prevail  over  a 
title  founded  on  a  sale  for  taxes  of  any  previous  year.*  Older 
decisions  were  otherwise.    Under  the  Revised  Law  of  1854, 

1  Justice  r.  Logansport,  101  Ind.  328,  329  (1884). 
'      "  Townsend  v.  Prowattain,  81  Pa.  St.  139  (1874). 

»  Irwin  V.  Trego,  22  Pa.  St.  368;  Huzzaid  v.  Trego,  35  id.  9;  An- 
deiBon  V.  Rider,  46  Cal.  134;  Eaton  t>.  North,  29  Wis.  75;  Knox  v. 
Leidgen,  23  id.  292;  Trnesdell  v.  Rhodes,  26  id.  215,  218;  Jarvis  v.  Peck, 
19  id.  74;  Sayles  v.  Davis,  22  id.  225;  Preston  v.  Van  Gorder,  31  Iowa, 
250. 

*  Sayles  v.  Davis,  supra.  *  Liggett  v.  Long,  19  Pa.  St.  499. 

«  Chandler  v.  Dunn,  50  Cal.  16  (1875). 
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of  Caiifornia,  providing  that  "  such  lien,  to  the  absolute  ex- 
clusion of  all  other  liens,  shall  continue  till  all  the  taxes 
thereon  shall  be  paid,"  neither  the  failure  of  the  oflBcer  to 
include  a  delinquent  tax  of  one  year  with  the  tax  of  the  sub- 
sequent year,  nor  a  sale  of  the  property  for  the  taxes  of  the 
succeeding  year,  divested  the  lien  for  the  prior  tax;  and  a 
purchaser,  at  a  tax  sale  for  the  taxes  of  1858,  was  held  not 
entitled  to  enjoin  a  sale  of  the  same  property  for  the  unpaid 
taxes  of  1857.^  This  is  true  also  in  Iowa.  A'  sale  for  taxes 
frees  the  land  from  all  liability  for  prior  taxes;  and  if  the 
lands  are  afterward  sold  again  for  the  taxes  of  years  previous 
to  those  on  which  the  first  sale  was  based,  the  title  derived 
from  the  second  sale  is  subject' to  the  paramount  title  of  the 
"first  sale.'* 

§  993.  Prior  Taxes  held  Hxtinguisheei  in  Favor  of  the 
Owner  redeeming. — The  rule  that  a  sale  for  certain  taxes 
extinguishes  the  lien  of  all  previous  taxes,  operates  as  well 
in  favor  of  the  owner  who  redeems,  as  in  favor  of  the  pur- 
chaser.3  This  case  construes  the  law  very  strongly  against 
the  State,  and  it  seems  to  us  unjustly.  If  the  owner  redeems, 
we  can  see  no  reason  why  the  mistake  of  the  officer  should  ex- 
tinguish his  liability  for  what  was  justly  due  from  him.  The 
words  of  the  law  were  that  tax  sales  should  be- "made  for  and 
in  payment  of  the  total  amount  of  taxes,  etc.,"  and  it  by  no 
means  fairly  follows  that  if  actually  hot  so  made,  the  taxes 
are  all  discharged.  The  State  is  estopped  as  against  the  pur- 
chaser to  set  up  the  former  taxes,  but  not  as  against  the 
owner.  By  analogy  with  many  decisions  on  other  points  the 
iailure  to  follow  the  law  should  be  fatal  to  the  sale.  The  offi- 
cer has  authority  to  sell  only  in  the  way  and  on  the  con- 
ditions set  out  in  the  statute,  which  commands  a  sale  for  all 
the  taxes  due,  with  costs,  etc.  If  the  officer  sells  for  less,  he 
sells  outside  the  statute  authority,  and  therefore  without 
authority,  and  the  sale  is  void.     This  is  the  reasoning  used 

^  Cowell  V.  Washburn,  22  Cal.  519;  see  also  Reeve  v.  Eennedy,  43 
id.  643,  653. 

2  Bowman  ».  Thompson,  36  Iowa,  505  (1873). 
»  Hough  V.  Easley,  47  Iowa,  331  (1877). 
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often  upon  other  points ;  and  though  we  do  not  think  it  ever 
good  reasoning,  except  where  the  owner  is  injured  by  the 
deviation,  or  where  the  action  of  the  oflBcer  does  not  substan- 
tially pursue  the  object  of  the  statute,  and  that  it  is  much 
better  in  such  cases  to  allow  the  sale  to  stand,  and  hold 
the  officer  personally  for  the  taxes  omitted  by  his  error,  yet 
if  the  sale  is  allowed  to  stand,  on  the  ground  that  the  owner 
is  not  injured  by  the  omission,  then  if  he  redeems  we  fail  to 
see  why  he  should  be  allowed  to  take  advantage  of  a  mistake 
which  did  not  injure  him ;  and  if  it  did  injure  him,  then  by 
a  whole  whirlwind  of  authority  the  sale  is  void.  It  is  true 
there  might  arise  a  case  where,  although  the  omission  would 
not  injure  the  owner  on  the  supposition  that  the  omitted 
taxes  are  abandoned,  the  sale  for  later  taxes  would  stand; 
yet  it  might  seem  that  if  the  owner  redeems,  the  State  should 
be  estopped  from  claiming  back  taxes,  because  the  owner 
might  not  have  redeemed  if  he  had  been  aware  that  it  would 
involve  him  in  still  greater  expense  than  that  directly  neces- 
sary to  redeem.  Be  might  think  the  land  not  worth  both  the 
taxes  which  were  omitted,  and  the  redemption  money.  This 
point  could  not,  however,  arise  where  the  land  is  clearly  of 
much  greater  value  than  the  combined  sums  named,  and  it 
is  questionable  if  it  is  ever  of  any  weight ;  for  if  the  law  were 
settled  that  a  redemption  opened  the  land  to  the  attacks  of 
omitted  taxes,  then  it  would  simply  become  the  redemptioner's 
duty  to  inquire  about  the  amount  of  said  back  taxes,  and  make 
up  his  mind  upon  the  basis  of  the  whole  expenditure  involved 
in  redfimption. 
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THE   purchaser's  RIGHT  TO   RECOVER   FOR  HIS   DISBURSEMENTS. 

§  994.  Summary  of  the  Subject.  —  The  right  of  a  tax 
purchaser  to  recover  for  improvements  he  has  made  upon 
the  land  will  be  considered  in  the  next  chapter.^  Here  we 
have  to  deal  with  the  recovery  of  taxes,  interest,  and  penalties, 
from  (1)  the  owner  or  person  claiming  the  property  against 
the  tax  title,  or  (2)  from  the  State,  county,  city,  or  town,  i.  e., 
from  the  selling  power,  in  case  the  tax  title  proves  invalid. 
As  to  the  first,  it  must  be  remarked  that  the  purchaser  ac- 
quires the  lien  of  the  State,^  and  may  recover  from  the  owner 
the  taxes  paid  at  the  sale,  together  with  interest  and  penal- 
ties;^ and  subsequent  taxes  also  paid  by  him  are  recoverable,* 
though  not  always  nor  everywhere.*  Some  cases  lay  down  the 
rule  that  the  amount  which  the  owner  would  have  to  pay  the 
treasurer  in  order  to  redeem  from  all  the  taxes  paid  by 
the  tax  claimant  may  be  recovered  by  the  latter.^  The  lien 
is  good  though  the  deed  is  void  on  its  face;  "^  and  the  purchaser 
need  not  wait  to  bring  ejectment,  or  for  the  owner  to  sue  to 
set  aside  the  tax  deed,  but  may  set  out  the  invalidity  of  his 
title  and  petition  to  foreclose  his  lien.^  At  common  law  the 
purchaser  at  a  void  tax  sale  cannot  recover  the  taxes  paid  by 
his  purchase,  nor  money  paid  by  him  to  redeem  the  land  from 
a  former  sale  to  the  State ;  ^  and  under  the  statutes  there  can 
be  no  recovery  if  the  taxes  were  not  due,^**  or  the  owner  and 
the  land  were  neither  of  them  under  any  obligation  to  pay  the 
taxes,"  or  the  taxes  were  paid  before  sale,  or  the  land  was 

1  §  1009.  »  §§  995,  998.  »  §§  995,  996.  «  §  1000. 

«  §  1001.  «  §  997.  '  §  999.  »  §  998. 

»  MoCormick  ».  Edwards,  6  S.  W.  32  (Tex). 
"  §  1002.  11  §  1003. 
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exempt,  or  the  description  in  the  deed  insuflScient  to  identify 
the  land,  or  the  assessment  void,  or  the  sale  private;^  though 
the  contrary  has  been  held  as  to  the  last  two  points.^  As 
to  the  second  head  above,  in  the  absence  of  statute  no  recov- 
ery can  be  had  from  the  selling  power ;  it  does  not  guarantee 
the  title,^  nor  the  conduct  of  its  officers ;  caveat  emptor  applies 
to  the  purchaser.*  By  statute,  however,  in  many  States;  he  is 
allowed  to  recover,  and  it  is  especially  proper  that  such  pro- 
vision should  be  made  for  cases  where  no  recovery  could  be 
authorized  as  against  the  owner,  as  where  the  taxes  were  not 
due.*  The  right  of  recovery  is  limited  in  time.^  A  statute 
providing  for  the  reimbursement  of  a  tax  purchaser  may  be 
retrospective,  and  apply  to  titles  based  on  sales  made  before 
the  enactment  of  said  statute.^  When  the  right  to  reimburse- 
ment has  vested  under  sales  made  before  the  passage  of  a 
repealing  statute,  the  latter  will  not  affect  such  right.^  In 
Georgia,  the  purchaser  of  a  hotel  had  to  account  for  rents  re- 
ceived. The  law  only  entitled  the  purchaser  to  the  purchase- 
money,  with  legal  interest,  and  ten  per  cent  premium.^ 

§  995.  The  purchaser  may  recover  the  tazes  paid  by  him, 
with  interest,  and  the  penalties  provided  by  law,-  from  the 
owner.  He  acquires  the  lien  of  the  State  as  a  general  rule, 
even  though  his  title  to  the  land  is  worthless ;  and  he  is  enti- 
Ued  to  reimbursement  as  a  condition  of  the  legal  recognition 
of  the  owner's  rights. 

A  redemption  must  pay  to  the  purchaser  the  taxes  and 
penalties, provided  by  law.^"  A  purchaser  whose  title  is  de- 
clared defective  is  entitled  to  recover  all  taxes  paid  by  him, 
and  interest  thereon.^^    The  purchaser  is  subrogated  to  the 

1  §  1004.  '  Assessment,  §  999;  Sale,  §  1004. 

s  §  1005.  *  §  1006.  «  §  1007.  •  §§  998,  1008. 

'  Flinn  v.  Parsons,  60  Ind.  573  (1878) ;  State  v.  Cronkhite,  28  Minn. 

97. 

*  Corbin  v.  Washing  Co.,  1  McCrary,  521;  Fleming  v.  Bovemd,  30 
Minn.  273;  State  v.  Foley,  Id.  350. 

9  Jones  V.  Johnson,  60  Ga.  262  (1878). 

"  Long  V.  Smith,  67  Iowa,  26  (1885). 

"  Coonradt  v.  Myers,  31  Kan.  30  (1883). 
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lien  of  the  State.^  Wliere  land  was  sold  to  O^  for  taxes  of 
1870,  and  the  sale  was  Invalid  for  irregularity,  and  the  land 
was  afterwards  sold  to  E.  for  the  taxes  of  1869,  it  was  held 
that  0.  had  a  lieu  on  the  land  againist  R."  for  the  taxes  of 
1870.2  When,  through  defects  in  the  deed,  the  holder  fails 
to  establish  his  title  to  the  land,  he  is  entitled  to  a  decree 
against  the  realty  for  the  amount  due  him.^  In  a  bill  for 
partition  where  one  claims  under  a  tax  deed  which  is  claimed 
to  be  invalid,  equity  will  investigate  the  matter  and  secure 
to  the  claimant  such  reimbursement  as  he  is  entitled  to.* 
When  a  sale  is  invalid,  the  purchaser  may  enforce  the  tax 
lien  for  thei  amount  of  the  taxes,  and  twelve  per  cent  interest 
thereon.^  When  the  deed  is  void,  the  purchaser  is  entitled  to 
a  judgment  of  a  lien  on  the  land  for  the  taxes  paid  by  him.® 
In  a  suit  to  set  aside  the  tax  deed  the  purchaser  has  a  right 
to  recover  the  taxes  and  interest  as  a  condition  of  a  decree  in 
favor  of  the  plaintiff.^  In  Illinois,  a  plaintiff  seeking  to  set 
aside  a  tax  deed  does  not  have  to  deposit  the  amount  neces- 
sary to  redeem  froni  the  sale  with  six  per  cent  from  the  ex- 
piration of  the  time  for  redemption,  but  only  the  amount  paid 
at  the  sale,  and  all  subsequently  paid  taxes  and  assessments, 
with  interest.^ 

§  996.  Before  an  alleged  owner  of  property  can  recover  it 
from  the  tax  claimant  he  must  offer  to  repay  the  amount  paid 
by  the  said  purchaser  which  was  applied  to  satisfy  what  was 

1  Coats  V.  Hill,  41  Afk.  149  (1883) ;  Culbertson  v.  Munson,  104  Ind. 
451  (1885);  White  v.  Shell,  84  Mo.  569;  Hoffman  ».  Groll,  35  Kan.  652; 
Scott  V.  Millikan,  104  Ind.  75;  Millikan  v.  Ham,  Id.  498;  Bradley  v.  Cole, 
67  Iowa,  650. 

«  MiUbank  v.  Ostertag,  24  Kan.  463  (1880). 

»  Ward  V.  Montgomery,  57  Ind.  277  (1877). 

*  Gage  V.  Lightburn,  93  HI.  248  (1879). 
»  Eeed  o.  Merriam,  15  Neb.  323  (1883). 

•  Fairbanks  v.  Williams,  24  Kan.  16  (1880). 

»  Wisconsin  Central  R.  Co.  u.  Wisconsin  Eiver  Land  Co.,  36  N.  W. 
843  (Wis.) ;  Hunter  v.  Early,  37  N.  W.  776  (Iowa) ;  Gage  v.  Pirtle,  17 
N.  E.  84  (m.);  see  Merriam  v.  Rauen,  36  N.  W.  489  (Neb.);  Allen  o. 
Buckley,  7  S.  W.  10  (Mo.),  unless  the  land  was  exempt,  or  was  redeemed, 
or  taxes  paid. 

'  Gage  ».  Waterman,  13  N.  E.  543  (111.  1887);  121  111.  115. 
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due  on  the  ptoperty  from  the  owner.^  This  rule  does  not 
apply,  however,  where  the  amount  that  ought  to  be  paid  is 
uncertain,  as  where  it  is  confused  with  taxes  paid  on  other 
property.*  In  Stafford  v.  Twitchell^  the  Louisiana  court 
still  further  modify  the  broad  rule  of  Barrow  v.  Lapene. 
The  land  had  not  been  assessed  in  the  name  of  the  owner  as 
required,  and  the  court  quote  approvingly  from  their  opinion 
in  Gnidry  v.  Broussard :  *  "  We  fail  to  see  in  this  case  what 
principle  of  equity  would  require  the  plaintiff  to  offer  to  re- 
turn an  amount  which  she  has  never  been  assessed  or  ad- 
judged to  pay,  or  of  which  payment  has  never  been  demanded 
of  het,  and  a  large  portion  of  which  accrued  and  was  charged 
against  her  as  damages  caused  by  proceedings  conducted  in 
utter  disregard  of  her  rights  and  the  requirements  of  law." 
The  court  further  remarked  that  they  did  not  find  the  broad 
doctrine  of  their  early  case  sustained  by  authority  in  other 
States  in  the  absence  of  statutes  enforcing  such  a  condition, 
and  even  then  grave  doubts  had  been  expressed  as  to  its 
validity,  and  it  bad  been  construed  with  great  strictness. 

§  997.  Amount  of  Recovery.  —  In  case  of  a  valid  tax,  but 
a  sale  void  for  fraud,  the  owner  upon  judgment  in  his  favor 
must  pay  the  purchaser  a  sum  equal  to  what  the  owner  would 
have  had  to  pay  the  treasurer  in  order  to  redeem  and  satisfy 
all  the  taxes  if  they  had  not  been  paid  by  the  purchaser.^ 

§  998.  Foreclosure  of  Lien.  -—  The  purchaser  need  not  wait 
to  bring  ejectment  and  fail,  in  order  to  seek  reimbursement ; 
he  may  allege  that  his  title  is  invalid,  and  petition  to  foi-e- 
close  his  lien.^    In  Nebraska,  a  purchaser  at  a  tax  sale  has  a 

1  Blanton  v.  Ludeling,  30  La.  Ann.  pt.  2,  1232  (1878) ;  Barrow  v. 
Lapene,  30  La.  Ann.  310  (1878);  Wilder  t>.  Cockshutt,  25  Kan.  508 
(1881);  Durfee  ».  Murray,  7  Bradw.  213  (1880);  Peacock  v.  Carnes,  110 
HL  99  (1884). 

'  Miller  v.  Montague,  32  La.  Ann.  1290  (1880);  Weber  ».  Harris,  Id. 
1309  (1880);  Lawler  v.  Brett,  20  Fed.  Rep.  219  (1883). 

»  33  La.  Ann.  529,  530  (1881).  *  32  La.  Ann.  926. 

s  Miller  v.  Corbin,  46  Iowa,  154  (1877);  Everett  v.  Beebe,  37  id.  452; 
Light  0.  West,  42  id.  138;  Besore  v.  Dosh,  43  id.  211;  Early  v.  Whitting^ 
ham,  id.  162;  Springer  v.  Bartle,  46  id.  689,  690  (1877). 

•  McLure  o.  Warner,  N.  W.  Bep.,  Sept.  20, 1884. 
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lien  upon  the  land  for  the  purchase-money,  in  case  his  title 
under  the  tax  sale  shall  fail.  This  lien  is  good  for  five  years, 
and  this  is  to  be  reckoned  from  the  failure  of  the  tax  title  ;  for 
this  failure  is  a  condition  precedent  to  the  exercise  of  his 
right  to  enforce  the  lien  in  equityj  and  it  is  of  the  very  essence 
of  a  statute  of  limitations  that  it  commences  to  run  in  a  given 
case  only  when  an  action  could  be  commenced  thereon.^  The 
court  remark  that  ejectment  is  the  only  action  by  which  the 
purchaser  can  test  his  title  in  Nebraska,  and  that  the  time 
when  the  title  fails  is  when  it  is  pronounced  invalid  by  the 
judgment  of  a  court  of  competent  jurisdiction  in  such  an  ac- 
tion.^ But  in  Miller  v.  Hurford  ^  the  court  said,  "  It  seems 
unnecessary  to  require  the  purchaser  to  go  into  a  court  of  law 
and  have  his  title  declared  void  before  instituting  proceedings 
to  foreclose"  the  lien. 

§  999.  Though  the  Deed  is  void  on  its  Face,  or  the  Assess- 
ment void,  the  Lien  exists.  —  In  Kansas,  a  defeated  tax  claim- 
ant may  recover  the  taxes  paid  by  him  which  were  justly  due, 
with  penalties,  interest,  and  costs,  and  has  a  lien  on  the  land, 
therefore,  whether  the  tax  deed  is  void  on  its  face  or  not.* 
So  in  Michigan ;  but  the  lien  or  claim  cannot  be  availed  of 
till  a  judgment  is  rendered  against  the  purchaser  for  recovery 
of  the  land.  A  court  of  competent  jurisdiction  must  adjudge 
the  title  invalid.*  In  Mississippi,  under  the  law  giving  the 
purchaser  a  lien  for  his  purchase-money,  "  if  the  taxes  for 
which  the  land  was  sold  were  due,"  it  is  held  that  he  must 
have  his  lien  though  the  assessment  was  void,  that  fact  not 
preventing  the  amount  being  due.*  This  would  seem,  how- 
ever, very  faulty  reasoning  if  applied  to  all  cases  of  invalid 
assessments  or  lack  of  any  assessment.  The  taxpayer  is  not 
under  obligation  to  pay  till  it  is  ascertained  how  much  he  is 

1  Bryant  ».  Estabrook,  16  Neb.  223  (1884) ;  Peet  v.  O'Brien,  5  id. 
360;  Otoe  County  v.  Brown,  16  id.  895  (1884). 

2  Bryant  v.  Estabrook,  16  Neb.  220,  221  (1884).  »  11  Neb.  377. 
*  Stetson  V.  Freeman,  14  Pao.  Rep.  256  (Kan.  1887)  ;  36  Kan.  608. 

6  Nester  v.  Busoh,  31  N.  W.  572  (Mich.  1887);  Weimer  «.  Porter,  42 
Mich.  569;  Ellsworth  v.  Freeman,  43  id.  488;  St.  Louis  I.  M.  &  S.  R.  Co. 
V.  Alexander,  4  S.  W.  753  (Ark.  1887). 

«  Kaiser  v.  Harris,  63  Miss.  593;  Mayer  ».  Peebles,  58  id.  628. 
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to  pay ;  and  how  can  this  be  done  except  by  an  assessment 
substantially  valid  ? 

§  1000.  Subsequent  Taxes.  —  If  the  tax  sale  did  not  divest 
the  title  of  the  former  owner,  then,  the  land  still  belonging  to 
him,  the  taxes  subsequently  properly  assessed  upon  it  are 
really  due  from  him ;  and  if  'such  taxes  are  paid  by  the  tax 
purchaser,  they  may  be  recovered  from  the  owner  if  the  tax 
title  proves  defective  and  is  set  aside  in  favor  of  the  owner.^ 
Where  land  is  sold  for  the  taxes  of  1872,  those  of  1873-1876 
being  also  delinquent,  but  omitted  by  mistake,  and  subse- 
quently paid  by  the  tax  purchaser,  these  must  be  repaid  by 
the  fedemptioner.2  If  the  taxes  were  justly  due  on  the  land, 
the  purchaser  may  recover  them  together  with  subsequent 
taxes  paid  by  him ;  and  the  latter  he  may  recover  if  properly 
assessed  on  the  land,  even  though  the  taxes  for  which  the  land 
was  sold  were  illegal.^  He  is  subrogated  to  the  rights  of  the 
county.*  In  Minnesota,  the  law  allows  the  purchaser  to  re- 
cover subsequent  taxes  paid  by  him  only  when  they  had 
become  delinquent  before  he  settled  them.^ 

§  1001.  If  a  tax  purchaser  pays  subsequent  taxes,  he  does 
it  to  protect  himself ;  and  such  payments  in  his  own  name  do 
not  inure  to  the  benefit  of  the  former  owner,  and  the  latter 
will  not  be  required  to  repay  such  amounts  to  the  purchaser 
in  case  the  tax  deed  is  declared  void.® 

§  1002.  The  Taxes  most  have  been  due.  —  A  purchase  of 
land  at  a  tax  sale  does  not  ipso  facto  give  a  lien  for  the  price.^ 

'  Sexton  V.  Henderson,  45  Iowa,  160  (1876) ;  see  contra,  §  1001. 

«  Kessey  o.  Connell,  68  Iowa,  431  (1886). 

»  Barke  v.  Early,  33  N.  W.  677  (Iowa,  1887) ;  Alexander  v.  Merrick, 
13  N.  E.  190  (Hi.  1887) ;  see,  as  other  cases  on  purchaser's  recovery,  Cap- 
ital State  Bank  v.  Lewis,  2  So.  Rep.  243  (Miss.  1887);  64  Miss.  727; 
Ludlow  V.  Ludlow,  9  N.  E.  769  (Ind.  1887);  109  Ind.  199;  Guise  w.  Early, 
33  N.  W.  683  (Iowa,  1887);  Buckley  v.  Early,  Id.  769;  St.  Louis  I.  M. 
&  S.  R.  Co.  V.  Alexander,  4  S.  W.  753  (Ark.  1887);  Wartensleben  v. 
Haithcock,  1  So.  Rep.  38  (Ala.);  80  Ala.  565 ;  Gage  v.  Arndt,  13  N.  E. 
138  (Dl.  1887). 

♦  Dillon  f.  Merriam,  34  N.  W.  344  (Xeb.  1887). 

*  Sprague  v.  Rovernd,  34  Minn.  475  (1886);  Gen.  SUts.  1878,  ch.  11, 
§  90.  •  Simpson  v.  Edmiston,  23  W.  Va.  675  (1884). 

'  Ross  V.  Mabry,  1  Lea  (Tenn.),  226. 
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But  if  the  tax  was  really  due  from  the  owner  of  the  land,  it 
is  just  that  the  purchaser  should  have  such  a  lien  if  his  title 
proves  defective ;  and  the  statutes  and  decisions  of  several 
States  do  give  the  lien.^  But  even  the  legislature  cannot 
establish  such  a  lien  if  the  tax  was  not  justly  due  from  the 
owner ;  as  where  the  assessment  or  levy  was  illegal,  or  the 
land  was  exempt.^ 

§  1003.  VHiere  the  O'wner  was  under  no  Obligation  to  pay 
the  Tax,  the  Farchaser  cannot  recover  for  it.  —  Where  land  of 
A.  was  sold  for  taxes  wrongfully  assessed  against  A.,  so  that 
there  was  no  obligation  on  his  part  to  pay  them,  it  was  held 
that  the  purchaser  was  not  entitled  to  reimbursement  from  A. 
when  the  tax  title  was  set  aside.^  He  was  bound  at  his  peril 
to  know  that  the  assessment  was  correct.  But  where  the  tax 
is  due  from  the  land,  it  is  eminently  just  that  the  purchaser 
should  be  reimbursed.*  The  holder  of  a  tax  deed  which  fails 
cannot  recover  taxes  paid,  from  one  who  bought  the  land  sub- 
sequent to  such  payment  and  without  notice  of  it.^ 

§  1004.  No  Recovery  from  Owner.  —  In  Indiana,  a  defective 
tax  sale  carries  the  lien  of  the  State  in  all  cases  except  where 
the  land  was  not  subject  to  taxation,  or  the  taxes  were  paid 
before  the  sale,  or  the  description  does  not  identify  the  land 
(intended  to  be  sold).*  The  remedy  of  a  purchaser  when 
his  title  proves  defective,  viz.,  a  lien  for  the  amount  paid  and 
twenty-five  per  cent  interest,  is  only  available  when  the  pur- 
chaser has  taken  a  deed ;  and  even  then  it  cannot  be  given  if 
the  description  of  the  land  is  so  defective  that  the  land  cannot 

1  Am  V.  Hoppin,  25  Kan.  707  (1881);  Locke  r.  Catlett,  96  Ind.  291 
(1884) ;  Pettit  e.  Black,  8  Neb.  52 ;  IngersoU  v.  Jeffords,  55  Miss.  37 ;  C(^- 
burn  u.  Hunt,  57  id.  681;  Merriam  v.  Hemple,  17  Neb.  345;  McLaran 
V.  Moore,  60  Miss.  681 ;  Crecelius  v.  Mann,  84  Ind.  147  (1882). 

'  Barber  v.  Evans,  27  Minn.  92;  Sully  v.  Foorbaugb,  45  Iowa,  453; 
Garther  b.  Lawson,  31  Ark.  279. 

»  Wilmerton  v.  Phillips,  103  HI.  78  (1882). 

*  Wright  V.  Graham,  42  Ark.  147  (1883). 

*  Forey  v.  Bigelow,  56  Iowa,  381. 

*  Morrison  v.  Jaooby,  14  N.  E.  546  (Ind.);  Rev.  Stats.  Ind.  1881,  §§  6487, 
6488;  Hilgenberg  v.  Commissioners  of  Marion  Connty,  107  Ind.  496 
(1886) ;  Roberts  v.  Adams  County,  20  Neb.  409  (1886). 
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be  identified.^  Where  a  tax  deed  is  void  for  insuflBcient  de- 
scription of  the  land,  the  holder  cannot  recover  for  taxes 
paid  by  him  subsequent  to  the  sale.^  When  the  deed  fails  for 
want  of  proper  description  and  identification  of  the  land  to 
convey  any  interest  in  it  to  the  purchaser,  he  cannot  recover 
from  the  owner  any  amount  that  would  have  been  necessary 
to  redeem.  Where  there  is  a  void  sale  or  deed  upon  a  valid 
tax,  this  may  be  done,  on  the  ground  that  by  the  sale  and  deed 
is  passed  the  interest  of  the  State  in  the  land  which  is  meas- 
ured by  the  valid  taxes  due  on  it  (Code,  §  897).  But  the  code 
does  not  provide  that  the  sale  and  deed  shall  operate  to  convey 
the  hare  tax  to  the  purchaser,  and  if  the  assessment  was  void, 
the  State  has  no  interest  in  the  land  to  convey  .^  A  misde- 
scription of  land  (which  can  be  identified)  in  assessing  it 
does  not  prevent  the  attaching  of  the  lien  of  the  State  for 
taxes  ;  and  a  sale  by  such  misdescription  conveys  the  said  lien 
to  the  purchaser,  as  does  also  a  private  sale,  after  notice  as 
required,  and  the  tax  lien  is  superior  to  that  of  a  mortgage  for 
the  purchase-money  given  prior  to  the  assessment.*  The  con- 
trary has  been  held  as  to  the  effect  of  a  private  sale,  viz.,  that 
it  does  not  pass  the  lieu  of  the  State  to  the  purchaser.^  One 
who  redeems  land  from  a  tax  sale  merely  as  a  volunteer  to 
make  the  owner  his  debtor,  cannot  have  a  lien  for  the  taxes 
paid  by  him ;  but  one  who  whUe  holding  title  under  a  sher- 
iff's sale  redeems  the  land  from  a  tax  sale  and  pays  subse- 
quent taxes  thereon,  has  a  lien  therefor  when  the  sheriff's  sale 
is  set  aside.^ 

§  1005.  In  general,  the  Pnrchaser  cannot  recover  -from  the 
Selling  Power.  —  The  State  or  county  does  not  guarantee  tax 
title.  No  officers  have  a  right  to  refund  moneys  on  failure 
of  a  tax  title,  except  as  some  statute  may  require  it.^  If  a 
tax  title  proves  invalid,  the  purchaser  at  the  tax  sale  caunot 

1  Sharpe  v.  DUlman,  77  Ala.  283  (1881). 
»  Broxon  o.  McDougal,  7  S.  W.  591  (Tex.). 
»  Roberts  v.  Deeds,  57  Iowa,  325  (1881). 
♦  Peckham  o.  Milliian,  99  Ind.  356,  364,  365  (1881). 
«  Burdick  ti.  Bingham,  38  N.  W.  489  (1888).  ' 
<  Harlan  v.  Jones,  104  Ind.  167  (1885). 

'  Clonunissioners  of  Lyon  Counly  v.  Goddard,  22  Kan.  389  (1879). 
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maintain  an  action  to  recover  back  the  money  paid  by  him  as 
the  consideration  of  the  purchase  and  the  expenses  of  defend- 
ing his  title.^  Neither  does  an  action  lie  by  the  purchaser 
against  the  collector  to  recover  damages  for  omitting  to  give 
the  notice  required  by  the  ordinance.  The  rule  caveat  emptor 
applies  to  such  a  case.^  In  Rice  v.  Auditor-General^  it  was 
held  that  the  auditor-general  can  only  refund  moneys  upon 
the  failure  of  tax  titles  when  required  so  to  do  by  positive 
statutes ;  that  the  State  only  guarantees  tax  titles  in  cases 
provided  by  the  statutes,  and  in  other  cases  the  purchaser 
must  be  content  with  the  title  obtained  at  the  tax  sale.  The 
State  does  not  assume  responsibility  for  the  irregular  conduct 
of  local  officers,  better  known  to  the  tax  purchaser  than  to 
the  State  authorities ;  that  §  103  of  the  old  tax  law  (Laws 
of  1858,  p.  190),  providing  that  the  auditor-general  shall  re- 
fund, with  interest,  moneys  received  from  the  sale  of  lands 
sold  for  taxes,  when  the  title  thereto  has  been  annulled  pursu- 
ant to  law,  means  that  the  right  to  reimbursement  depends 
upon  a  judgment  annulling  or  acting  directly  upon  the  title, 
and  not  one  where  the  title  is  merely  introduced  as  evidence 
and  held  defective.  §§  101  and  102  provide  for  judicial  pro- 
ceedings (held  unconstitutional  in  Waldby  v.  Callendar,  8 
Mich.  430)  of  a  chancery  nature  to  affirm  or  annul  the  title ; 
and  this  was  the  judgment  referred  to  in  §  103.  The  statute 
of  1863  (Laws  of  1863,  p.  196)  authorizes  reimbursement 
when  there  was  no  jurisdiction  over  the  land,  or  where  there 
has  been  a  payment  or  attempted  payment  of  the  taxes  actu» 
ally  levied,  so  that  the  State  has  received  double  payment, 
or  has  assured  the  land-owner  that  no  tax  existed,  and  does 
not  apply  to  this  case.*  The  assignee  of  a  tax  certificate 
and  holder  of  a  tax  deed  which  turn  out  to  be  void,  cannot 

1  Lynde  v.  Melrose,  10  Allen  (Mass.),  49;  see  also  Emerson  ti.  Wash- 
ington County,  9  Me.  88;  Treat  o.  Orono,  26  id.  217;  Sawyer  v.  Vaughan, 
25  id.  337 ;  Indianapolis  v.  Langsdale,  29  Ind.  486,  holding  that,  in  the  ab- 
sence of  fraud,  accident,  and  mistake,  the  action  does  not  lie. 

"  Hamilton  v.  Valiant,  30  Md.  139.  »  30  Mich.  12. 

*  See  also  Warner  p.  Outagamie  County  Sup.,  19  Wis.  611;  Curtis  v. 
Brown  County  Sup.,  22  id.  167.     (The  last  two  eases,  however,  were  pro- 
ceedings under  §  27,  ch.  22,  Laws  of  1859,  and  not  at  common  law.) 
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recover  from  the  county  the  amount  paid  by  him  if  he  has 
since  become  the  owner  of  the  lots  sold  for  taxes,  and  it  ap- 
pears that  the  taxes  for  which  they  were  sold  are  unpaid.^ 
A  purchaser  at  a  city  tax  sale  takes  the  whole  risk,  and  can 
recover  nothing  from  the  city  if  his  title  proves  bad,  and  the 
city  cannot  bind  itseK  by  an  agreement  to  warranty  or  guar- 
antee the  title.2  A  tax  purchaser  cannot  in  general  recover 
the  amount  paid  by  him  from  the  city  or  county.  He  buys 
at  his  peril  except  so  far  as  protected  by  the  covenants  of  the 
collector.^  In  one  New  Jersey  case,  where  land  was  sold  to 
pay  for  an  improvement  made  under  a  void  city  ordinance, 
the  <fity  had  to  refund,  but  Chief  Justice  Beasley's  dissent 
seems  stronger  than  the  opinion  of  the  majority.* 

§1006.  Caveat  Emptor  applies  fully.*  — The  rule  caveat 
emptor  applies  to  prevent  a  tax  purchaser  from  recovering 
his  purchase-money  from  the  county  or  township,  as  a 
general  thing  ;  but  in  Pennsylvania,  by  the  terms  of  the  Act  of 
April  21, 1856,  this  rule  does  not  apply  when  the  lands  sold 
are  not  in  the  county,  or  are  sold  on  double  assessments.® 

§  1007.'  Cases  allowing  the  Purchaser  to  recover  from 
the  Selling  Power.  —  The  purchaser  may  recover  from  the 
county^  if  the  land  was  sold  by  mistake,  as  where  no  taxes 
were  due,*  and  recovery  may  be  had  though  the  tax  was 
illegal.®  In  Corbin  v.  Davenport,^"  where  the  owner  of  the 
lot  sold  had  paid  the  taxes  before  the  sale,  the  plaintiff  (the 
purchaser  at  the  sale)  was  allowed  to  recover  the  considera- 
tion money,  with  interest  at  six  per  cent  from  date  of  pay- 

*  Curtis  e.  Brown  County  Sup.,  22  Wis.  167. 

«  Logansport  v.  Humphrey,  84  Ind.  467  (1882). 

'  Packard  v.  New  Limerick,  34  Me.  266  (1852) ;  Loomis  v.  Los  Angeles 
County,  59  Cal.  456  (1881). 

*  Phillips  V.  City  of  Hudson,  31  N.  J.  L.  143  (1864). 

6  State  V.  Casteel,  11  N.  E.  219  (Ind.  1887);  110  Ind.  174;  Worley  v. 
Town  of  Cicero,  Id.  227;  110  Ind.  208;  Churchman  k.  City  of  Indian- 
apolis, Id.  801;  110  Ind.  259. 

*  Bredin  v.  Road  Commissioners  of  Cranberry  Township,  87  Pa.  St. 
441  (1878). 

'  German  American  Bank  v.  ^Tiite,  38  N.  W.  361  (Minn.). 
»  Roberts  v.  Adams  County,  18  Neb.  471;  Neb.  Corap.  St.  §  131. 
»  Easton  v.  Hayes,  38  N.  W.  364  (Minn.).  »»  9  Iowa,  239. 
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merit,  but  not  at  the  rate  of  fifty  per  cent  per  annum,  the 
rate  charged  delinquents.  In  this  case  the  question  of  the 
liability  of  the  city  for  the  consideration  money  was  not 
discussed,  but  was  conceded  by  counsel  and  court ;  and 
the  only  question  litigated  was  as  to  the  rate  of  interest. 
The  consideration  money  paid  may  be  recovered  back  when 
the  assessment  (or  tax)  was  void  for  want  of  jurisdiction, 
as  money  paid  without  consideration.^  li  land  is  sold  on 
which  no  taxes  are  due,  the  purchaser  or  his  grantee  may  re- 
cover the  amount  of  his  bid  with  costs  of  sale  and  conveyance, 
and  six  per  cent  interest  from  the  State  or  county  respec- 
tively, in  proportion  to  the  amount  received  by  each.^  The 
lien  of  the  State  does  not  depend  on  the  description  in  the 
delinquent  list,  and  defect  in  tliis  alone  will  not  entitle  the  pur- 
chaser to  recover  his  money  from  the  county  auditor,  for  there 
is  nothing  to  show  that  the  lien  of  the  State  has  not  passed 
to  said  purchaser.^  The  General  Laws  of  Colorado,  1877, 
make  the  county  responsible  to  the  purchaser  who  does  not 
get  a  good  title  by  mistake  of  an  officer ;  and  this  applies  to  a 
sale  occurring  after  the  law  took  effect,  though  the  error 
occurred  before.*  There  is  a  similar  law  in  Louisiana,  re- 
■quiring  the  collector  to  refund  if  the  State  does  not  give  the 
purchaser  a  good  title ;  ^  and  in  New  York  the  comptroller 
must  refund.^  General  Statutes  Minnesota,  1878,  ch.  11, 
§  148,  amended  by  Laws  1881,  ch.  10,  provide  for  refunding 
by  county ;  and  after  expiration  of  the  time  for  redemption 
the  owner  cannot  object  on  the  ^ound  that  the  sale  was 
void.  If  it  was  void,  the  taxes  were  not  satisfied  by  it ;  if 
valid,  the  former  owner  has  ceased  to  have  any  interest  in 
the  land.^    The  mere  fact  that  a  railroad  corporation  is  a 

1  Chapman  v.  Brooklyn,  40  N.  Y.  380;  see  also  Jay  v.  Oxford  County, 
3  Me.  131. 

2  Supervisors  of  Wilkinson  County  v.  Fitts,  63  Miss.  600  (1886). 
»  State  V.  Casteel,  11  N.  E.  219  (Ind.  1887);  110  Ind.  174. 

*  Hurd  V.  Hamill,  14  Pao.  Rep.  126  (Col.  1887). 

6  State  u.  Houston,  1  So.  Rep.  284  (La.  1887);  38  La.  533;  §  4,  Act 
82,  of  1884. 

«  People  K  Chapin,  10  N.  E.  141  (N.  Y.  1887);  104  N.  Y.  96,  369; 
see  105  N.  Y.  309.  »  State  v.  Dressel,  35  N.  W.  580  (Minn.). 

960 


PROM  THE  SELLING  POWER.  §  1008 

purchaser  at  a  tax  sale  does  not  prove  that  the  act  is  ultra 
vires  and  the  sale  certificate  void  in  the  hands  of  the  cor- 
poration, so  as  to  release  the  county  from  the  obligation  to 
refund  the  money  if  the  sale  proves  irregular.^  Under  Stat. 
of  1862,  oh.  183,  §  6,  a  mortgagee,  whether  in  possession 
or  out  of  possession  before  fqreclosure,  who  buys  the  land 
at  tax  sale,  may  ordinarily  have  the  purchase-money  repaid 
him  if  the  sale  is  invalid ;  but  in  case  he  has  become  the 
absolute  owner  between  the  assessment  and  the  sale,  he 
cannot  recover  from  the  city.^  The  State's  vendee  is  as 
much  entitled  to  the  benefit  of  a  law  which  requires  th» 
State  and  county  to  refund  a  purchaser  who  fails  to  ob- 
tain title  because  the  land  was  exempt  or  the  taxes  had  been 
paid,  as  one  who  buys  at  a  tax  collector's  sale.^ 

§  1008.  statutes  of  Limitation. —  If  no  action  is  begun  by 
the  holder  of  a  tax  deed  until  the  two  years'  limitation  has 
run,  he  can  have  no  lien  for  his  payments.*  In  Iowa  and 
Nebraska,  the  purchaser's  right  to  sue  for  taxes  paid  by  him 
is  barred  after  five  years.^  In  Indiana,  the  purchaser's  lien 
is  barred  by  the  lapse  of  fifteen  years  from  the  sale.® 

1  School  Dist.  No.  15  v.  Allen  Co.,  22  Kan.  568  (1879). 
»  Home  Savings  Bank  v.  Boston,  131  Mass.  277  (1881). 
«  Wilkinson  County  v.  Fitts,  63  Miss.  600;  see  Code  1880,  §  537. 

*  Mitchell  V.  Lines,  13  Pac.Rep.  593  (Kan.  1887);  36  Kan.  378. 

'  See  §  998,  Neb.:  Barke  v.  Early, 33  N.  W.  677  (Iowa,  1887);  Parker 
V.  Matheson,  32  N.  W.  598  (Neb.  1887);  21  Neb.  546. 

•  Brown  v.  Fodder,  81  Ind.  491  (1882) ;  see  Sexton  v.  Peck,  48  Iowa, 
250. 
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CHAPTER  XLm. 

OP  COMPENSATION    FOR  IMPROVEMENTS  MADE  BY   PERSONS  IN 
POSSESSION    UNDER   TAX  TITLES. 

§  1009.  Summary  of  the  Subject.  —  It  would  Seem  clearly 
just  that  one  who  acts  in  bad  faith  should  never  recover  for 
improvements  so  tainted.  If,  however,  the  purchaser  has 
acted  in  good  faith  in  regard  to  his  title  and  the  making  of 
the  improvements,  it  seems  equally  clear  that  in  case  the 
land  is  taken  from  him,  he  should  be  allowed  to  put  the 
value  of  said  improvements  against  any  claim  for  rents  aDd 
profits ;  and  if  with  improvements  untainted  by  bad  faith, 
there  coexist  one  of  two  other  facts,  (1).  negligence  or  bad 
conduct  on  the  part  of  the  owner  in  relation  to  the  tax, 
entering  into  the  cause  of  the  sale,  or  (2)  notice  to  the  owner 
of  the  adverse  tax  claim  long  enough  before  the  improve- 
ments were  made  to  allow  him  a  reasonable  opportunity  to 
act  in  the  premises,  then  the  purchaser  should  in  justice 
recover  the  value  of  said  improvements ;  but  if  there  was 
bad  faith  on  the  part  of  the  purchaser,  or  if  the  owner  was 
neither  negligent  nor  in  any  fault  in  regard  to  the  taxes, 
nor  had  any  actual  notice  of  the  tax  title  before  the  improve- 
ments were  made,  it  would  be  exceedingly  unjust  to  require 
him  to  pay  for  them.  It  is  a  simple  thing  for  the  tax-title 
holder  to  give  actual  notice  if  it  has  not  been  done  during 
the  process  of  the  tax  title  to  completion.  In  most  cases 
actual  notice  will  have  been  given  of  the  tax  title,  and  in 
some  cases  it  may  be  impossible,  as  where  the  owner  has 
gone  away  or  cannot  be  found,  and  no  agent  of  his  can  with 
reasonable  diligence  be  discovered.  These  cases  are  outside 
the  condemnation  of  the  last  sentence  ;  but  where  the  owner 
has  paid  the  taxes,  but  by  some  mistake  of  the  officer  the 
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money  is  misapplied  and  the  land  is  sold,  or  where  the  estate 
is  sold  for  taxes  that  the  owner  was  under  no  obligation  to 
pay,  as  if  the  estate  was  exempt  or  was  sold  for  taxes 
properly  pertaining  to  other  lands,  and  the  owner  never  is 
actually  notified  of  the  mishap  to  his  land  until  the  tax  title 
has  ripened  and  the  improvements  are  made,  it  is  manifestly 
unjust  to  compel  him  to  pay  for  the  improvements.  He  is 
in  no  fault.  The  improvements  may  be  of  a  character  he 
does  not  want,  they  may  be  of  too  great  value  for  him  to  buy, 
as  between  the  purchaser  and  the  owner  the  former  has 
put  money  into  the  property  of  the  latter,  neither  being  in 
faulty  and,  as  in  all  cases  of  mixture  by  mistake,  the  only 
remedy  of  the  mixer  should  be  the  right  to  claim  and  take 
away  what  he  can  distinguish  and  separate  as  his.  So  speaks 
justice ;  but  when  we  turn  to  the  actual  law,  we  do  not  find 
it  quite  in  accord  with  the  above.  In  case  the  claimant  under 
tax  sale  is  evicted,  the  rule  at  common  law  is  very  severe, 
and  will  allow  no  recovery  for  improvements  he  may  have 
made,  except  by  way  of  recoupment,  if  the  former  owner  sues 
for  mesne  profits.^  Equity,  however,  will  not  allow  the 
owner  of  a  paramount  title  to  stand  by  and  let  a  bona  fide 
holder  make  improvements,  and  then  refuse  to  reimburse 
him.2  A  bona  fide  possessor  may  recover  in  equity,  after 
eviction,  the  amount  that  his  improvements  add  to  the  per- 
manent value  of  the  estate.^  In  many  States,  statutes  have 
changed  the  rule  at  law,^  and  one  claiming  in  good  faith 
under  a  tax  title  may  recover  for  improvements.*  An  oc- 
cupant is  not  entitled  to  recover  for  improvements  made  by 
himself  before  he  acquired  color  of  title.  And  as  to  im- 
provements made  by  his  grantor,  he  stands  in  the  grantor's 
shoes.*  In  order  to  receive  the  benefit  of  the  occupying- 
claimant  act  to  recover  for  improvements,  the  claimant 
making  the  improvements  must  have  full  and  actual  posses- 
sion at  the  time  of  making  the  improvements.®  It  has  been 
held  that  there  is  no  right  of  recovery  if  the  proceedings 

1  §§  1010,  1011.         =  §§  1012,  1013.         »  §  1014.  «  §  1018. 

'  Wheeler  v.  Merriman,  30  Minn.  372  (1883). 
*  Coonradt  v.  Myers,  31  Kan.  30  (1883). 
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are  void  on  their  face,  or  by  due  diligence  the  purchaser 
could  have  discovered  the  invalidity ;  ^  but  the  general  rule  is 
that  a  bona  fide  purchaser  is  to  be  protected.^  Defects  that 
render  the  title  evidently  bad  to  a  lawyer's  eye  may  exist, 
and  still  the  purchaser  may  have  supposed  his  title  good,  and 
be  entitled  to  recover,  as  a  bona  fide  purchaser,  the  value  of 
improvements  made  by  him  on  the  land  ;  *  but  if  bad  faith 
is  shown  there  can  be  no  recovery.* 

§  1010.  The  Rule  at  Common  Law.  —  According  to  the  strict 
rule  of  the  common  law,  the  owner  recovers  his  land  in  eject- 
ment without  being  subjected  to  the  condition  or  obligation 
of  paying  for  the  improvements  which  may  have  been  made 
upon  the  land  by  an  adverse  possessor.  The  improvements 
are  regarded  as  annexed  to  and  forming  a  part  of  the  freehold, 
and  pass  by  the  recovery  to  the  owner  of  the  latter.  Every 
adverse  possessor  makes  all  improvements  upon  the  land  at 
his  peril,  and  upon  eviction  is  entitled  to  no  remuneration 
whatever.  It  is  even  held  that  they  do  not  constitute  such  a 
consideration  as  will  support  an  express  promise  by  the  owner 
to  pay  for  them.*  The  only  instance  in  which  the  common- 
law  courts  grant  any  relief  to  the  person  who  made  them  is 
where,  after  a  recovery  in  ejectment,  the  plaintiff  brings  an  ac- 
tion of  trespass  for  the  mesne  profits ;  in  which  case  it  is  said 
that  all  improvements  of  a  permanent  character,  which  have 
increased  the  value  of  the  land,  may  be  treated  as  an  equitable 
set-off,  and  the  value  thereof  recouped.^  The  rule  of  the  civil 
law  was  more  equitable  in  its  character.  It  was  that  the  boTM 
fide  possessor  was  entitled  to  be  reimbursed,  by  way  of  indem- 
nity, the  expenses  of  beneficial  improvements  so  far  as  they 
augmented  the  property  in  value.^  The  common  law  proceeds 
upon  the  assumption  that  it  is  the  duty  of  government  to 

»  §  1024.  a  §§  1015,  1018,  1025. 

»  House  «.  Stone,  64  Tex.  677.  *  §§  1018-1025. 

'  3  Kent,  Com.  334;  Frear  v.  Hardenbergh,  5  Johns.  (N.  Y.)  272; 
Chiles  V.  Patterson,  1  A.  K.  Marsh.  (Ky.)  444. 

»  Murray  w.  Gouverneur,  2  Johns.  Cas.  (N.  T.)  438,  441;  Van  Alen  w. 
Rogers,  1  id.  281;  Moore  ».  Cable,  1  Johns.  Ch.  (N.  Y.)  387;  Green  r. 
Biddle,  8  Wheat.  (U.  S.)  1,  81,  82. 

'  2  Kent,  336. 
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assist  the  rightful  owner  of  property  in  recovering  the  posses- 
sion of  it  when  he  has  been  unjustly  deprived  of  it ;  and  that 
lie  ought  not  to  be  clogged  v/ith  onerous  conditions  in  the 
prosecution  of  his  remedy ;  that  the  improvements  may  be 
of  such  a  costly  character  as  to  be  beyond  the  ability  of  the 
claimant  to  refund ;  that  he  may  have  a  just  affection  for  the 
property  on  account  of  home  associations  connected  with  it ; 
that  it  may  have  answered  all  his  necessities  and  desires  in 
its  original  state  without  the  improvements ;  that  the  adverse 
possessor,  by  the  use  of  reasonable  diligence  and  cautious  in- 
quiry, might  have  discovered  whether  the  title  which  he  pur- 
chased, and  upon  the  faith  of  which  he  made  his  improvements, 
was  clear  or  clouded ;  that  the  maxftn  caveat  emptor  applies  to 
the  possessor,  who  neglects  to  examine  into  the  title  before 
purchasing,  and  is  exceedingly  conducive  to  the  security  of  the 
rights  of  the  real  owner ;  that  the  possession  was  taken  and 
improvements  made  without  the  consent  of  the  owner;  that 
they  originated  in  wrong,  and  that  consequently  there  is  no 
moral  or  legal  obligation  resting  upon  the  owner  to  pay  for 
them.  As  a  general  rule,  this  reasoning  is  entitled  to  great 
weight ;  but  a  distinction  ought  to  be  made  between  ignorance 
aud  want  of  good  faith.  The  reasoning  of  Chief  Justice  Taney, 
in  Moore  v.  Brown,  is  conclusive  upon  this  point. 

§  1011.  A  case  of  great  hardship,  and  which  appeals  most 
strongly  to  the  sense  of  justice  of  every  man,  may  be  thus 
stated :  The  Supreme  Court  of  Illinois  held  that  where  a 
deed,  commonly  called  a  quitclaim,  purporting  only  to  convey 
the  present  interest  of  the  grantor,  was  executed  and  delivered 
at  a  time  when  he  had  no  title  in  law  or  equity  to  the  land, 
and  he  afterwards  acquired  the  legal  title,  the  subsequently 
acquired  title  inured  to  the  benefit  of  his  grantee.  Upon  the 
faith  of  that  decision  a  title  is  acquired  to,  possession  taken 
of,  and  improvements  made  upon  land  similarly  situated. 
Afterwards  the  Supreme  Court  overrule  their  former  opinion, 
an  innocent  purchaser  is  deprived  of  his  land  and  the  fruits 
of  his  labor.  Who  will  say,  under  such  circumstances,  that  he 
is  entitled  to  no  compensation  for  lasting  improvements,  upon 
eviction  ? 
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§  1012.  The  Rule  in  Equity.  —  Whatever  may  be  the  rule  of 
the  common  law,  equity  follows  to  a  great  extent  the  princi- 
ple of  the  ciyil  law.  Thus,  where  one,  believing  that  he  has 
title  to  a  parcel  of  land,  enters  and  erects  a  building  upon  it, 
and  the  owner  stands  by  and  permits  him  to  go  on  with  his 
improvements  without  giving  him  any  notice  of  the  adverse 
title,  equity  will  decree  to  the  occupant  compensation.^  So, 
where  the  true  owner  of  an  estate,  after  a  recovery  thereof  at 
law  from  a  hona  fide  purchaser,  without  notice  and  for  a  valu- 
able consideration,  seeks  an  account  in  equity  against  such 
possessor,  for  the  rents  and  profits,  the  defendant  is  allowed 
to  deduct  therefrom  the  full  amount  of  improvements  made 
to  the  benefit  of  the  estate  by  him,  and  thus  to  recoup  them 
from  the  rents  and  profits.*  And  where  the  true  owner  of  an 
estate  holds  only  an  equitable  title  thereto,  and  seeks  the  aid 
of  a  court  of  chancery  to  enforce  it,  this  aid  will  only  be  given 
on  the  terms  of  making  compensation  for  the  beneficial  im- 
provements made  by  the  defendant.^ 

§  1013.  And  it  is  very  strongly  intimated  by  Judge  Story 
that  the  courts  will  go  one  step  further,  and  sustain  a  bill 
brought  by  the  possessor  to  recover  against  the  owner,  after 
a  suit  at  law,  the  plaintiff's  expenditures  for  improvements.* 
Upon  a  review  of  all  the  cases  which  have  been  decided  in 
this  country,  in  whatever  form  they  may  have  been  presented 
to  the  court,  it  may  be  safely  affirmed  that  equity  will  grant 
relief  to  the  bona  fide  possessor  who  has  made  lasting  and 
valuable  improvements  upon  the  land.^    The  right  of  a  bona, 

1  Murray  v.  De  Rottenham,  6  Johns.  Ch.  (N.  Y.)  52,  6S,  69  ;  Shannon 
V.  Bradstreet,  1  Schoalea  &  L.  52,  73;  1  Story's  Eq.  §  388;  Bradley  v. 
Snyder,  14  111.  263. 

2  Bright  V.  Boyd,  1  Story  C.  C.  (U.  S.)  478.        »  Ibid.        *  Ibid. 

s  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  (N.  Y.)  273;  Botsford  w. 
Burr,  2  id.  405;  Benedict  v.  Oilman,  4  Paige  (N.  Y.),  58;  Strike's  Case,  1 
Bland  (Md.),  57;  Southall  p.  M'Keand,  1  Wash.  (Va.)  336;  Dellet  o. 
Whitner,  1  Cheves,  Ch.  (S.  C.) 213;  Gillis  v.  Maitin,  2  Dev.  Eq.  (N.  C.)470; 
Withers  v.  Yeadon,  1  Rich.  Eq.  (S.  C.)  324;  Kennedy's  Ex.  i;.  Kennedy's 
Heirs,  2  Ala.  571;  Goodwin  i>.  Lyon,  4  Porter  (Ala.),  297;  Hiring  v. 
Pollard's  Ex.,  4  Hamph.  (Tenn.)  362;  Pnlliam's  Adm.  c.  Robinson,  1 
T.  B.  Mon.  (Ky.)  228;  Stevenson  p.  Diinlap's  Heirs,  7  id.  134;  Ballard  v. 
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fide  possessor  to  sustain  a  bill  for  compensation,  after  an 
eviction  at  law,  is  denied  in  Winthrop's  Adm.  v.  Huntington.^ 
Where  the  occupier  has  been  guilty  of  fraud,  or  had  notice  of 
the  defect  in  his  own  title,  or  of  a  superior  outstanding  title, 
he  is  not  entitled  to  compensation.^  Such  is  believed  to  be 
the  equity  rule  in  regard  to  compensation  for  improvements 
made  by  a  possessor  who  has  acted  in  good  faith.^ 

§  1014.  Remedial  Statutes.  —  For  the  purpose  of  remedy- 
ing the  injustice  of  the  common-law  rule,  and  assimilating  as 
nearly  as  possible  to  the  more  just  and  equitable  principles  of 
the  civil  law  in  this  respect,  many  of  the  States  have  from 
time  to  time  enacted  laws  for  the  protection  of  the  bona  fide 
occupant,  and  securing  to  him  full  compensation  for  any  losses 
which  he  might  otherwise  sustain  by  reason  of  an  eviction 
under  a  paramount  title.*  These  laws  are  variously  denomi- 
nated, "  betterment,"  "  improvement,"  and  "  occupying  claim- 
ant" laws.  They  are  undoubtedly  constitutional,  standing 
upon  equitable  principles  and  public  policy  for  their  support.* 

Stevenson,  Id.  364;  Hamilton  ».  Hamilton,  5  Litt.  (Ky.)  28;  M'Campbell 
V.  M'Campbell,  Id.  92;  Richardson  v.  M'Kinson,  Litt.  Sel.  Cas.  (Ky.) 
320;  Thompson  v.  Mason,  4  Bibb  (Ky.),  195  ;  Hewitt  v.  Berryman,  5 
Dana  (Ky.),  162;  Taylor's  Heirs  v.  Whiting's  Heirs,  9  id.  399 ;  Barlow  t>. 
Bell,  1  A.  K.  Marsh.  (Ky.)  246;  Griffith  v.  Depew,  3  id.  177;  Bell's  Heirs 
1).  Barnet,  2  J.  J.  Marsh.  (Ky)  516;  Hawkins's  Adm.  o.  Lowry's  Adm., 
6  id.  55. 

»  3  Ohio,  327. 

"  Van  Home  v.  Fonda,  5  Johns.  Ch.  (N.  T.)  388:  Putnam  v.  Ritchie, 
6  Paige  (N.  Y.),  390;  M'Kim  v.  Moody,  1  Rand.  (Va.)  53;  Morris  v.  Ter- 
rell, 2  id.  6;  Pomeroy  v.  Lambeth,  1  Ired.  Eq.  (N.  C.)  65,  DeBrahm  v. 
Fen  wick's  Ex.,  1  Desaus.  (S.  C.)  114;  Belton  v.  Briggs,  4  id.  465;  Dellet 
c.  Whitner,  1  Cheves,  Ch.  (S.  C.)  213;  Harrison's  Devisees  v.  Fleming,  7 
T.  B.  Mon.  (Ky.)  537;  Harrison's  Devisees  v.  Baker,  5  Litt.  (Ky.)  250; 
Scroggs  ».  Taylor,  1  A.  K.  Marsh.  (Ky.)  247;  Patrick  v.  Marshall,  2 
Bibb  (Ky.),  40.  »  Ross  v.  Irving,  14  111.  171,  176-178. 

*  Claims  for  improvements  are  properly  pleadable  only  after  the  ques- 
tion of  title  has  been  settled  in  favor  of  the  plaintiff.  Walton  ».  Gray,  29 
Iowa,  440. 

*  Ross  V.  Irving,  14  DL  171,  and  cases  there  cited.  The  only  cases 
which  maintain  the  opposing  doctrine  are  Nelson  v.  Allen,  1  Yerg.  (Tenn.) 
360,  and  Green  «.  Biddle,  8  Wheat.  (U.  S.)  1.  See  Cooley's  Const.  Lim. 
p.  *386. 
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They  are  sustainable  upon  the  same  principle  that  statutes  of 
limitation  and  acts  curing  or  confirming  void  and  defective 
titles  are  held  valid,  where  they  do  not  affect  vested  rights. 
The  owner  is  bound  to  take  notice  of  the  general  law,  which 
prescribes  the  time  within  which  he  must  make  his  entry 
upon,  or  bring  his  action  for,  land  in  the  adverse  possession 
of  another;  so  he  is  bound  to  take  notice  of  those  general 
laws  which  promulgate  the  rule  that  if  he  lies  by  and  suffers 
another  to  enter  upon  his  land  and  make  improvements, 
without  giving  the  adverse  possessor  notice  of  the  claim,  he 
shall  be  estopped  from  denying  the  duty  of  compensation. 
Such  laws  are  prospective  in  their  character,  and  are  no  more 
unjust  to  the  owner  than  the  common-law  rule  was  to  the 
possessor. 

§  1015.  Application  of  the  "Betterment,"  etc.,  Acts  to  Taz 
Cases,  niiaois.  —  Whether  these  laws  are  applicable  to  im- 
provements made  under  tax  titles,  and  what  kind  of  a  tax 
title  will  constitute  a  proper  basis  for  a  claim  of  compensa- 
tion, will  depend  upon  the  peculiar  phraseology  of  each"  par- 
ticular statute.  A  claim  for  improvements  was  set  up  by  one 
in  possession  under  a  tax  title,  after  eviction,  in  Ross  v.  Irving.' 
The  statute  of  Illinois  exempted  the  adverse  possessor  of  land 
held  under  "  a  plain,  clear,  and  connected  title  in  law  or 
equity,  deducible  of  record,  without  any  actual  notice  of  a 
paramount  title,"  etc.,  from  an  action  for  the  mesne  profits, 
and  gave  him  compensation  for  lasting  and  valuable  improve- 
ments made  prior  to  the  receipt  of  such  notice.  In  the  case 
cited,  where  the  defendant  was  in  possession,  and  made  im- 
provements under  a  tax  deed  which  was  not  evidence  per  se 
of  title,  and  who  failed  to  prove  a  compliance,  by  the  officer, 
with  the  requirements  of  law  in  the  making  of  the  sale  and 
conveyance,  and  where  the  Supreme  Court  had  held  that  his 
deed  was  not  even  "  a  claim  and  color  of  title  "  under  the  limi- 
tation law  of  1839,  it  was  held  that  he  was  entitled  to  the 
benefit  of  this  law.  It  would  therefore  seem  to  be  the  settled 
rule  in  Illinois,  that  every  possessor  under  a  tax  title,  of 

1  14  HI.  171 ;  see  also  If  eiswanger's  Lessee  v.  Gwynne,  13  Ohio,  74. 
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whatever  grade,  is  protected  in  his  improvements  and  ex- 
empted from  a  suit  for  the  back  rents  and  profits. 

§  1016.  In  an  action  under  the  occupying-claimant  law  of 
Indiana,^  in  the  absence  of  a  general  verdict,  it  is  an  essential 
fact  for  the  jury  to  find  whether  the  claimant  had  color  of 
title ;  and  where  land  is  claimed  by  several  persons,  each  of 
whom  has  put  improvements  on  his  own  part  thereof,  qucere 
whether  all  such  persons  can  unite  in  a  proceeding  under  said 
law.2  A  purchaser  at  an  invalid  tax  sale  has  no  right  to 
compensation  for  improvements  made  after  service  of  sum- 
mons in  a  suit  brought  by  one  asserting  a  paramount  title.^ 

§  1017.  Kansas. — In  Stebbins  v.  Guthrie,*  under  a  statute 
similar  to  that  of  Ohio,  it  was  held  that  being  in  possession  of 
and  holding  land  under  any  sale  for  taxes  authorized  by  law 
entitled  the  occupant  to  the  benefit  of  the  act,  if  his  posses- 
sion was  obtained  without  fraud  or  collusion,  and  fraud  or 
collusion  must  be  affirmatively  shown  to  defeat  the  claim ; 
and  it  seems  that  holding  under  a  certificate  of  sale  without 
a  tax  deed  (independent  of  the  statutory  provision  for  such 
case)  is  sufficient  to  entitle  the  holder  to  the  benefit  of  the 
act.  A  defective  title  only  will  enable  the  occupant  to  make 
claim  under  the  act ;  and  where  the  claimant  held  under  a  cer- 
tificate of  sale  describing  the  lot  as  "  lot  E.  pt.  7,  block  12,  in 
old  Atchison,  in  Atchison  City,"  but  at  the  time  of  commenc- 
ing the  action,  held  under  a  tax  deed  with  ample  description 
obtained  after  improvements  made,  it  was  sufficient  to  entitle 
him  to  the  benefits  of  the  act ;  and  a  fraudulent  holding  will 
not  be  inferred  from  the  vague  description  in  said  certificate. 

§  1018.  Louisiana.  — When  a  purchaser  in  bad  faith,  know- 
ing that  the  land  is  incumbered  by  a  mortgage  at  the  time  of 
tax  sale,  makes  improvements,  he  is  not  entitled  to  retain  pos- 
session until  reimbursement  when  his  title  is  adjudged  in- 
valid. He  took  no  greater  rights  than  the  mortgagor ;  and  she 
could  not  have  made  improvements  and  held  on  that  ground 

1  2  Gavin  &  H's  Stat.  285. 

2  Cain  V.  Hunt,  41  Ind.  466. 

-  Hilgenberg  v.  Rhodes,  12  N.  E.  149  (Ind.  1887) ;  111  Ind.  167. 
*  4  Kan.  353,  368. 
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against  her  mortgagee.  What  she  could  not  do  as  against 
said  mortgagee,  the  tax  purchaser  cannot  do.^  But  where  an 
occupant  under  a  tax  claim  in  good  faith  puts  improvements 
on  the  property,  he  should  recover  for  them  when  the  sale  is 
set  aside  for  irregularity.* 

§  1019.  Under  the  Michigan  statute  (2  Comp.  Laws  of  1857, 
§§  4603—4606),  allowing  the  defendant  in  ejectment  to  file 
a  claim  for  compensation  for  improvements  made  by  him  or 
any  person  through  whom  he  claims  title,  etc.,  it  was  held 
that  this  statute  applies  only  to  the  lands  described  in  the 
plaintiff's  declaration,  and  in  the  deeds  or  other  instruments 
through  which  defendant  claims  title  ;  and  the  identity  of  the 
lands  claimed  by  the  defendant  with  those  claimed  by  the 
plaintiff  in  his  declaration  must  be  established  by  the  rules  of 
law  and  evidence  applicable  to  the  instruments  under  which 
plaintiff  and  defendant  respectively  claim,  and  which  they  pro- 
duce in  support  of  their  respective  titles ;  the  plaintiff  in  this 
case  having  no  privity  or  connection  with  defendant  or  those 
through  whom  he  claims,  and  being  in  no  way  responsible 
either  for  the  description  in  the  tax  deed  or  the  attempt  to  take 
possession  under  them,  there  is  no  just  principle  upon  which  he 
can  be  made  accountable  for  a  mistake  of  the  parties  claiming 
under  the  deed  in  taking  possession  of  plaintiff's  land,  or  for 
the  improvements  made  against  his  will.  A  party  purchasing 
at  a  tax  sale  as  between  himself  and  the  owner  of  other  lands 
is  bound,  at  his  peril,  to  take  notice  of  the  description  in  his 
own  deed  ;  and  if  he  or  his  grantees  make  a  mistake  and  go 
upon  the  lands  of  others,  they  must  bear  the  consequences.* 
This  section  (4603)  confines  the  privilege  to  cases  where  tlie 
possession  has  been  held  and  the  improvements  made  by 
virtue  of  the  specific  titles  therein  mentioned,  and  excludes 
the  cases  where  the  defendant  claims  title  in  any  other  way  ; 
and  where  a  defendant  entered  into  possession  and  claimed 
title  under  a  sheriff's  deed  on  an  execution  sale  and  also 
under  certain  tax  deeds,  and  made  improvements,  and  con- 

1  Payne  v.  Anderson,  35  La.  Ann.  979  (1883). 

"  G^rno^  o,  Handlin,  19  La.  Ann.  25(1867);  Wederstrandt  v.  Frey- 
han,  34  id.  705.  »  King  t'.  Potter,  18  Mich.  134. 
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tinucd  in  possession  more  than  six  years  before  action 
brought,  it  was  held  that  he  did  not  come  within  the  provi- 
sion of  the  statute ;  but  it  seems  that  he  might,  under 
§  4602,  by  way  of  set-off,  obtain  compensation  for  improve- 
ments, if  the  plaintiff  should  proceed  for  the  recovery  of 
mesne  profits.*  The  statute  allowing  an  ejected  party  pay  for 
improvements  does  not  apply  to  tenants  in  common,  nor 
where  the  entry  was  not  under  a  tax  title  alone.* 

§  1020.  Minnesota.  —  Where  a  plaintiff  does  not  seek  to 
recover  possession,  but  only  to  test  the  validity  of  the  adverse 
tax  title  by  an  action  under  ch.  127,  Minnesota  Laws,  1887,  it 
is  not'  necessary  to  allege  that  the  land  is  vacant  or  in  the 
possession  of  the  plaintiff  or  another,  nor  will  the  tax  claim- 
ant get  judgment  for  his  improvements  in  such  an  action.* 

§  1021.  The  Ohio  statute  provides  (in  the  present  tense) 
that  "  when  any  occupying  claimant,  being  in  quiet  possession 
of  land,  from  which  he  can  show  a  plain  and  connected  title 
in  law  or  equity,"  etc.,  "  if  any  p6rson  shall  set  up  and  prove 
an  adverse  and  better  title  to  said  land,  such  occupying  claim- 
ant shall  not  be  evicted  until  he  shall  be  fully  paid  the  value 
of  all  lasting  and  valuable  improvements  made  by  such  oc- 
cupying claimant,  or  the  person  under  whom  he  may  hold  the 
same,  previous  to  receiving  actual  notice  by  commencement  of 
suit,"  etc. ;  and  under  this  statute  it  is  held  that  an  occupying 
claimant  is  entitled  to  pay  as  well  for  improvements  made  by 
him  before  his  title  commenced,  as  for  those  made  after.*  In 
this  last  case  it  is  said  that  "  the  equity  of  the  statute  em- 
braces all  improvements  made  in  an  honest  belief  of  owner- 
ship, if  at  the  time  of  rendition  of  judgment  the  occupant  is 
in  possession  under  such  title  as  brings  him  within  the  mean- 
ing of  the  statute.  If  such  a  state  of  facts  exists  as  to  call 
the  statute  into  action,  it  never  stops  until  it  has  worked  out 
complete  equity  and  justice,  and  embraced  the  entire  improve- 

1  King  V.  Harrington,  18  Mich.  213. 
"  Sands  v.  Davis,  40  Mich.  14  (1879). 
»  Sanborn  v.  Mueller,  35  N.  W.  666  (Minn.). 

*  Shaler's  Lessee  v.  Magin,  2  Ohio,  236;  Davis's  Lessee  v.  Powell,  13 
id.  308. 
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ments  beneficial  to  the  successful  claimant,  and  honestly 
made.  ...  It  rests  on  the  broadest  equity,  .  .  .  and  may  justly 
claim  a  liberal  construction." 

§  1022.  The  Pennsylvania  statute  of  April  3, 1804,  declared  : 
"  That  no  action  for  the  recovery  of  land  sold  for  taxes  shall 
lie  unless  the  same  be  brought  within  five  years  after  the  sale 
thereof  for  taxes,  as  aforesaid ;  provided,  always,  tha.t  where 
the  owner  or  owners  of  such  lands  sold  as  aforesaid,  shall,  at 
the  time  of  such  sale,  be  a  minor  or  minors,  or  insane,  and  re- 
siding within  the  United  States,  five  years  after  such  dis- 
ability is  removed  shall  be  allowed  such  person,  or  persons, 
their  heirs  or  legal  representatives,  to  bring  their  suit  or 
action  for  recovery  of  the  lands  so  sold ;  but  where  the  re- 
covery is  effected  in  such  case,  the  value  of  the  improvements 
made  on  the  land  so  sold,  after  the  sale  thereof,  shall  be 
ascertained  by  the  jury  trying  the  action  for  recovery,  and 
paid  by  the  person  or  persons  recovering  the  same,  before  he, 
she,  or  they  shall  obtain  possession  of  the  land  so  recovered."  ^ 
In  the  construction  of  this  statute  it  has  been  held  that  the 
purchaser  is  entitled  to  compensation  for  improvements, 
whether  the  lands,  at  the  time  of  the  sale,  belonged  to  per- 
sons laboring  under  disabilities,  or  those  who  were  legally 
competent  to  protect  their  own  interests,  by  the  payment  of 
tlie  tax  or  a  redemption  from  the  sale.^  Where  the  land  is 
seated  at  the  time  of  the  sale,  the  purchaser  is  bound  to  take 
notice  of  it ;  and  if  he  neglects  to  make  the  necessary  in- 
quiries, he  must  be  treated  as  a  mala  fide  purchaser,  and 
cannot  recover  compensation  for  his  improvements.^    If  he 

1  Creigh  v.  Wilson,  1  Serg.  &  R.  (Pa.)  38;  i  Smith,  Laws,  202,  §  3. 
If  the  owner  of  land  sold  for  taxes  during  his  minority,  redeem  within 
ten  years  after  arrival  at  age,  under  the  4th  section  of  the  act  of  March 
13,  1815  (as  to  unseated  lands),  he  must  pay  the  purchaser  the  valae  of 
his  improvements.     Lynch  v.  Brudie,  63.  Pa.  St.  206. 

"  Creigh  v.  Wilson,  1  Serg.  &  R.  (Pa.)  38. 

'  Where  the  land  sold  for  taxes  is  recovered  by  the  owner,  because  it 
was  seated  at  the  time  of  sale,  under  the  act  of  April  12,  1842  (as  to  un- 
seated lands),  he  must  pay  for  improvements,  unless  the  purchaser  knew 
when  they  were  made  that  the  land  was  seated.  Lynch  i;.  Brudie,  63  Fa. 
St.  206. 
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knew  that  the  land  was  seated,  he  purchases  in  fraud  of  the 
law,  and  it  is  clear  that  he  cannot  recover.  The  sale  of 
seated  land  is  absolutely  void,  and  passes  neither  title  nor 
color  of  title.  But  the  courts  go  one  step  further,  and  hold 
that  the  grantee  of  the  purchaser,  at  the  sale,  without  notice 
of  the  illegality  in  the  sale,  is  not  entitled  to  compensation.^ 
It  was,  however,  held  that  although  the  sale  of  land  ex- 
empt from  taxation  was  absolutely  void,  yet  the  purchaser 
was  entitled  to  the  value  of  his  improvements  under  this 
statute.^ 

§  1023.  In  another  case  it  was  held  that  the  purchaser 
was  entitled  to  recover  the  value  of  his  improvements,  where 
the  taxes  for  which  the  land  was  sold  had  been  paid  before 
the  sale.^  This  latter  case  lays  down  the  broad  principle 
that  under  this  statute  compensation  is  incident  to  every 
recovery  for  irregularity  in  the  assessment,  process,  or  sale  ; 
in  fine,  that  it  was  designed  for  the  protection  of  every  bona 
fide  purchaser  at  a  tax  sale,  who  has  expended  money  or 
labor  on  the  faith  of  the  title  he  acquired.*  And  in  Liggett 
V.  Long  ^  it  was  held  that  although  the  treasurer  omitted  to 
sign  the  deed,  but  attached  to  it  the  receipt  of  the  tax  rents, 
and  the  surplus  due,  and  acknowledged  the  deed  in  open 
court,  which  acknowledgment  was  duly  certified  on  the  deed, 
and  entered  on  the  records  of  the  court,  the  purchaser  was 
not  deprived  of  the  benefit  of  improvements  made  on  the  faith 
of  his  title. 

§  1024.  But  in  Robson  v.  Osborn  ^  it  was  held  that  a  tax 
purchaser  was  not  a  possessor  in  good  faith,  and  not  entitled 
to  improvements,  if  his  deed  was  void,  and  if  by  proper 
diligence  he  might  have  known  this  want  of  power  in  the 
ofBcer  to  sell.    And  it  seems  to  be  conceded  that  in  all  cases 

>  M'Kee  v.  Lamberton,  2  Watts  &  S.  (Pa.)  107;  Hookenbury  i-.  Snyder, 
id.  240;  Miller  v.  Keens,  5  Watts  (Pa.),  348,  350;  Cranmer  v.  Hall,  4 
Watts  &  S.  (Pa.)  36;  Lambertson  v.  Hogan,  2  Pa.  St.  22. 

^  Coney  v.  Owen,  6  Watts  (Pa.),  435.  In  this  case  Judge  Kennedy 
dissented. 

»  Gilmore  ».  Thompson,  3  Watts  (Pa.),  106. 

*  See  also  Coney  v.  Owen,  6  Watts  (Pa.),  436. 

«  19  Pa.  St.  499.  •  13  Texas,  298,  307. 
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where  the  purchaser  knew  of  the  illegality  of  the  sale  he  is 
entitled  to  no  compensation  whatever.  But  it  is  diflScult  to 
reconcile  these  cases  upon  principle.  Whether  the  laud  is 
seated,  exempted  from  taxation,  or  the  taxes  had  in  fact  been 
paid  at  the  time  of  the  sale,  the  officer  had  no  authority  to 
sell,  and  all  of  these  cases-  should  stand  upon  the  same  foot- 
ing in  construing  the  statute.  The  only  conceivable  difiPer- 
ence  is,  that  where  laud  is  seated,  the  purchaser  is  bound,  at 
his  peril,  to  take  notice  of  the  fact.  This  is  undoubtedly  the 
rule  in  reference  to  a  purchase  made  by  one  individual  from 
another,  where  a  third  person  is  in  possession  under  the 
vendor,  or  even  adversely  ;  but  no  rule  is  remembered  which 
devolves  upon  a  bidder  at  a  tax  sale,  before  any  right  has 
become  vested  in  him,  and  when  the  State  is  offering  lands 
for  sale,  in  hostility  to  the  title  of  the  true  owner,  to  make 
inquiry.  The  fair  construction  of  the  statute  would  be  to 
compensate  all  purchasers  at  tax  sales  for  money  and  labor 
expended  in  improving  the  land  purchased,  unless  the  ille- 
gality of  their  titles  appears  upon  the  face  of  the  proceedings 
under  which  they  claim,  or  actual  viala  fides  be  shown. 

§  1025.  Under  the  Wisconsin  statute  the  WOrds,  "  officer 
authorized  by  law  to  execute  the  same,"  in  §  30,  ch.  141,  Rev. 
Stats.,  mean  an  officer  authorized  to  execute  tax  deeds,  and  not 
one  authorized  to  execute  the  particular  deed  under  which  the 
defendant  in  ejectment  claims;  since  no  oflSceris  authorized 
to  execute  a  defective  or  invalid  deed,  and  such  a  restriction 
of  the  words  would  defeat  the  purpose  of  the  act.'  And 
where  the  statute  provided  that  the  tax-title  claimant  coidd 
recover  for  his  improvements  only  where  the  tax  ^escribed  in 
his  deed  was  "lawfully  assessed,"  it  was  held  that  a  tax  must 
be  considered  "  lawfully  assessed  "  within  the  meaning  of  this 
statute,  notwithstanding  defects  which  invalidate  the  deed,  if 
it  was  assessed  upon  land  liable  to  taxation,  and  for  a  sum 
which  the  owner  was  justly  liable  to  pay  by  reason  of  his 
ownership,  and  if  there  was  no  injustice  for  which  equity 
would  relieve  against  it ;  thus  a  failure  to  set  opposite  the 
description  of  a  lot  in  the  assessment  roll  the  name  of  the 

»  Oberich  v.  Gilman,  31  Wis.  495. 
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owner,  or  the   word  "  unknown,"  would  be  no  ground  for 
equitable  relief  against  the  tax ;  and  where  a  deed  was  ad- 
judged invalid  on  that  ground,  the  grantee  may  under  said 
statute  have  the  value  of  his  improvements.*    Where  one 
entered  upon  land  in  good  faith  under  one  who  had  no  title, 
but  claimed  to  own  by  virtue  of  a  tax  deed,  and  erected  a 
wooden  building  thereon  (resting  on  posts  and  not  let  into  the 
soil),  to  be  occupied  by  him  as  a  dwelling  or  otherwise,  as  a 
part  of  his  adverse  enjoyment,  and  before  the  expiration  of  his 
lease,  and  after  judgment  and  ouster  in  ejectment  against  him, 
he  re-entered  and  removed  the  house  from  the  premises,  and 
where  as  against  his  lessor  by  custom  he  was  entitled  to  re- 
move the  building  during  his  term,  it  was  held  that  replevin 
would  lie  therefor ;   and  that  the   statute   (R.   S.   ch.  141,  ' 
§§  16-33),  following  the  common  law,  ti'eats  such  improve- 
ments as  a  part  of  the  realty,  and  not  severable  therefrom, 
and  so  to  belong  to  the  owner  of  the  realty  ;  it  only  preserves 
and  works  out  the  equity  of  the  party  making  the  improve- 
ments, and  for  this  purpose  has  declared  what  his  remedy 
shall  be,  and  to  that  remedy  he  must  be  strictly  confined ;  he 
cannot  at  his  pleasure  sever  and  take  away  the  improvements, 
and  then  insist  upon  the  equity  recognized  and  defined  by  the 
statute,  as  a  defence  to  a  suit  at  law  brought  against  him  to 
recover  them  or  their  value.^    In  Wisconsin,  a  tax  claimant 
who  is  ejected   cannot   claim    reimbursement  for  improve- 
ments made  prior  to  Nov.  1, 1878,  unless  the  tax  on  which 
his  deed  was  issued,  was  lawfully  assessed.    But  under  §  3096, 
Rev.  Stats.,  he  may  recover  for  improvements  since  the  date 
named,  notwithstanding  the  invalidity  of  the  assessment.    A 
tax  deed,  though  void  for  reasons  going  to  the  groundwork  of 
the  tax,  is  "  color  of  title  "  within  that  section.* 

»  Oberieh  v.  Gilman,  31  Wis.  495. 

*  Huebschmana  v.  McHeniy,  29  Wis.  655. 

«  Zwietusch  v.  Watkins,  SI  Wis.  615  (1884). 
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OP  THE  FORFEITURE  OP  LANDS  TO  THE  STATE. 

§  1026.  Sammary  of  the  Subject.  —  It  is  competent  for  the 
legislature  to  declare  land  forfeited  to  the  State  for  non-com- 
pliance with  the  provisions  of  tax  laws,^  e.  g.,  for  failure  to  list 
the  land,2  or  to  pay  the  taxes  ;^  and  receiving  portions  of  the 
taxes  due  after  the  forfeiture  is  no  waiver  of  it,  though  a  new 
levy  for  the  same  taxes  is  a  waiver.*  If  the  law  does  not  ex- 
pressly provide  for  passing  the  title  from  the  former  owner 
without  any  inquisition,  a  judicial  inquiry  is  a  necessary  pre- 
requisite to  the  forfeiture  under  the  principles  of  the  common 
law ;  *  but  it  is  going  too  far  to  hold  that  the  constitutional  pro- 
vision that  no  one  shall  be  deprived  of  propei-ty  but  "  by  the 
judgment  of  his  peers  or  the  law  of  the  land  "  debars  the  legis- 
lature from  changing  the  common  law  in  this  respect.^  In 
Thevenin  v.  Slocum's  Lessee,*^  under  the  10th  section  of  the  act 
of  Jan.  30, 1822,  providing  that  where  any  tract  exposed  for 
sale  is  not  sold  for  want  of  bidders,  it  shall  be  the  duty  of  the 
auditor  offering  the  same  for  sale  to  return  the  same  to  the 
auditor  of  State,  etc.,  and  the  auditor  of  State  "  shall  make  a 
record  thereof,  and  the  same  shall  be  considered  as  forfeited 
to  the  State  of  Ohio,  and  be  subject  to  be  disposed  of  in  such 
manner  as  any  future  legislature  may  direct,"  it  was  said  that 
in  an  action  of  ejectment  by  the  original  proprietor  the  de- 
fendant could  not  defeat  the  plaintiff's  action  by  merely  show- 
ing that  the  land  had  been  forfeited,  without  showing  in 
addition  that  it  has  been  sold  as  such  forfeited  land.  Proving 
an  outstanding  title  in  the  State  by  forfeiture  would  not  be 
sufiBcient. 

»  §§  1028, 1029.        «  §  1043.        »  §  1028.        ♦  §  1045.        «  §  1033. 
«  §  1033;  and  see  §§  9  and  75.  '  16  Ohio,  519,  532. 
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§  1027.  Forfeitures  in  General.  —  The  omission  or  neglect 
of  a  duty  which  the  party  binds  himself  to  perform,  or  to  the 
performance  of  which  he  is  enjoined  by  the  law,  is,  upon 
the  breach  or  neglect  thereof,  called  a  forfeiture  ;  that  is,  the 
advantages  accruing  from  the  performance  of  the  thing  are 
defeated  and  determined.^  It  is  a  punishment  annexed  by 
law  to  some  illegal  act  or  negligence  in  the  owner  of  lands, 
tenements,  or  hereditaments,  whereby  he  loses  all  his  interest 
therein,  and  they  go  to  the  party  injured,  as  a  recompense 
for  the  wrong  which  either  he  alone,  or  the  public  togetlier 
with  himself,  has  sustained.^  These  definitions  include  for- 
feitures of  conditions,  obligations,  offices,  and  estates,  and 
other  penalties  accruing  in  civil  cases,  or  inflicted  for  trans- 
gressions or  omissions  of  duty  imposed  by  the  criminal  laws 
of  the  land.'  Forfeitures  for  crime  have  been  abolished  in 
this  country.  But  the  common-law  rule  in  relation  to  the 
forfeiture  of  estates  for  breaches,  or  the  non-performance 
of  conditions  annexed  to  them,  —  those  forfeitures  arising 
upon  an  alienation  of  a  greater  estate  than  a  tenant  for 
life  or  for  years  has  in  the  land,*  and  those  for  the  com- 
mission of  waste  by  the  tenant  of  a  less  estate  than  a  fee 
simple,  —  is  of  constant  application  in  our  system  of  juris- 
prudence. To  these  may  be  added  such  forfeitures  as  are 
declared  by  statute  for  the  non-performance  of  some  duty 
imposed  upon  the  owner  of  an  estate.^  It  is  a  familiar  prin- 
ciple, that  a  court  of  equity  will  not  lend  its  aid  to  enforce  a 
forfeiture,  but,  on  the  contrary,  will  relieve  against  it  in 
many  cases.  Even  a  court  of  law  does  not  favor  a  for- 
feiture, and  requires  strict  proof  of  the  act  or  omission  upon 
which  it  is  claimed. 

§  1028.  Forfeitnre  (or  Violation  of  the  Tax  Laws.  —  In  many 
States  forfeitures  for  the  neglect  of  the  owner  of  an  estate  to 

»  Bacon,  Abr.,  Tit.  Forfeiture  ;  Beard  ».  Smith,  6  T.  B.  Mon.  (Ky.) 
iU. 

»  2  Bl.  Com.  267.         »  Beard  v.  Smith,  6  T.  B.  Mon.  (Ky.)  444. 

*  This  role  of  law  is  changed  by  statute  in  Michigan.  See  2  Comp. 
Laws  of  1871,  §  4206. 

»  Beard  v.  Smith,  6  T.  B.  Mon.  (Ky.)  430. 
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list  his  land,  or  pay  the  tax  assessed  upon  it,  have  been  di- 
rected by  the  legislature.  This  class  of  forfeitures  is  based 
upon  the  principle  that  every  owner  holds  his  estate  upon  the 
implied  condition  that  he  will  furnish  a  list  of  his  taxable 
estate,  and  promptly  pay  his  share  of  the  common  burdens 
assessed  against  the  entire  community;  and  if  he  omits  to 
comply  with  the  condition,  and  his  estate  is  offered  at  public 
vendue,  and  no  purchaser  can  be  found  for  it,  the  title  is 
transferred  from  the  owner  to  the  State,  the  latter  being 
always  ready  to  bid  for  the  land  when  no  other  bidder 
appears.  The  mode  of  declaring  the  forfeiture  varies  accord- 
ing to  the  caprice  of  each  State.  In  some  instances  the 
words  of  the  statute  are,  that  the  owner  shall  "  forfeit "  his 
estate  to  the  commonwealth  for  non-compliance  with  the  duty 
or  duties  imposed  upon  him.  In  others,  the  law  declares  that 
the  land  of  the  negligent  owner  shall  be  stricken  off  to  the 
State,  or  to  the  governor  for  the  use  of  the  State.  In  all  cases 
which  have  come  under  the  observation  of  the  writer,  ample 
provision  is  made  for  a  redemption  by  the  owner  of  the  estate. 
§  1029.  In  Lohrs  v.  Miller's  Lessee,^  where  H.  was  the 
owner  of  the  land  in  1797,  and  two  papers  purporting  to  be 
deeds,  bearing  date  in  that  year,  one  from  H.  to  G.  and  the 
other  from  G.  to  M.,  conveying  this  land,  were  by  order  of 
the  proper  court  directed  to  be  admitted  to  record,  and  were 
recorded,  though  not  duly  authenticated ;  and  M.  entered  the 
land  as  his  own  on  the  books  of  the  commissioner  of  the 
revenue  ;  and  in  1815  it  was  sold  as  the  land  of  M.,  as  having 
been  forfeited  for  non-payment  of  taxes,  and  conveyed  by  the 
sheriff  to  B.,  who  entered  it  on  the  books  of  the  commissioner, 
ever  since  which  time  it  has  been  held  by  B.  and  those  claim- 
ing under  him ;  and  all  the  taxes  charged  on  the  land  have 
been  paid  or  released ;  and  in  1843  a  patent  was  obtained  for 
the  land  by  L.,  who  entered  the  land  with  the  commissioner 
and  paid  the  taxes  thereon  regularly,  claiming  the  land  on 
account  of  an  alleged  forfeiture  to  the  commonwealth  of  said 
land,  for  the  omission  of  H.  to  enter  the  land  on  the  commis- 
sioner's books,  as  required  by  the  Act  of  Feb.  27, 1835,  ch.  13, 

»  12  Gratt.  (Va.)  452. 
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§  2,  p.  12,  —  it  was  held  that  under  the  circumstances  above 
stated  the  title  of  the  parties  claiming  under  B.  was  valid, 
and  that  the  land  was  not  forfeited  under  said  act  as  the  land 
of  H. ;  that,  as  the  deeds  referred  to  were  in  fact  copied  into 
the  deed-book  under  the  order  of  a  court  having  authority  over 
the  subject  as  and  for  a  registry  thereof,  it  became  the  duty 
of  the  clerk  and  commissioner  to  cause  the  land  to  be  entered 
on  the  books  and  charged  with  taxes  ;  and  it  was  wholly  be- 
yond tlieir  duty  to  review  the  action  of  the  court  and  refuse  to 
notice  the  registry ;  that  the  commonwealth  having  received 
"  her  just  demands,"  one  of  the  grievances  recited  in  the  act 
of  1835  as  the  reason  for  its  enactment  did  not  exist ;  that  M. 
was  such  an  owner  and  proprietor  within  the  meaning  of  the 
law  as  might  make  the  entry  with  the  commissioner;  and  that 
the  letter  and  spirit  of  said  act  had  been  fully  complied  with.' 
The  case  last  cited  differs  from  the  preceding  in  that  the 
defendants  in   error  were    derivative    purchasers  from   the 
vendees  of  the  Tieirs  of  the  original  patentee,  so  that  the  reg- 
istry of  deeds  showed  no  conveyance  whatever  from  him, 
and  the  land  never  having  been  on  the  commissioners'  books 
in  the  name  of  the  patentee,  there  was  a  seeming  forfeiture. 
It  was  held  that,  at  most,  the  alleged  forfeiture  for  which  the 
land  was  sold  could  only  operate  on  the  ownership  of  the 
patentee  in  whose  name  it  was  forfeited ;  and  as  he  had  no 
interest  in  it  whatever,  and  the  land  being  at  the  time  on  the 
books  in  the  name  of  a  person  claiming  under  him,  and  the 
taxes  duly  paid,  there  was  no  forfeiture  that  could  affect 
the  true  owners. 

§  1030.  strict  Coostruction  against  Forfeiture. —  It  maybe 
laid  down  as  a  principle  of  universal  law,  that  in  order  to 
enforce  these  forfeitures  the  courts  require  the  same  degree 
of  strictness  which  is  applied  to  ordinary  tax  sales,  in  order 
to  divest  the  title  of  the  owner.  —  In  Smith  v.  Chapman  ^  it 
was  held  that  a  purchaser  at  a  sale  of  lands  made  by  a  com- 
missioner of  delinquent  lands  is  not  bound  to  prove  that  all 
the  previous  proceedings  of  the  commissioner  and  the  court 
were  regular.    The  proceeding  is  in  the  nature  of  a  judicial 

>  See  also  Twiggs  i>.  Chevallie,  4  W.  Va.  463.      »  10  Gratt.  (Va.)  445. 
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proceeding,  and  the  orders  and  decree  of  the  court  made  in  it 
are  conclusive  at  least  upon  strangers.  Parties  who  would 
avail  themselves  of  the  provisions  of  the  act  of  1841  in  rela- 
tion to  forfeited  and  delinquent  lands,  which  vests  the  title 
vested  in  the  commonwealth  by  the  forfeiture  in  the  actual 
occupants  of  land  claiming  under  title  derived  from  grant, 
who  have  discharged  all  taxes  duly  assessed  and  charged 
against  them,  and  all  taxes  that  ought  to  have  been  assessed 
and  charged  thereon  from  the  time  they  acquired  title  thereto, 
must  show  not  only  possession,  but  title,  from  or  under  grant 
of  the  commonwealth,  and  possession  within  the  grant.  There- 
fore parties  in  an  action  of  ejectment,  claiming  title  from  a 
patent  issued  on  different  entries  and  surveys  of  different 
dates,  must  show  within  which  of  the  entries  and  surveys  the 
land  lies,  claimed  by  them  as  actual  occupants,  and  of  which 
title  is  claimed  to  have  been  vested  in  them  by  the  act  of 
1841.^  The  law  must  be  strictly  construed  in  favor  of  the 
owner ;  ^  and  if  the  description  in  the  assessment  roll  is  not 
suflScient  to  easily  identify  the  lands,  the  forfeiture  is  a 
nullity .3  The  property  was  grossly  misdescribed,  and  like- 
wise improperly  assessed,  by  being  put  in  the  name  of  the 
heirs  of  a  living  person.  Two  thirds  lot  5,  square  2,  Grass 
Town,  is  too  vague. 

§  1031.  Forfeitures  are  Constitutional.  —  In  Louisiana,  when 
the  collector  has  made  out  the  delinquent  list  and  returned  it 
into  the  proper  oflBce,  the  title  to  the  lands  included  in  the  list 
vests  in  the  State,  subject  to  redemption  by  those  interested 
in  the  land.*  Such  a  law,  authorizing  forfeiture  to  the  State 
after  due  notice  to  the  owner,  and  reserving  the  right  of  re- 
demption, is  a  constitutional  and  legitimate  means  of  enforcing 
the  collection  of  taxes,  though  the  forfeiture  is  perfected  with- 
out judgment,  or  other  matter  of  record,  or  inquest  of  office.* 

1  Kenna's  Heirs  v.  Quarrier's  Heirs,  3  W.  Va.  210. 
»  Tolman  v.  Hobbs,  68  Me.  316  (1878). 
«  In  re  Bafon  Rouge  Oil  Works,  34  La.  Ann.  255. 
•  HaU  ".  Hall,  23  La.  Ann.  135  (1871). 

»  Morrison  ».  Larkin,  26  La.  Ann.  699  (1874);  Wild's  Leasee  v.  Serpell, 
10  Gratt.  (Va.)  405  (1853). 
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The  tax  collector  may  sell  forfeited  lands,  and  the  owner  can- 
not enjoin  such  sale ;  he  is  limited  to  his  right  of  redemption.^ 
In  Schenck  v.  Peay  ^  it  is  held  that  Congress  may  denounce  a 
forfeiture  for  the  non-payment  of  taxes  that  will  take  effect 
ipso  jure  ;  but  such  forfeitures  are  not  favored  in  law,  and  the 
courts  will  not  give  a  statute  such  a  construction  unless  the 
intention  that  it  should  have  such  an  effect  is  clearly  made  to 
appear ;  and  also  held  that  the  forfeiture  provided  for  in  §  4 
of  the  Act  of  1862  did  not  propria  vigore  vest  the  title  of 
the  United  States  until  after  the  sale  of  the  land.  The  clause 
reads  as  follows :  "  The  title  of,  in,  and  to  each  and  every 
piece  and  parcel  of  land,  upon  which  said  tax  has  not  been 
paid  as  above  provided,  shall  thereupon  become  forfeited  to 
the  United  States,"  and  is  followed  immediately  by  another, 
which  says,  "  and  upon  the  sale  hereinafter  provided  for  shall 
vest  in  the  United  States  or  in  the  purchasers  at  such  sale 
in  fee  simple,  free  and  discharged  from  all  prior  liens,  incum- 
brances, right,  title,  and  claim  whatsoever.  Bennett  v.  Hunter  ^ 
also  holds  that  the  title  does  not  vest  propria  vigore  by  virtue 
of  said  §  4,  and  that  said  first  clause  merely  declares  the 
ground  of  the  forfeiture,  viz.,  non-payment  of  taxes,  while  the 
second  is  intended  to  work  the  actual  investment  of  the  title ; 
that  the  sale  is  the  public  act  which  is  equivalent  to  office 
found.  The  court,  in  delivering  their  opinion,  intimate  that 
office  found  or  something  equivalent  is  necessary  before  a 
forfeiture  can  be  consummated.  This  matter  brings  us  again 
upon  the  doubtful  ground  previously  surveyed.* 

§  1032.  Constitatioiiality  of  Forfeiture  Laws  denied.  —  In 
Griffin  v.  Mixon  ®  the  court  held  that  a  law  providing  for  the 
forfeiture  of  delinquent  lands,  giving  two  years  for  redemption, 
and  requiring  the  posting  of  the  list  at  the  door  of  the  court- 
house, was  unconstitutional  and  void.  The  court  quoted  nu- 
merous cases  to  the  effect  that  the  "  common  law  doth  control 

»  Garner  t>.  Andferson,  27  La.  Ann.  339  (1875). 

s  1  DiU  C.  C.  (U.  S.)  268. 

'  9  Wal.  (U.  S.)  326,  affirming  s.  c.  18  Gratt.  (Va.)  100. 

*  §  75  et  seq.,  and  §  1033. 

'  38  Miss.  424  (1860). 
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acts  of  Parliament,  and  adjudges  them  void  when  against 
common  right  and  reason."  ^  The  nature  of  society  and  gov- 
ernment prescribes  limits  to  the  legislative  power .^  The  legis- 
lature cannot  at  its  pleasure  take  property  from  A.  in  order  to 
benefit  B.^  "  That  the  legislature,  without  notice  or  demand, 
upon  the  failure  of  the  citizen  to  pay  his  taxes,  and  without 
giving  him  the  opportunity  to  show  that  he  has  paid  them,  may 
adjudge  his  lands  forfeited  to  the  State,  and  then  transfer  them 
to  another,  is  a  practice  neither  '  derived  from  Magna  Oharta ' 
nor  known  in  this  State  until  the  passage  of  the  act  in  ques- 
tion." And  the  court  held  that  the  law  was  contrary  to  the 
13th  section  of  the  Bill  of  Rights,  forbidding  the  taking  of 
private  property  for  public  use  without  just  compensation  first 
made,  and  also  to  the  10th  section,  which  declares  that  a  citi- 
zen shall  not  be  "  deprived  of  his  life,  liberty,  or  property,  but 
by  due  course  of  law."  While  we  admire  the  court  for  its 
independence  and  its  powerful  assertion  of  the  supremacy  of 
reason  and  equity  over  legislation,  we  think  that  it  is  of  no 
consequence  whether  the  right  to  contest  the  title  of  the  State 
comes  before  or  after  the  time  fixed  for  forfeiture.  The  tax- 
payer under  this  law  had  the  usual  notice  of  the  accruing  of 
his  taxes;  he  could,  after  forfeiture,  defeat  the  title  of  the 
State  or  its  assignee  by  showing  that  the  taxes  had  been 
paid.  The  law  provides  for  posting  the  delinquent  list,  and 
allows  two  years  for  redemption.  It  seems  difficult  to  see 
any  substantial  difference  between  this  mode  of  enforcing  the 
collection  of  taxes  and  the  ordinary  method  by  sale  of  the 
land. — The  Minnesota  statute  of  1862,  §  2,  provides  that  lands 
unredeemed,  etc.,  on  a  certain  date,  shall  become  forfeited  to 
the  State.  It  was  held  that  if  the  legislature  by  this  enact- 
ment attempted  to  do  more  than  confer  on  the  State  the  power 
to  take  such  further  steps  as  were  necessary  in  the  collection 

1  Loudon  V.  Wood,  12  Mod.  687;  10  id.  118;  Calden  v.  Bull,  3  Dallas, 
B.  386. 

»  Fletcher  v.  Peck,  6  Cranch  (U.  S.),  87;  University  of  Md.  v.  Wil- 
liams, 9  Gill  &  J.  (Md.)  365;  Taylor  v.  Porter,  4  Hill  (N.  Y.),  146; 
Bloodgood  o.  Mohawk  &  Hud.  R.  R.  Co.,  18  Wend.  (N.  Y.)  56. 

»  Varick  V.  Smith,  5  Paige  (N.  Y.),  159. 
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of  delinquent  taxes  or  in  the  perfection  of  tax  titles,  it  ex- 
ceeded its  constitutional  limits.^ 

§  1033.  Necessity  of  an  Inquisition.  —  At  common  law  the 
king's  title  to  land  forfeited  'was  not  complete  till  "  office 
found;"  and  this  rule  applies  unless  the  statute  expresslj 
declares  that  the  former  title  shall  be  divested  without  inqui- 
sition.^ Some  of  the  decisions  below  go  even  further,  holding 
that  the  legislature  cannot  dispense  with  the  necessity  of  a 
judicial  determination  as  a  prerequisite  to  passing  title  to  the 
State.  This,  however,  is  going  beyond  the  true  meaning  of  the 
constitutional  provision  relating  to  the  law  of  the  land.*  The 
owner  can  bring  suit  for  his  land,  and  a  hearing  after  forfeit- 
ure will  protect  all  his  rights. 

Where  the  land,  instead  of  being  struck  off  to  the  State  as 
a  bidder  at  the  tax  sale,  is  declared  to  be  "  forfeited  to  the 
State,"  or  equivalent  language  is  used,  it  is  a  serious  question 
whether  an  inquisition  is  not  necessary  in  order  to  divest  the 
title  of  the  rightful  proprietor  and  vest  it  in  the  State.  It  is  a 
maxim  of  the  common  law  that  the  words,  "  shall  forfeit,"  vest 
in  the  king  a  simple  right  to  enforce  the  forfeiture  upon  office 
found,  and  not  the  freehold  in  deed  or  in  law.*  "These  inquests 
of  office,"  says  the  learned  author  of  the  commentaries  upon 
the  laws  of  England,  "  were  devised  by  law  as  an  authentic 
means  to  give  the  king  his  light  by  solemn  matter  of  record ; 
without  which  he  in  general  can  neither  take  nor  part  from  any- 
thing. For  it  is  a  part  of  the  liberties  of  England,  and  greatly 
for  the  safety  of  the  subject,  that  the  king  may  not  enter  upon 
and  seize  any  man's  possessions  upon  bare  surmises,  without  the 
intervention  of  a  jury."  ^  This  reason  is  equally  applicable  to 
our  government  as  to  a  monarchy ;  or  rather  in  a  government 
founded  upon  the  principles  of  liberty  the  reason  is  stronger 
than  in  any  other.  Lord  Coke  says  that  in  all  statutes  declar- 
ing forfeitures  "it  is  intended  upon  office  found;  incidents 
are  ever  supplied  by  intendment."*    The  same  doctrine  is 

^  Baker  e.  Kelley,  11  Minn.  480;  see  also  St.  Anthony  Falls  Water 
Power  Co.  V.  Greely,  Id.  326. 

»  §§  1034-1042.  »  See  Chap.  H.  §§  9  and  75. 

•  Dwarris'  Stat.  743;  Plowd.  486.      "  8  Bl.  Com.  259.     «  2  Inst.  221. 
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maintained  in  Dowtie's  Case  ^  and  in  Page's  Case.'  And  it 
was  recognized  and  applied  by  the  Supreme  Court  of  the 
United  States  in  Fairfax's  Devisee  v.  Hunter's  Lessee.^ 

§  1034.  The  Virginia  statute  of  1790  provided  "  that  in  case 
the  tax  upon  any  tract  of  land  shall  not  be  paid  for  the  space 
of  three  years,  the  right  to  such  land  shall  be  lost,  forfeited, 
and  vested  in  the  commonwealth ;  and  it  shall  be  lawful  for 
any  person  to  acquire  a  title  to  such  land  so  forfeited,  in  the 
manner  prescribed  for  acquiring  titles  to  waste  and  unappro- 
priated lands  in  the  Act  of  1785,  ch.  42."  The  manner  of 
acquisition  prescribed  by  the  recited  act  was  by  paying  lie 
purchase-money  into  the  land  office,  upon  which  a  warrant 
was  directed  to  issue  in  the  name  of  the  purchaser;  under 
this  warrant  a  location  and  survey  was  directed,  and  upon  the 
return  of  the  warrant  and  survey  a  patent  was  to  be  issued 
to  the  locator.  Infants,  femes  covert,  and  persons  non  compos 
were  allowed  three  years  to  redeem,  and  thus  save  the  forfeit- 
ure. The  law  further  required  a  listing  of  the  land,  a  return 
of  the  list,  and  a  publication  of  the  delinquency  of  the  owner. 

§  1035.  In  Kinney  v.  Beverley^  the  latter,  who  was  the 
original  proprietor  of  the  land,  under  a  grant  from  the  com- 
monwealth, brought  an  action  of  ejectment  against  Kinney, 
who  claimed  under  a  warrant  and  survey,  and  patent  of  land 
forfeited  under  the  above-recited  act  of  1785.  A  special  ver- 
dict was  found,  that  the  land  had  never  been  valued  by  the 
listers,  that  the  list  had  never  been  returned,  and  that  the  de- 
linquency of  the  owner  was  not  advertised.  Nor  did  it  appear 
that  the  titie  had  been  vested  in  the  commonwealth  by  means 
of  an  inquisition,  or  in  any  other  manner,  except  by  force  of  the 
statute.  All  the  judges  agreed  upon  a  judgment  in  favor 
of  Beverley,  because :  (1)  The  land  was  not  valued ;  (2)  The 
list  was  never  returned ;  and  (3)  The  land  was  not  advertised. 
But  Tucker  went  further,  and  held  an  inquisition  necessary, 
^ying:  "I  have  always  considered  that  from  the  period  of 
our  revolution  the  commonwealth  succeeded  to  the  political 
character  of  the  king  in  all  cases  whatsoever;  and  that  its 

1  3  Coke,  10.  2  5  Coke,  52. 

•  7  Cranch  (U.  S.),  603.  «  1  Hen.  &  M.  (Va.)  531. 
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rights,  privileges,  and  remedies  were  to  be  in  general  ascer- 
tained by  the  political  character  of  the  king,  where  the  same 
were  not  controlled  or  enlarged  by  the  express  terms  of  the 
constitution,  or  the  clear  and  definite  provisions  of  some  stat- 
ute of  the  commonwealth.  On  this  ground  I  have  held  that 
the  commonwealth  could  neither  take  nor  grant  anything, 
except  by  matter  of  record.  [He  then  cites  Blackstone  and 
Coke,  and  proceeds.]  The  conclusion  which  irresistibly  presses 
itself  upon  my  judgment  is,  that  previous  to  any  grant  or 
location  thereof  there  must  be  some  further  inquiry  made; 
and  as  at  present  advised,  that  this  must  be  done  either  by  an 
inquest  of  oflSce  or  some  other  mode  to  be  provided  for  by  the 
legislature,  whereby  the  certainty  of  the  lands  may  be  shown, 
and  the  seisin  as  well  as  the  right  vested  in  the  common- 
wealth. A  further  reason  in  support  of  this  opinion  arises 
from  that  principle  of  moral  justice  recognized  by  Magna 
Charta  in  England,  and  by  our  Constitution,  whereby  it  is  de- 
clared that  no  man  shall  be  disseised  of  his  freehold  or  be 
condemned,  but  by  the  lawful  judgment  of  his  peers  or  by  the 
law  of  the  land ;  the  meaning  and  intention  of  which  is,  that 
no  man  shall  be  deprived  of  his  property  without  being 
first  heard  in  his  own  defence.  In  the  case  before  us  the 
plaintiff  has  been  disseised  of  his  lands,  and  they  have  been 
granted  over  to  a  third  persouj  without  notice  or  warning 
whatsoever."  ^ 

§  1036.  The  same  doctrine  was  maintained  in  Bobinson  v. 
HufE.2    The  facts  sufficiently  appear  in  the  following  opinion 

'  Upon  this  point  Judge  Boane  gave  a  contrary  opinion,  making  use  of 
the  common  argument  in  favor  of  summary  proceedings  in  collecting  the 
revenue.  He  says :  "  I  cannot  for  a  moment  doubt  the  power  of  the  legis- 
lature to  pass  the  law  in  question ;  nor  can  I  think  that,  under  the  in- 
fluence of  that  power,  and  the  actual  provisions  contained  in  that  law, 
there  is  any  pretence  to  say  the  locations  under  the  act  must  be  preceded 
by  inquisitions  of  office.  Such  a  constructioa  would  defeat  the  great 
end  and  object  of  our  acts  in  this  particular,  would  greatly  affect  our 
revenue,  and  can  only  gain  color  by  giving  to  the  principles  of  the  com- 
mon law,  in  respect  of  inquisitions,  a  supremacy  over  the  positive  acts  of 
the  legislature." 

2  3  Litt.  38. 
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of  the  court :  "  This  is  an  ejectment  in  which  the  lessor 
of  the  plaintiff  below  gave  in  evidence  a  title  derived  from 
the  commonwealth.  The  defendant  then  gave  in  evidence 
a  patent  of  elder  date,  granted  to  Banks  and  Claiborne,  who 
were  strangers  to  this  controversy,  covering  the  contested 
premises.  To  avoid  the  effect  of  this,  the  plaintiff  produced 
and  read  a  certified  extract  from  the  book  of  the  auditor  of 
public  accounts,  showing  that  the  claim  of  Banks  and  Clai- 
borne was  sold  to  the  State  for  taxes  in  1806,  and  never  re- 
deemed. The  court  below,  then,  at  the  instance  of  the  plain- 
tiff, instructed  the  jury  that  the  legal  title  to  the  land  claimed 
by  Banks  and  Claiborne  was  vested  in  the  commonwealth  by 
the  said  sale,  and  that  the  elder  legal  title  to  the  land  in  con- 
troversy was  of  course  in  the  lessors  of  the  plaintiff.  The 
defendant  below  excepted  to  this  instruction,  and  a  verdict 
and  judgment  having  been  rendered  against  him,  he  has  ap- 
pealed to  this  court,  and  relies  on  this  instruction  as  error. 
It  may  be  a  question  of  some  moment,  how  far  the  purchase 
of  Banks  and  Claiborne  by  the  government  could  receive  or 
infuse  validity  into  the  title  of  the  lessor  of  the  plaintiff,  and 
whether  the  right  of  entiy  would  not  pass  exclusively  to  the 
State.  But  we  do  not  suppose  it  necessary  to  inquire  into 
that  question  now;  for  we  are  of  opinion  that  the  sale  for 
taxes  to  the  State  did  not  pass  the  legal  title.  It  is  a  well- 
known  rule  of  the  common  law  that  no  freehold  might  be 
given  to  the  king,  nor  derived  from  him,  but  by  matter  of 
record."  ^ 

§  1037.  "  In  conformity  with  this  principle,  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Fairfax's  Devisee 
V.  Hunter's  Lessee,^  decided  that  the  statutes  of  Virginia, 
which  showed  a  strong  intention  in  the  legislature  to  take 
and  pass  the  title  of  real  estate  without  inquest  of  office,  were 
insufficient  for  that  purpose  without  express  provision  to  that 
effect.  No  doubt  this  principle  applies  to  our  commonwealth 
as  it  did  to  the  crown,  and  it  is  doubtless  a  common-law  rule 
subject  to  the  control  of  the  legislature ;  but  it  is  necessary 
that  it  should  be  clearly  changed  before  we  can  disregard  it. 

1  2  Bl.  Com.  344.  »  7  Cranch  (U.  S.),  603. 
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The  tract  of  land  in  question  was  sold  in  pursuance  of  the 
provisions  of  an  act  of  1806.^  Before  that  time  the  sheriffs 
and  register  could  only  sell  to  individuals,  and  the  State  was 
not  allowed  to  bid.  Deeds  of  conveyance  were  to  be  executed 
by  these  officers  before  the  title  could  pass  to  the  individuals. 
The  act  in  question  barely  let  in  the  State  as  a  purchaser  or 
bidder  at  the  register's  sales,  as  to  all  tracts  which  could  not 
be  sold  to  others,  for  the  arrearages  of  taxes  due.  These 
were  to  'be  stricken  off  to  the  State.'  Whether  the  regis- 
ter, in  case  such  tracts  were  not  redeemed,  was  bound  to 
convey  them  to  the  State,  as  to  other  purchasers,  to  furnish 
suclf  record  as  would  pass  the  title,  or  whether  fm-ther  legis- 
lation was  necessary  to  place  the  title  in  the  State,  we  will 
not  now  inquire ;  for  there  is  no  pretension  of  any  record 
here  by  which  the  State  could  take  the  title,  .except  the  entry 
on  the  books  of  the  auditor,  to  whom  the  register  was  bound 
to  return  an  account  of  the  sales.  We  discover  no  provision 
directing  the  auditor  to  record  these  returns.  We  do  not 
scruple  the  power  of  the  legislature  to  have  made  the  audi- 
tor's books,  or  even  these  returns  of  the  register,  sufficient 
to  pass  the  title.  But  still  it  was  necessary  that  they  should 
make  such  provision  before  we  can  say  that  they  intended  to 
affect  the  common-law  principle.  As  such  provision  is  want- 
ing, we  cannot  say  that  the  State  took  the  legal  estate.  Of 
course  the  instruction  of  the  court  below,  which  assumed  the 
position  that  this  sale,  so  evidenced,  took  the  legal  title  from 
Banks  and  Claiborne  and  passed  it  to  the  State,  so  as  to  ren- 
der it  inoperative  against  the  junior  grant  of  the  lessor  of  the 
plaintiff,  was  erroneous." 

§  1038.  Tlie  Kentucky  statute  of  1801  ^  provided  that  "  any 
person  (infants  and  persons  non  compos  mentis  excepted) 
claiming  lands  in  this  State,  and  failing  to  list  the  same  for 
taxation,  in  the  case  of  a  resident,  when  legally  called  upon 
by  a  commissioner  of  the  tax,  and  in  the  case  of  a  non-resi- 
dent, with  the  auditor,  on  or  before  the  first  day  of  October 
next,  shall,  for,  and  in  consequence  of  such  failure,  forfeit  his 
or  her  claim  to  the  commonwealth."    In  Barbour  v.  Nelson  ^ 

1  3  Litt.  Stat.  335.  »  2  Litt.  Stat.  463.  »  1  Litt.  60. 
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it  appeared  that  the  plaintiff,  who  sued  for  a  tract  of  land 
containing  sixty  thousand  acres,  had  failed  to  list  it  for  taxar 
tion,  as  required  by  the  law.  Whereupon  the  Circuit  Court 
instructed  the  jury  that "  the  title  was  forfeited  to  the  com- 
monwealth, and  the  title  thereof  and  right  of  entry  were 
thereby  divested  out  of  Barbour;  and  that,  without  an  in- 
quest of  oflBce,  the  certificate  of  the  auditor,  showing  that 
the  land  had  not  been  entered  for  taxation,  was  sufficient  to 
show  that  the  plaintiff  had  no  title."  The  Court  of  Appeals 
reversed  a  judgment  rendered  in  pursuance  of  the  foregoing 
instructions,  saying :  "  If,  by  the  operation  of  this  statute,  the 
title  to  lands  is  divested  out  of  non-residents,  immediately  on 
a  failure  to  comply  with  its  requisitions,  in  entering  them  for 
taxation,  the  instructions  of  the  court  below  are  correct; 
but  if  before  the  title  vests  in  the  comnionwealth  the  failure 
to  enter  the  lands  for  taxation  should  be  ascertained  by  an 
office  of  inquisition,  then,  as  no  such  inquisition  appears  to 
have  been  taken  as  to  the  land  patented  to  Barbour,  the  in- 
structions of  the  court  cannot  be  sustained.  That  there  must 
be  an  ofiBce  of  inquisition  before  the  title  vests  in  the  com- 
monwealth will  be  apparent  if  those  rules  of  construction  be 
applied  which  have  invariably  governed  the  English  courts 
in  expounding  their  acts  of  Parliament  declaring  forfeitures 
to  the  king.  Thus,  it  has  been  held,  where  a  man  is  attainted 
by  Parliament,  and  it  is  thereby  ordained  that  all  his  lands 
shall  be  forfeited,  and  it  is  not  said  that  they  shall  be  in  the 
king  without  office,  that  they  shall  not  be  in  the  seisin  of  the 
king,  to  grant  over,  without  ofiBce,  for  it  does  not  appear  of 
record  what  lands  they  are.^  And  while  speaking  on  the 
subject  of  inquests  of  office,  Blackstone,  in  the  third  volume 
of  his  Commentaries,  observes :  '  These  inquests  of  office 
were  devised  by  law,  as  an  authentic  means  to  give  the  king 
his  rights  by  solemn  matter  of  record ;  without  which  he  in 
general  can  neither  take  nor  part  from  anything.'  And  the 
reason  assigned  is,  that '  it  is  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  safety  of  the  subject,  that  the  king 

1  Broke,  title  Office,  cited  and  recognized  in  Nichols  v.  Mchols,  2 
Plowd.  486,  and  3  Coke,  10. 
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may  not  enter  upon  or  seize  any  man's  possession  upon  bare 
surmises,  without  the  intervention  of  a  jury.'  Other  authori- 
ties, to  the  like  import,  might  be  cited ;  but  these  are  suffi- 
cient to  show  that  in  general  the  king  can  take  nothing  but 
by  matter  of  record,  and  that  there  must  be  an  inquest  of 
office  to  entitle  him  to  forfeited  lands,  unless  the  statute  de- 
claring the  forfeiture  declares  the  title  to  be  in  him  without 
office.  If,  therefore,  those  rules  to  which  we  have  adverted 
are  to  have  any  influence  on  the  construction  of  the  statute 
of  this  country,  it  is  obvious  that,  before  office  found,  the 
commonwealth  cannot  be  vested  with  the  title  to  lands  not 
entered  for  taxation ;  for  the  statute  barely  declares  that^  the 
person  failing  to  enter  his  lands  shall  forfeit  his  claim  to  the 
commonwealth,  without  containing  any  expressions  from  which 
it  can  be  inferred  that  the  legislature  intended  to  dispense 
with  the  inquest  of  office.  It  is  true,  in  the  proviso  to  the 
statute  there  is  not  only  a  saving  of  the  rights  of  others,  but 
it  is  declared  also  that  such  rights  shall  be  and  remain  as 
valid  and  secure  as  if  the  claim  which  has  been  forfeited  bad 
never  existed ;  but  that  proviso,  we  apprehend,  ought  not  to 
induce  a  construction  more  imfavorable  to  the  forfeited  claim 
than  would  hare  been  proper  without  it.  Under  that  proviso 
it  would  no  doubt  be  impracticable  for  a  purchaser  of  a  for- 
feited claim,  after  office  found,  to  overreach  an  adverse  title, 
derived  from  the  commonwealth,  junior  in  date  to  that  which 
had  been  forfeited,  and  which  existed  at  the  time  of  the  for- 
feiture ;  but  as,  without  the  proviso,  the  commonwealth  could 
not  be  vested  with  the  forfeited  title  without  office,  so,  under 
the  proviso,  those  having  adverse  titles  ought  not  to  be  al- 
lowed to  set  up  the  forfeiture  to  protect  their  title,  until,  by 
inquest  of  office,  the  title  is  divested  out  of  the  person  failing 
to  enter  it  for  taxation.  And  with  respect  to  the  application 
of  Uiose  rules  of  construction  to  the  statutes  of  this  country, 
we  are  utterly  unable  to  perceive  any  solid  objection.  The 
king,  in  his  political  character,  is  nothing  more  nor  less  than 
policy  and  government  constituted  for  the  direction  of  the 
people ;  and  by  the  change  of  government  produced  by  the 
revolution  the  commonwealth  of  necessity  has  succeeded  to 
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that  political  character.  Tliere  is  an  obvious  propriety,  there- 
fore, in  ascertaining  the  rights  and  remedies  of  the  common- 
wealth, in  the  general,  by  the  standard  of  the  common  law,  as 
respects  the  political  character  of  the  king,  where  the  same 
are  not  varied  by  the  terms  of  the  constitution  or  some  stat- 
utory provision." 

§  1039.  It  will  be  perceived,  upon  a  careful  examination  of 
the  foregoing  opinions,  that  the  common-law  rule  which  re- 
quires an  inquest  of  office  is  applicable  to  the  case  of  lands 
forfeited  to  the  State  for  the  continued  delinquency  of  the 
owner,  unless  it  has  been  changed  by  the  positive  provision  of 
the  statute ;  that  the  rule  will  not  be  considered  as  changed 
unless  the  words  of  the  act  are  clear  and  explicit ;  and  that 
the  opinion  of  Judge  Tucker  is,  that  a  law  positively  dis- 
pensing with  the  inquisition  is  a  violation  of  that  principle 
of  constitutional  law  which  declares  "  that  no  man  shall  be 
disseised  of  his  freehold,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  It  must  be  confessed  that  if  at 
common  law  an  inquisition  was  requisite  to  vest  title  in  the 
government,  in  this  class  of  cases,  —  and  this  seems  to  be 
admitted  by  Coke  and  Blackstone,  —  it  is  difficult  to  perceive 
why  the  term, "  law  of  the  land,"  should  not  be  construed 
in  this  country  under  our  constitutions,  according  to  the 
interpretation  given  to  Magna  Charta.  The  fact  of  a  failure 
to  list  and  the  location  of  the  land  in  the  one  case,  and  the 
non-payment  of  the  tax  and  description  of  the  land  in  the 
other,  ought  to  be  ascertained  judicially,  and  not  left  to 
the  determination  of  the  auditors  or  listers.  There  ought 
to  be  some  higher  evidence  of  title  in  the  government  than 
a  mere  certificate  or  return  of  a  ministerial  officer.  It  will 
also  be  seen  that  this  inquisition  is  essential  even  where  the 
State  becomes  the  purchaser  of  the  land  by  bidding  at  the 
sale,  upon  the  ground  that  the  delinquency  of  the  owner, 
the  fact  that  there  were  no  other  bidders,  and  the  designa- 
tion of  the  land  must  be  ascertained  judicially.  However, 
it  does  not  very  clearly  appear  why  the  State  may  not  stand 
upon  the  same  footing  with  other  bidders  at  the  sale,  unless 
it  is  because  of  the  anomalous  implication  that  the  officer 
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of  the  State  may  convey  to  the  State  the  land  of  another, 
and  act  as  the  agent  of  the  State  in  the  double  capacity  of 
auctioneer  and  bidder.  This  difficulty  is  obviated  in  North 
Carolina,  Ohio,  Michigan,  and  Illinois,  by  express  statutes.^ 
In  the  former  State,  if  no  one  bids  at  the  sale  upon  a  less 
quantity  than  the  whole  tract  offered,  the  governor  is  re- 
garded as  a  bidder  for  the  entire  parcel,  and  the  officer 
conducting  the  sale  is  required  to  execute  and  deliver  to 
the  governor,  for  the  use  of  the  State,  a  deed  for  the 
same.^ 

§  1040.  In  Ohio,  it  has  been  the  universal  practice,  under 
the  statutes  passed  from  time- to  time,  for  the  officer  to  strike 
off  the  lands  unsold  to  the  State,  and  they  were  regarded 
as  redeemable  until  the  legislature  took  some  steps  to  dis- 
pose of  them.  After  a  considerable  accumulation  of  such 
forfeited  lands  in  the  hands  of  the  State,  the  legislature  have 
authorized  them  to  be  disposed  of  at  public  vendue,  either 
by  the  State  auditor,  who  was  required  to  advertise  the  time 
and  place  of  sale,  or  to  send  a  transcript  of  the  list  to  the 
auditor  of  the  county  in  which  the  lands  lay,  and  the  lat- 
ter was  directed  to  advertise  and  sell  them  as  in  ordinary 
cases.* 

§  1041.  The  statute  of  Illinois  *  declared  that  "  every  tract 
of  land  or  town  lot  offered  for  sale  by  any  collector,  as  here- 
inbefore provided,  and  not  sold  for  want  of  bidders,  shall  be, 
and  the  same  is  hereby  declared  to  be,  forfeited  to  the  State 
of  Illinois,  and  thenceforth  all  right,  title,  and  claim  of  the 
former  owner  or  owners  shall  be  considered  as  transferred 
to  and  vested  in  the  State."  The  statute  allowed  owners 
laboring  under  no  legal  disabilities  two  years  to  redeem,  and 
infants,  married  women,  and  lunatics,  one  year  after  their 
disabilities  were  respectively  removed,  upon  payment  to  the 

1  See  1  Comp.  Laws  of  1871,  §  1053. 

*  Doe  d.  Register  v.  Bryan,  2  Hawks  (N.  C),  17;  Jones  v.  Gibson,  2 
Tayl.  T.  R.  (N.  C.)  41. 

*  Buckley's  Lessee  v.  Osbom,  8  Ohio,  180;  Hannel's  Lessee  v.  Smith, 
15  id.  134. 

*  Rev.  Stats.  1845,  pp.  448,  450,  §§  77-90. 
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county  clerk  of  double  the  amount  for  which  the  land  was 
sold,  all  taxes  subsequently  accruing,  and  six   per  cent  in- 
terest.    The   clerk  was  required  to  transmit  a  list  to  the 
auditor,  of  lands  redeemed,  semiannually.     The  auditor  was 
directed  to  furnish,  in  turn  to  the  clerk,  a  list  of  all  lands 
lying  in  his  county,  which  had  been  forfeited  to  the  State ; 
and  the  clerk  was  authorized  to  advertise  and  sell  the  same 
biennially.     The  sheriff  was  required  to  assist  in  the  sales. 
The  clerk  was  directed  to  execute  and  deUver  certificates  of 
sale  to  the  purchasers,  and  on  presentation  of  these  certifi- 
cates the  auditor  was  required  to  convey  the  lands  to  them. 
Such  are  the  substantial  provisions  of  the  statute  of  1845. 
The  language  of  this  law  is  broad  enough  to  vest  the  title 
ipso  facto  in  the  State.     It  is  free  from  all  ambiguity  what- 
ever, —  declares  the  title  of  the  owner  forfeited,  and  transfers 
it  to  the  State.     If  constitutional,  which,  as  we  have  seen, 
is  at  least  a  debatable  point,  the  purchaser,  at  a  sale  of  these 
forfeited  lands,  will  acquire  a  valid  title,  where  the  law  has 
been  strictly  complied  with  by  the  officers  making  the  sale. 
The  only  requirements  are,  a  list  transmitted  by  the  auditor 
to  the  clerk,  an  advertisement  by  the  clerk,  and  a  sale  by  the 
clerk  and  sheriff.^    It  may  be  a  question,  however,  whether 
the  owner  may  not  redeem  at  any  time  before  a  legal  sale  of 
his  land  takes  place.    The  prior  statutes  of  Illinois  were 
similar  to  theOhio  acts  referred  to ;  if  the  land  was  not  sold 
at  the  ordinary  tax  sale,  they  were  directed  to  be  stricken  off 
to  the  State,  and  afterwards  sold  to  the  highest  bidder.    It  is 
presumed  that  in  all  cases  where  lands  have  been  forfeited 
or  struck  off  to  the  State  they  ceased  to  be  taxable ;   and 
if  again  listed  and  sold   by  the  officers,  the   purchaser  will 
acquire  no  title.^    And  under  the  Ohio  and  Illinois  statutes, 
the  county  auditor  in  the  former,  and  the  county  clerk  in  the 
latter  State,  cannot  advertise  and  sell  until  they  are  furnished 
with  a  transcript  of  the  forfeited  lands  by  the  State  auditor.^ 

*  Buckley's  Leasee  v.  Osbom,  8  Ohio,  180. 

'  Of  course,  "the  proceedings  prior  to  the  forfeiture  must  have  been 
regular  in  ^11  respects. 

'  Hannel's  Lessee  v.  Smith,  15  Ohio,  134. 
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§  1042.  The  Ohio  statute  of  Feb.  1,  1825,  declared  that 
forfeited  lands  should  vest  in  the  State,  with  a  proviso  that 
the  former  owner  might  reinvest  himself  with  the  title  by 
paying  all  taxes,  penalties,  and  interest  due  upon  the  land 
at  any  time  prior  to  the  disposition  of  the  land  by  the  State. 
The  act  of  March  14, 1831,  made  provision  for  the  sale  of. 
the  land,  and  declared  "  that  if  any  lands  shall  be  sold  by 
virtue  of  the  provisions  of  this  act,  the  property  of  a  feme 
covert,  minor,  or  insane  person,  or  person  in  captivity,  the 
owner  or  owners  thereof  shall  have  the  right  to  redeem  the 
same,"  etc.  In  Reynolds  v.  Leiper's  Heirs,^  which  was  an 
application  to  redeem  from  a  sale  made  of  foi'feited  lands 
under  the  foregoing  statutes,  it  appeared  that  the  land  in 
question  belonged  to  Thomas  Leiper,  and  was  forfeited  ia 
1826.  Leiper  died  in  May,  1831,  leaving  the  applicants  his 
heirs,  all  of  whom  were  minors ;  the  land  was  sold  Dec.  12,, 
1831,  for  the  taxes  due  thereon  for  the  years  1826,  1827, 
1828,  1829,  1830,  and  1881.  The  redemption  was  resisted 
upon  the  grotind  that,  as  the  forfeiture  happened  during  the 
lifetime  of  the  ancestor,  no  such  estate  descended  to  the  heirs 
as  would  authorize  them  to  redeem..  The  Common  Plea8^ 
ordered  a  redemption,  and  the  order  was  affirmed  by  the 
Supreme  Court. 

§  1043.  Forfeiture  of  Life  Estate.  —  There  was  a  statute  in 
Ohio  which  made  it  the  duty  of  tenants  for  life  to  list  the 
estate  and  pay  all  taxes  assessed  upon  it,  and  declared  that  a 
neglect  to  do  so  "  shall  forfeit  to  the  person  or  persons  in 
remainder  or  reversion  all  the  estate  which  he  or  she,  so 
neglecting  or  refusing,  may  have  in  said  lands,"  etc.  In 
McMillan's  Lessee  v.  Robbins,^  which  was  an  action  of  eject- 
ment by  the  reversioner  to  enforce  a  forfeiture  under  this 
statute,  it  appeared  upon  the  trial  that  William  McMillan,  the 
owner,  made  a  will  devising  the  lands  to  his  wife  for  life,  with 
remainder  to  the  lessors  of  the  plaintiff,  and  died.  The  wife, 
on  Feb.  28, 1825,  made  a  lease  to  the  defendant  of  the  prem- 
ises thus  devised  to  her,  and  which  were  the  same  in  con- 
troversy, for  and  during  the  term  of  her  natural  life,  upon 

»  7  Ohio  (R.  1),  17.  »  5  Ohio,  28.. 
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certain  trusts  for  herself  and  minor  children,  and  thereupon 
the  defendant  entered  into  possession.  Neither  the  tenant 
for  life  nor  her  lessee  ever  caused  the  land  to  be  listed  for 
taxation  in  the  name  of  the  one  or  the  other,  but  it  stood 
listed  in  the  name  of  the  "  heirs  of  William  McMillan."  The 
taxes  for  1827  and  1828  were  not  paid,  and  the  land  was  sold 
for  these  taxes  in  December,  1828,  to  William  Corry,  one  of  the 
lessors  of  the  plaintiff.  On  April  28,  1829,  the  defendant 
deposited  with  the  county  auditor  money  to  redeem  from  the 
tax  sale.  Judgment  was  rendered  for  the  plaintiff,  the  court 
holding:  (1)  That  the  law  was  constitutional;  (2)  That  it 
applied  as  well  to  tenants  for  life  who  lield  the  estatfe  in  trust, 
as  to  ordinary  tenants ;  (3)  That  a  forfeiture  had  been  in- 
curred; (4)  That  the  defendant  could  not  redeem,  because 
his  interest  was  divested  by  the  forfeiture,  and  a  redemption 
could  not  restore  him  to  his  former  rights ;  and  (5)  That  the 
remainder-man  could  enforce  the  forfeiture  by  ejectment. 

§  1044.  'When  the  Foifeiture  takes  Effect  —  A  statute  of 
Virginia,  of  March  11. 1834,  the  last  of  a  series  postponing 
the  time  of  forfeiture  and  extending  the  time  within  which 
redemption  could  be  made,  provided  that  lands  delinquent 
as  to  taxes  should  be  forfeited  Oct.  1, 1834.  Subsequent  acts 
extended  the  time  for  the  redemption  of  such  forfeited  lands 
till  July  1,  1838,  but  treated  the  lands  not  as  delinquent 
merely,  but  as  forfeited.  Under  these  acts  it  was  held  in 
Usher's  Heirs  v.  Pride  ^  that  the  forfeiture  became  complete 
and  the  title  of  the  owners  divested  Oct.  1,  1834,  and  that 
tlie  subsequent  statutes  granted  them  a  mere  right  to  redeem, 
and  to  revest  the  title  by  such  redemption  within  the  after- 
limited  time,  and  did  not  remove  the  forfeiture,  or  postpone 
the  time  when  the  title  was  to  divest. 

§  1045.  ■Waiver.  —  Receiving  portions  of  the  taxes  does 
not  waive  tlie  forfeiture,  but  a  new  levy  for  the  same  taxes  is 
a  waiver. 

In  Hodgdon  v.  Wight,^  where  land  was  forfeited  to  the 
State  for  the  non-payment  of  taxes  due  upon  it,  and  after- 
wards sold  and  conveyed  to  the  purchaser,  and  between  the 

I  15  Gratt.  (Va.)  190.  »  36  Me.  326. 
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day  of  forfeiture  and  the  day  of  the  sale  the  owner  paid 
several  assessments  of  State  taxes  due  upon  the  land,  which 
were  received  by  the  State  without  objection,  and  appropri- 
ated, this  was  held  to  be  no  waiver  of  the  forfeiture.  By  the 
court :  "  It  is  insisted  that  the  State  could  not  assess  the  land 
as  owned  by  others,  and  receive  payment  from  them  for  such 
taxes,  and  yet  claim  to  be  itself  the  owner  of  those  lands  by 
forfeiture.  There  would  have  been  an  inconsistency  in  such 
proceedings  if  there  had  been  no  intention  to  permit  the  own- 
ers to  redeem.  The  State,  however,  does  not  appear  to  have 
insisted  upon  forfeitures  when  it  could  obtain  payment  with- 
out. Such  a  course  of  proceedings  might  perhaps  be  properly 
regarded  as  a  pledge  that  the  owners  would  be  permitted  to 
redeem.  By  the  act  approved  Aug.  10, 1848,  the  owners  of 
the  lands  forfeited  were  not  only  permitted  to  redeem  them 
from  the  State  until  they  were  finally  sold  at  auction  by  the 
land  agent,  but  provision  was  made  that  they  might  redeem 
from  the  purchaser  at  any  time  within  one  year  after  the  sale. 
Under  such  circumstances,  by  continuing  to  assess  them,  and 
to  receive  payment  of  taxes,  the  State  cannot  be  considered 
to  have  waived  any  claim  to  a  forfeiture  further  than  it  has 
manifested  an  intention  to  do  so  by  its  enactments."  ^  So  in 
Crane  v.  Reeder  ^  it  was  held  that  the  State  did  not  waive  its 
right  to  insist  upon  an  escheat,  or  estop  itself  from  afterwards 
claiming  lands  as  escheated  lands,  by  causing  the  same  to  be 
assessed  for  taxation  to  one  who  occupied  them,  and  taking 
proceedings  to  enforce  payment  of  the  taxes  by  selling  the 
lands  for  delinquent  taxes.  But  in  Clarke  v.  Strickland  ^  it 
was  held  that  if  a  tax  was  legal,  and  the  land  forfeited  for  the 
non-payment  of  the  same,  the  forfeiture  was  waived  by  the 
levy  of  another  tax  after  the  title  of  the  State  had  become 
perfect  under  the  forfeiture;  and  that  the  act  of  Aug.  10, 
1848,  ch.  65,  giving  further  time  for  the  payment  of  the  tax, 

*  Where  land  is  claimed  by  forfeiture  under  act  of  1844,  the  legality 
of  proceedings  may  be  questioned  without  paying  or  tendering  tax,  as 
ch.  6,  §  Ho,  of  Rev.  Stats,  of  1857,  requiring  such  payment  or  tender,  re- 
lates to  sales  and  not  forfeitures.     Williamsburg  v.  Lord,  51  Me.  599. 

«  25  Mich.  303.  »  2  Curtis  C.  C.  (U.  S.)  439. 
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was  also  a  complete  waiver  of  all  the  prior  forfeitures ;  but 
that  if  considered  as  a  conditional  and  not  an  absolute  waiver 
and  remission,  and  so  that  the  title  in  the  case  be  considered 
ultimately  to  rest  on  the  old  forfeiture,  yet,  whatever  title  the 
tenant  derives  from  the  sale  thereunder  must  have  its  foun- 
dation in  this  law,  because  it  was  under  the  authority  of  this 
that  the  sale  was  made. 
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CHAPTER  XLV. 

OF  THE  EFFECT.  OP  THE  REPEAL  OP  THE  LAW  UNDEB  WHICH 
THE  PROCEEDINGS  TOOK  PLACE. 

§1046.  Summary  of  the  Subject. — A  repeal  cannot  affect 
rights  already  vested  under  former  law,  but  all  inchoate 
rights  are  ended  by  the  repeal  The  decision  as  to  what  are 
and  what  are  not  vested  rights  is  made  on  broad  grounds  of 
justice,  common-sense,  and  security.  The  right  of  a  purchaser 
at  a  tax  sale  to  have  a  deed  in  accordance  with  the  terms  of 
the  law  at  the  time  of  sale  is  a  right  that  is  vested  at  the 
sale,  and  cannot  be  taken  away  by  subsequent  legislation." 
Eepeals  and  retrospective  effects  of  statutes  are  not  looked 
on  with  favor,  and  will  not  be  implied  unless  such  construction 
is  clearly  necessary .^ 

§  1047.  The  General  Fxinciple.  —  Inchoate  rights  derived 
under  a  given  law  are  lost  by  its  repeal,  unless  expressly 
saved ;  but  rights  vested  before  the  repeal  are  not  affected 
by  it. 

It  is  a  well-established  principle  of  law,  that  when  a  statute 
is  repealed  it  must  be  considered  as  to  all  transactions  in 
fieri,  closed, — as  never  having  had  an  existence  at  all.*  This 
rule  is  subject  to  two  exceptions :  (1)  Where  existing  rights 
and  remedies  are  expressly  saved  by  the  repealing  clause; 
and  (2)  Where  rights  have  become  perfected  and  vested 
under  tiie  old  law,  the  repealed  statute  is  regarded  as  in  full 
force,  notwithstanding  its  repeal.  In  the  former  case  the  old 
law  is  regarded  as  in  full  force,  because  the  legislature  have 
80  declared,  and  its  authority  is  amply  sufficient  to  accomplish 

1  §§  1047-1050.  »  §  1051.  »  §  1052. 

*  Dwanis,  676;  Smith's  Comm.  890. 
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that  intention ;  and  in  the  latter  instance,  where  a  right  has 
become  vested,  it  is  not  within  the  scope  of  legislative  power 
to  divest  it  by  a  repeal  of  the  statute  under  which  it  was 
acquired.^  The  general  rule  is  illustrated  by  the  case  of 
M'Quilken  v.  Doe  d.  Stoddard,^  where  the  land  in  question 
was  sold  Nov.  4, 1824,  for  the  State,  county,  and  road  tax. 
The  road  tax  was  assessed  under  the  law  of  1822,  which  was 
repealed  Sept.  1,  1824,  after  the  assessment  of  the  tax,  but 
before  the  sale  took  place.  The  repealing  law  contained  this 
clause :  "  Saving,  however,  any  act  done,  etc.,  previous  to  the 
passage  of  this  act,  etc."  The  court  held  the  sale  void,  saying : 
"  The  road  law  being  thus  repealed,  the  case  is  without  diflB- 
culty.  The  law  is  well  settled  that  when  a  statute  is  repealed 
it  must  be  considered,  except  as  to  transactions  passed  and 
closed,  as  if  it  had  never  existed.  The  case  before  us  is  one 
where  a  statute  requiring  a  certain  tax  to  be  collected,  and 
prescribing  the  mode  of  its  collection,  was  absolutely  repealed, 
at  least  two  months  before  the  sale  in  question  to  enforce  the 
payment  of  the  tax  was  made ;  and  we  hold  that  such  sale, 
and  all  the  proceedings  for  the  collection  of  the  tax,  after  such 
repeal,  were  void." 

§  1048.  The  Illinois  statute  of  Feb.  26,  1839,  which  pre- 
scribed a  new  mode  of  proceeding  to  enforce  the  collection 
of  taxes,  contained  this  clause :  "  All  acts  and  parts  of  acts 
coming  within  the  purview  and  meaning  of  this  act,  and  all 
laws  or  parts  of  laws  heretofore  passed,  exempting  town  lots 
and  other  property  in  incorporated  towns  from  taxation,  for 
State  and  county  purposes,  together  with  all  laws  heretofore 
enacted,  requiring  merchants  to  obtain  a  license  to  sell  goods, 
are  hereby  repealed :  provided  that  the  repeal  of  said  acts 
shall  in  no  way  affect  or  impair  any  right  or  interest  acquired 
under  said  acts."  An  ejectment  cause  came  before  said  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Illinois, 
several  years  since,  where  the  defendant  relied  upon  the 
statute  of  limitations,  basing  his  adverse  possession  under 
the  act  "to  quiet  possessions   and   confirm  titles  to  land," 

1  Smith's  Comm.  ch.  19. 

2  8  Blackf.  (Ind.)  581. 
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approved  March  2,  1839,^  which  required  "  claim  and  color 
of  title  made  in  good  faith,"  upon  a  deed  made  in  pursuance . 
of  a  sale  for  taxes,  held  after  the  repealing  statute  above 
recited  took  effect,  and  which  sale  was  conducted  in  pursu- 
ance of  the  repealed  law.  The  cause  was  fully  argued,  and 
Judge  Drummond  held,  upon  general  principles,  and  the 
authority  of  the  Indiana  case,  that  the  sale  was  void ;  that 
the  saving  clause  in  the  act  had  reference  only  to  vested 
rights  acquired  by  purchasers,  under  sales  made  prior  to  the 
passage  of  the  repealing  statute,  and  not  to  the  right  of  the 
State  to  collect  the  tax  under  proceedings  in  fieri;  that  it  was 
a  saving  of  private  rights,  and  not  of  those  belonging  to  the 
public ;  that  the  tax  deed  was  void  upon  its  face  when  tested 
by  the  law ;  and  that  the  defendant  had  no  color  and  claim 
of  title  within  the  meaning  of  the  statute  of  limitations.^ 

§  1049.  The  same  principle  was  maintained  by  Judge 
Minshall  (now  deceased),  upon  the  circuit.  The  question 
never  came  before  the  Supreme  Court  of  the  State,  and  it  is 
presumed  that  the  decisions  in  both  cases  were  satisfactory 
to  the  bar.  Certain  it  is,  they  were  correct  upon  general  prin- 
ciples. All  inchoate  rights  derived  under  a  statute  are  lost 
by  its  repeal,  unless  expressly  saved.  In  Bryan's  Adm.  v. 
Harvey's  Adm.^  an  act  of  1842  had  enacted  that  the  tax 
collector,  upon  the  sale  of  land  for  taxes,  should  give  the 
purchaser  a  certificate ;  and  if  the  land  was  not  redeemed 
within  one  year,  the  tax  collector  or  his  successors  should 
give  a  deed,  etc.  The  act  of  1846  provided  that  where  sales 
were  afterwards  made,  the  deed  should  be  delivered  imme- 

1  Session  Laws,  1839,  p.  266. 

2  So  in  Iowa,  where  the  revenue  act  of  1847  was  repealed  by  the  Code 
without  any  saving  of  the  existing  remedies  for  the  collection  of  taxes 
levied  and  delinquent,  and  there  was  no  authority  under  the  Code  for 
selling,  in  1852,  lands  delinquent  for  the  taxes  of  1848,  it  was  held  that 
the  county  treasurer's  deed  of  real  estate,  made  under  a  sale  in  1852  for 
the  delinquent  taxes  of  1848,  conveyed  no  title  to  the  purchaser.  Bleidorn 
o.  Abel,  6  Iowa,  5. 

*  11  Texas,  311.  The  constitutional  question  as  to  whether  such  a  re- 
pealing statute  did  not  impair  the  obligation  of  the  contract  of  sale  was 
not  discussed  in  this  case,  either  by  counsel  or  the  court. 
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diately,  but  contained  no  provision  as  to  taxes  previously 
.levied,  or  as  to  cases  where  certificates  were  outstanding,  and 
it  contained  no  words  of  repeal.  It  was  held  that  the  suc- 
cessor of  the  tax  collector  who  had  sold  and  given  a  certifi- 
cate under  the  act  of  1842  had  no  power  to  give  a  deed,  after 
that  act  was  impliedly  repealed  by  the  act  of  1846,  it  being  a 
power  not  coupled  with  an  interest,  and  necessarily  revoked 
by  the  repeal  of  the  statute  confirming  it. 

§  1050.  Vested  Rights  not  affected  hy  Repeal.  —  It  is  other- 
wise, however,  in  regard  to  such  civil  rights  as  have  become 
so  far  perfected  as  to  stand  independent  of  the  statute ;  or,  in 
other  words,  such  as  have  ceased  to  be  executory,  and  have 
become  executed  and  vested.^  The  rule  that  vested  rights 
acquired  under  a  law  are  not  affected  by  a  repeal  is  founded  in 
good  sense  and  reason,  and  is  consonant  to  the  fundamental 
principles  of  natural  justice.  It  was  derived  from  the  civil 
law.  Puffendorf  remarks  that  "the  law  itself  may  be  dis- 
annulled by  the  author,  but  the  rights  acquired  under  it  must 
still  remain."  This  principle  of  natural  justice  has  become 
one  of  the  axioms  of  constitutional  law  in  this  country.  No 
vested,  right  to  property,  acquired  by  virtue  of  a  statute,  can 
be  divested  by  a  repeal  or  modification  of  the  law.^ 

§  1051.  As  Fart  of  the  Contract  of  Sale,  a  Right  vesta  in  the 
Purchaser  to  have  a  Deed  according  to  the  ItAvr  as  then  existing. 
—  This  principle  was  fully  discussed  by  the  counsel,  and  con- 
sidered by  the  court,  in  Bruce  v.  Schuyler ,3  where  the  defend- 
ant in  error  claimed  title  to  the  land  in  question,  under  a  tax 
sale  made  Jan.  12,  1833,  in  pursuance  of  the  acts  of  1827 
and  1829.  He  paid  the  purchase-money,  and  received  a  cer- 
tificate of  sale  at  the  time  of  his  purchase,  but  the  deed  was 
not  executed  until  Nov.  8, 1883.  Between  the  day  of  the  sale 
and  the  time  when  the  deed  was  executed,  the  laws  of  1827 
and  1829,  as  the  counsel  for  the  plaintiff  in  error  contended, 

1  Butler  o.  Paltaer,  1  Hill  (N.  Y.),  324. 

2  Fletcher  o.  Peck,  6  Cranch  (U.  S.),  87;  Benson  v.  New  York,  10  Barb. 
(N.  Y.)  223;  Plymouth  v.  Jackson,  15  Pa.  St.  44;  Butler  v.  Chariton 
County  Court,  13  Mo.  112;  Wright  o.  Marsh,  2  Greene  (Iowa),  94. 

»  9  111.  221. 
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were  repealed  (Feb.  27, 1827),  thereby  depriving  the  auditor 
of  the  power  to  execute  and  deliver  a  deed  to  the  purchaser 
at  a  sale  made  prior  -to  the  date  of  the  repealing  act.  In  de- 
livering the  opinion,  Chief  Justice  Wilson  said :  "  But  there 
is  a  constitutional  ground  upon  which  this  question  may  be 
placed,  that,  I  think,  is  conclusive.  1  admit  that  a  court 
ought  not  to  declare  a  law  unconstitutional  unless  the  oppo- 
sition between  it  and  the  constitution  is  direct  and  clear ;  but 
when  such  is  the  case,  the  duty  of  the  court  is  imperative, 
and  if  it  should  shrink  from  its  performance,  it  would  betray 
the  trust  confided  to  it.  Was  it  within  the  constitutional 
competence  of  the  legislature  to  abolish  the  power  of  the 
auditor  to  make  a  deed,  after  the  passage  of  the  act  of  1833, 
to  land  sold  prior  to  that  time,  under  the  act  of  1827,  au'd 
thereby  deprive  a  purchaser  of  a  deed  from  that  oflBcer,  or 
any  other  authority  competent  to  make  a  valid  one?  The 
Constitution  of  the  United  States  provides  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  a  contract,  etc.  The 
State  constitution  contains  the  same  prohibition  upon  the 
power  of  the  legislature,  with  the  difference  of  the  word 
'  validity '  in  the  place  of  that  of  '  obligation,'  used  in  the 
Constitution  of  the  United  States.  Is  the  sale  made  by  the 
auditor  of  the  land  in  question  a  contract  within  the  meaning 
of  the  Constitution  ?  That,  I  think,  will  be  manifest  by  ad- 
verting to  the  law  authorizing  the  sale,  and  the  action  under 
it.  In  order  to  collect  its  revenue,  the  State  authorizes  the 
auditor  to  sell  the  land  of  delinquent  taxpayers ;  that  officer 
accordingly  gives  notice  that  he  will  sell  all  such  lands  at  a 
time  and  place  specified;  and  as  an  inducement  to  purchasers, 
the  law  provides  that  the  auditor  shall  give  to  the  purchaser 
a  certificate  of  purchase,  or  a  deed,  at  the  option  of  the  pur- 
chaser, to  the  whole  or  such  part  of  each  tract  of  land  as  he 
may  purchase  and  pay  the  tax  due  thereon.  Upon  these 
terms  the  land  is  sold,  the  stipulated  price  paid  by  the  pur- 
chaser, and  a  deed  therefor  executed  by  the  auditor;  but 
before  the  deed  is  made,  the  law  authorizing  this  oflScer  to 
sell  and  convey  delinquent  lands  is  said  to  be  repealed,  and 
the  dnty  of  making  these  sales  is  imposed  upon  other  officers. 
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The  case  thus  stated  embraces  all  the  constituent  parts  of  a 
contract  so  fully  and  clearly  as  to  leave  no  doubt  as  to  the 
character  of  the  transaction.  All  argument,  therefore,  to 
prove  it  a  contract  would  be  superfluous ;  and  that  it  is  such 
an  one  as  is  contemplated  by  the  Constitution,  can,  I  think, 
be  made  equally  clear,  and  if  so,  it  follows  that  the  legisla- 
ture could  not  constitutionally  destroy  the  authority  of  that 
officer  to  convey  the  land  according  to  the  terms  of  sale,  by 
a  repeal  of  the  law  requiring  the  performance  of  that  duty. 
Such  an  act  would  impair  the  obligation  of  the  contract,  and 
would  consequently  be  void.  By  a  series  of  adjudications,  the 
constitutional  provision  referred  to  has  been  so  construed  as  to 
protect  the  validity  of  contracts  from  all  legislative  encroach- 
ruent  in  any  and  every  form  in  which  it  may  be  assailed. 
Any  act,  therefore,  which  changes  the  expressed  intention  of 
the  parties  to  a  contract,  or  that  which  results  from  their 
stipulations,  is  held  to  impair  its  validity ;  and  it  is  immaterial, 
as  to  the  extent  or  the  manner  of  the  change,  whether  it  be 
ever  so  minute,  or  relates  to  its  construction,  its  evidence, 
or  the  time  or  manner  of  its  performance,  the  conclusion  is 
the  same.  Every  conceivable  change  of  a  contract  impairs 
its  validity,  and  renders  it  null  and  void.  This  constitutional 
provision  extends  to  and  embraces  both  contracts  executed 
and  executory,  and  as  well  those  entered  into  by  a  State  as 
those  made  by  individuals.  And  in  a  leading  case  upon  this 
subject  it  has  been  held  by  the  Supreme  Court  of  the  United 
States  that  a  legislative  grant  is  a  contract  within  the  mean- 
ing of  the  Constitution,  and  that  a  subsequent  act  of  the  legis- 
lature repealing  it  was  null  and  void  for  that  reason.  It  is 
insisted,  however,  by  the  counsel  for  the  defendant,  that  the 
subsequent  act  of  the  legislature,  which  repealed  the  fourth 
section  of  the  act,  which  requires  a  conveyance  to  be  made  to 
the  purchaser,  is  not  in  conflict  with  the  Constitution,  because 
it  operates  only  upon  the  remedy  of  the  purchaser,  and  not 
upon  the  obligation  of  the  contract ;  and  numerous  authorities 
are  referred  to  for  the  purpose  of  sustaining  this  position,  but 
they  totally  fail  to  do  so.  The  execution  of  a  deed  to  the 
purchaser  by  the  auditor,  at  the  time  and  in  the  form  pre- 
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scribed  by  the  law,  is  as  much  a  part  of  the  contract  as  any 
other  portion  of  it.  It  is  one  of  the  stipulations  contained  in 
the  law,  as  an  inducement  to  the  purchase  of  the  land ;  and 
from  its  importance  as  confirming  and  evidencing  title  it  can- 
not be  doubted  was  in  the  contemplation  of  the  purchaser  at 
the  time  he  made  the  contract.  It  therefore  enters  into  and 
forms  a  part  of  the  binding  obligation  of  the  contract,  as  much 
as  the  agreement  of  the  purchaser  to  pay  the  price  of  the  land 
at  which  it  was  bid  off  by  him.  It  is  not  controverted  that 
the  legislature  may  change  the  nature  and  extent  of  the 
remedy  by  which  a  contract  and  the  rights  of  the  parties 
may  Be  enforced.  But  the  cases  referred  to  by  the  counsel 
for  the  defendant,  to  justify  the  repeal  insisted  upon,  are  such 
as  affect  vested  rights  which  are  not  secured  by  any  constitu- 
tional provision  by  reason  of  their  not  vesting  under  a  con- 
tract, or  such  as  take  away  a  peculiar  privilege,  conferred  by 
prior  act,  or  the  repeal  of  a  penal  or  criminal  law,  by  which 
the  jurisdiction  of  the  court  is  divested,  before  any  right  un- 
der it  has  ripened  into  a  contract  or  vested  interest.  The 
authority  to  either  repeal  or  modify,  according  to  their  nature, 
these  pre-existing  laws,  is  admitted.  There  is  also  another 
class  included  in  the  reference,  viz.,  recording  and  limitation 
laws,  in  relation  to  which  a  great  stretch  of  legislative  power 
is  allowed,  yet,  even  with  regard  to  them,  it  is  not  without  its 
limit.  The  obligation  of  a  contract  is  that  which  obliges  a 
party  to  perform  his  contract,  or  repair  the  injury  done  by  a 
failure  to  perform;  and,  as  regards  the  remedy,  it  may  be 
modified  by  the  legislature,  but  not  entirely  abolished,  for  in 
substituting  one  mode  of  proceeding  for  another,  they  must 
afford  a  reasonable  remedy.  An  act  that  should  wholly  ex- 
tinguish all  existing  remedy,  so  as  to  leave  no  redress,  and 
no  means  of  enforcing  a  contract,  would,  by  operating  in 
presenti,  impair  its  obligation.  If,  therefore,  the  act  of  1833 
be  regarded  as  abolishing  the  power  of  the  auditor  to  make 
the  deed  in  question,  it  is  equally  obnoxious  to  the  constitu- 
tional prohibition,  whether  it  is  considered  as  operating  upon 
the  obligation,  or  the  remedy  upon  the  contract,  because  it 
extinguishes  all  redress,  by  taking  from  the  purchaser  all 
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remedy  ragainst  the  only  one  who  had  authority  to  make  the 
conveyance,  without  substituting  any  one  in  his  place  for 
that  purpose,  which  might  have  been  done;  for  it  is  not 
contended  that  there  is,  or  can  be,  a  vested  right  in  a  par- 
ticular remedy,  or  in  a  special  mode  of  administering  it 
In  these,  then,  there  is  no  vested  right ;  but  there  is  such 
a  right  in  some  substantial  and  eflBcient  remedy,  and  that 
right  is  as  much  within  the  protection  of  the  constitution  as 
the  obligation  of  the  contract.  The  act,  therefore,  that  takes 
away  the  old  remedy,  as  is  contended  has  been  done  in  this 
case,  without  providing  a  new  one,  is  repugnant  to  the  Con- 
stitution, and  void.  It  has  been  suggested  by  cotmsel,  that 
the  legislature  would  make  a  deed  upon  a  proper  application ; 
but  that  is  not  an  adequate  remedy,  the  grant  of  which  de- 
pends upon  the  will  of  the  legislature.  '  When,'  says  Judge 
Story, '  we  speak  of  the  obligation  of  a  contract,  we  include 
in  the  idea  some  known  means,  acknowledged  by  the  munici- 
pal law,  to  enforce  it.'  It  is  also  a  well-settled  principle  that 
the  repeal  of  a  law  in  which  a  contract  consists  is  an  infringe- 
ment of  the  constitution.  A  legislative  grant  is  a  contract  of 
this  description,  and  so  is  the  one  under  consideration,  so  far 
as  relates  to  the  conveyance.  A  repeal,  therefore,  of  that 
part  of  the  law  which  provides  for  a  conveyance,  would  im- 
pair to  that  extent  the  obligation  of  the  contract.  Whatever 
diversity  of  opinion,  therefore,  there  may  be,  as  to  how  far 
the  existing  law  enters  into  and  forms  a  part  of  a  contract 
between  individuals,  as  a  general  rule,  I  think  there  can  be 
no  question  that  it  does  so  in  this  case,  and  that  the  pur- 
chaser's title  to  a  deed  cannot  be  taken  from  him  by  the 
repeal  of  a  law  that  forms  part  of  the  contract.  If  it  was 
otherwise,  then  every  executory  contract  entered  into  by  the 
State,  or  its  officers  on  her  behalf,  in  virtue  of  an  act  of  the 
legislature,  may  be  avoided  by  them  at  discretion,  although 
the  terms  of  the  contract  have  been  complied  with  by  the 
other  contracting  party." 

§  1052.    Implied  Repeal  or  Retrospective  Action  of    Statutes 
is  discountenanoed.  —  It  is  well  settled  that  repeals  by  impli- 
cation are  never  favored,  and  that  the  repugnancy  between  a 
1004 


IMPLIED  BEPEAL.  §  1052 

prior  and  subsequent  statute  must  be  of  such  a  character  that 
the  two  cannot  be  reconciled  with  each  other,  and  made  to 
stand  together.  In  this  connection  it  may  be  added  that  no 
revenue  law  is  to  have  a  retrospective  operation,  imless  the 
language  of  the  law  is  so  clear  and  explicit  as  to  leave  no 
room  for  doubt ;  and  even  then,  if  such  retroaction  has  the 
effect  to  divest  rights  acquired  under  the  prior  law,  such  a 
construction  cannot  be  tolerated.^  And  it  may  b&  laid  down 
as  a  general  rule,  that  in  determining  the  validity  of  a  tax 
title  the  case  must  be  governed  by  the  law  as  it  stood  at  the 
time  of  the  assessment  and  sale.^ 

»  Garrett  v.  Doe  d.  Wiggins,  2  HI.  335. 

'  Brown  V.  Veazie,  25  Me.  359;  Eldridge  v.  Tibbitts,  5  La.  Ann.  380. 
Where  a  sale  was  made  while  the  law  extending  a  manied  woman's  right 
of  redemption  beyond  three  yeais  was  in  foroe,  the  subsequent  repeal  of 
that  law  did  not  affect  the  right  to  redeem  from  such  sale.  Adams  v. 
Beale,  19  Iowa,  61 ;  Myers  v.  Copeland,  20  id.  22.  And  conversely  there 
is  a  vested  right  on  the  part  of  a  purchaser  to  acquire  an  absolute  title  if 
the  land  is  not  redeemed  within  the  time  fixed  by  the  law  existing  at  the 
time  of  sale.  This  subject  is  also  somewhat  considered  in  McCulloch  v. 
Dodge,  6  B.  I.  316. 

1005 


CHAPTER  XLVI. 

OP  THE  JURISDICTION  OP  THE  COURTS  IN  CAUSES  INVOLVING 
VALIDITY  OP  TAX  SALES,  AND  OP  THE  REMEDIES  OP  PARTIES 
INTERESTED   THEREIN. 

§  1053.  Summary  of  the  Subject.  —  A.  The  owner  may  have 
redress  (1)  Before  the  sale  by  a  bill  in  equity  to  enjoin  the 
collection  of  the  tax,i  prevent  the  sale,  the  clouding  of  his 
title,^  and  the  consequent  injury  to  the  marketable  qualities 
of  his  estate,  for  which  threatened  mischief  he  has  no  ade- 
quate remedy  at  law,  since  his  possession  precludes  his  suing 
in  ejectment.^  Some  cases  *  refuse  an  injunction  when  the 
proceedings  are  void  on  their  face,*  but  the  distinction  is  un- 
tenable ;  ®  (2)  And  after  the  sale  by  bill  in  equity  to  set  aside 
the  sale,  cancel  the  deed,  and  perpetually  enjoin  any  disturb- 
ance of  the  title  or  possession  by  any  one  claiming  under  the 
tax  sale.^  The  owner  must  show  possession  in  himself,  other- 
wise his  remedy  at  law  by  ejectment  would  be  sufficient ;  and 
in  some  States  there  are  provisions  requiring  him  to  show  title 
in  himself,  or  the  person  from  whom  he  claims,  to  the  land  at 
the  time  of  assessment  and  sale.®  Equity  will  not  relieve  one 
who,  knowing  the  need,  has  neglected  to  avail  himself  of  his 
right  to  a  hearing  before  the  board  of  review.®  One  who 
seeks  equity  must  do  equity ;  and  the  owner  will  be  required 
to  pay  the  purchaser  what  is  justly  due  from  the  former  on 
account  of  the  land  as  a  condition  to  a  decree  in  his  favor.^" 
(3)  The  owner  may  have  mandamus  to  compel  the  officers  of 
the  law  to  do  their  duty  by  him,^^  may  sue  for  trespass 
upon  the  land  in  his  possession,!^  and  may  recover  forfeited 

1  §  1060.  2  §§  1066,  1067.  »  §§  1054-1059.  *  §  1055. 

'  §  1067.  »  §  1054.  »  §§  1062-1064.  ^  §  1065. 

«  §  1061.  10  §  1068.  w  §  1069.  "  §  1070. 
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lands  from  the  State's  vendee.^  B.  Creditors  of  the  owner 
may  also  sue  directly  to  set  aside  the  tax  title,  but  they  can- 
not attach  property  in  the  possession  of  the  tax  claimant.^ 
C.  The  purchaser  may  have  mandamus  to  compel  the  officers 
to  execute  a  proper  deed,*  etc.,  and  may  bring  a  bill  to  quiet 
his  title,*  but  it  is  questionable  whether  equity  will  aid  one 
who  purchases  an  equitable  title  at  a  tax  sale  to  compel  a 
conveyance  of  the  legal  title ;  ^  the  inadequacy  of  consideration 
is  against  him.^  He  may  bring  ejectment  for  possession,  but 
even  the  legislature  cannot  give  him  possession  without  judi- 
cial process.'^  Equity  cannot  aid  the  defective  execution  of  a 
statutory  power.^  Under  the  laws  of  the  United  States,  if 
land  is  sold  to  the  government,®  or  to  an  individual,^"  for  more 
than  the  taxes,  charges,  and  costs,  the  surplus  shall  be  held 
in  the  treasury  for  the  owner,  and  he  may  sue  in  the  Court  of 
Claims  for  it  after  demand  and  refusal.  The  statute  of  limi- 
tation runs  from  his  application  to  the  Secretary  of  the 
Treasury .1"  In  Michigan,  after  the  holder  of  a  tax  title  has 
recorded  it  and  held  possession  many  years,  the  holder  of  the 
original  title  cannot  question  the  tax  title  in  collateral  pro- 
ceedings as  ejectment  brought  against  the  tax  claimant.^^  "  It 
is  the  duty  of  the  Federal  courts  to  follow  the  decisions  of  the 
State  courts  on  State  laws  regulating  proceedings  in  cases  of 
tax  sales."  ^ 

§  1054.  Remedy  in  Equity  before  Sale.  —  An  application  for 
injunction  is  addressed  to  the  sound  discretion  of  the  court. 
Equity  will  not  allow  an  illegal  sale  to  go  on  to  the  raising  of 
a  cloud  on  the  owner's  title  which  he  cannot  remove  at  law 
because  he  is  in  possession,  which  facts  will  make  it  impos- 
sible for  him  to  bring  ejectment.  New  York,  New  Hampshire, 
California,  etc.,  will  not  enjoin  if  the  tax  proceedings  are  void 

1  §  1071.  2  §  1072.  »  §  1073.  <  §  1076. 

«  §  1074.  6  §  1075.  ''  §  1077.  «  §§  1078-1081. 

'  United  States  v.  Lawton,  110  U.  S.  146  (1883). 
i»  United  States  v.  Taylor,  104  U.  S.  216  (1881). 
"  Blanchard  v.  Powers,  42  Mich.  621  (1880). 

^  Raymond  v.  Longworth,  14  How.  (U.  S.)  78  (1852);  Hodgdon  v. 
Burleigh,  4  Fed.  Rep.  128  (1880). 
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on  their  face,^  holding  that  in  such  a  case  no  cloud  is  put  on 
the  title ;  but  the  position  is  untenable,  for  it  as  much  requires 
judicial  ascertainment  to  clear  the  title  in  the  eyes  of  buyers 
and  of  the  public  in  such  a  case  as  in  any  other,  and  the 
owner  labors  under  the  same  difficulties  as  to  brin^g  suit  at 
law. 

Ordinarily,  the  validity  of  a  tax,  and  the  regularity  of  the 
proceedings  to  enforce  its  collection,  are  questions  properly 
cognizable  in  a  court  of  law.^  But  a  court  of  equity  undoubt< 
edly  possesses  ample  authority  to  restrain  a  tax  sale,  where 
injustice  might  result  but  for  this  restraining  power.  It  is 
well  established  that  equity  will  restrain  the  sale  of  an  estate 
in  all  cases  of  trusts  and  special  authorities  where  the  sale 
would  be  inequitable,  or  operate  as  a  fraud  upon  the  rights  or 
interests  of  third  persons ;  and  especially  where  the  trustee  is 
about  to  abuse  his  trust,  or  the  donee  his  authority."  This 
principle  is  applicable  to  tax  sales.  Where  the  officer  has  no 
power  to  sell,  or  proceeds  to  sell  without  observing  the  more 
essential  requirements  of  the  statute  under  which  he  derives 
his  authority,  a  court  of  equity  may  enjoin  the  sale.^    The 

1  §§  1055-1067. 

'  That  a  court  will  not  older  the  marshal  to  put  the  purchaser  at  a  tax 
sale  in  possession,  but  will  leave  him  to  his  remedy  at  common  law,  see 
Jennings  v.  Rudd,  40  Ga.  49.  In  1858,  the  legislature  of  Michigan  at- 
tempted to  confer  the  power  of  adjudicating  upon  tax  titles  upon  Circuit 
Court  Commissioners ;  but  the  Supreme  Court  held  that  this  was  a  judicial 
power,  and  could' not  be  constitutionally  vested  in  those  ofBcers.  See  Art. 
6  of  Michigan  Constitution,  §  6;  Waldby  o.  Callendar,  8  Mich.  430;  see 
also  Case  v.  Dean,  16  id.  12.  By  certiorari  in  New  Jersey.  See  State; 
ex  rel.  Baxter,  v.  Jersey  City,  36  N.  J.  L.  188;  State  ».  Maydr,  Id.  288. 
Within  the  period  of  redemption  the  principal  may  either  sue  in  equity  for 
relief  from  the  fraud  of  his  agent  in  taking  a  tax  deed  in  his  own  name, 
by  compelling  the  conveyance  of  the  title  or  otherwise,  or  he  may  main- 
tain ejectment,  relying  on  the  fraud  as  estopping  the  defendant  from  set- 
ting up  the  tax  title.  McMahon  v.  McGraw,  26  Wis.  614.  That  fraud 
avoids  a  tax  deed  at  law  as  well  as  in  equity,  see  also  Mather  v.  Hutchin- 
son, 25  Wis.  27.  But  in  Mt.  Carbon  Goal  &  R.  Co.  ».  Andrews,  53  Bl. 
176,  it  was  held  that  the  validity  of  a  tax  could  not  be  tested  byr^levib. 

*  Waterman's  Eden  on  Injunctions,  339,  note. 

*  That  equity  wiU  not  enjoin  a  tax  attempted  to  be  levied  by  an 
officer  de  facto  under  authority  incident  to  his  office,  but  may  do  so 
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officer  has  no  right  to  proceed  in  such  a  case  or  in  such  a 
manner ;  ^  and  the  execution  of  the  power  under  such  circum- 
stances is  calculated  to  cast  a  cloud  ^  upon  the  title  of  the 

if  the  levy  is  by  one,  without  color  of  o£Bce,  to  -which  such  power  is 
incident,  see  Munson  v'.  Minor,  22  111.  594.  In  Hunnewell  ».  Charles- 
town,  106  Mass.  350,  it  is  held  that  the  sale  of  land  for  taxes  will 
not  be  enjoined,  though  the  tax  is  illegal  and  void,  there  being  an 
adequate  remedy  at  law  by  action  to  recover  back  the  tax.  See  also 
Loud  V.  Cbarlestown,  99  Mass.  208.  So,  for  a  similar  reason,  it  is 
held  in  the  following  cases  that  the  collection  of  a  tax  on  personalty 
will  not  be  enjoined,  though  the  tax  is  illegal  and  void.  Sayre  v.  Tomp- 
kins, 23  Mo.  443;  Barrow  c.  Davis,  46  id.  394;  Hopkins  v.  Lovell, 
47  id.  102;  so  in  Rockingham  Ten  Cent  Sav.  Bank  v.  Portsmouth,  52 
K.  H.  17,  the  same  rule  was  applied  to  the  collection  of  a  tax  on  real  es- 
tate. See  also  Corwin  v.  Campbell,  45  How.  Pr.  (N.  Y.)  10,  and  the  cases 
there  cited;  also  Ritter  v.  Patch,  12  Cal.  298;  Berri  v.  Patch,  Id.  299; 
Brewer  v.  Springfield,  97  Mass.  152 ;  Worth  v.  Fayetteville,  Winst.  Eq. 
(N.  C.)  70  (Hiusd.  ed.  617).  The  sale  of  lands  for  taxes  may  be  en- 
joined as  to  the  excess  over  the  legal  taxes  where  the  supervisor  fraud- 
ulently assessed  the  land  above  its  real  value,  and  relatively  above  the 
other  assessments  on  his  roll,  with  a  view  to  impose  upon  the  owner  more 
than  his  just  share  of  the  burden.  Merrill  v.  Humphrey,  24  Mich.  170 ; 
see  also  Milwaukee  Iron  Co.  ».  Hubbard,  29  Wis.  51 ;  Lefferts  ».  Calumet 
County  Sup.,  21  id.  688.  But  the  naked  charge  that  the  lands  of  non-resi- 
dent complainants  are  assessed  higher  relatively  than  the  lands  of  residents 
is  not  sufficient  to  warrant  equitable  relief.  Pillsbury  v.  Humphrey,  Au- 
ditor-GSeneral,  26  Mich.  245.  And  complainant  must  distinguish  in  his  bill 
the  illegal  taxes  of  which  he  complains  from  the  legal ;  and  where  he  states 
the  total  sum  levied  against  each  parcel  without  distinguishing  the  differ- 
ent taxes,  if  he  fails  to  show  that  all  were  illegal,  his  bill  will  not  be  sus- 
tained. Pillsbury  v.  Auditor-General,  supra  ;  see  also  Conway  v.  Waverly, 
T.  B.,  15  Mich.  257;  Palmer  v.  Napoleon  Township,  16  id.  176.  And 
the  bill  must  show  to  what  extent  the  tax  is  illegal,  or  that  it  is  impossible 
to  separate  the  legal  from  the  illegal.  Briscoe  v.  Allison,  43  HI.  291; 
Taylor  v.  Thompson,  42  id.  9. 

1  See  Williams  v.  Cammack,  27  Miss.  209. 

"  Where  a  tax  is  declared  by  statute  to  be  a  lien  upon  the  premises  as- 
sessed, and  where  the  deed  to  be  executed  upon  the  sale  therefor  is  by  law 
prima  facie  evidence  of  regularity,  such  tax  constitutes  a  cloud  upon  the 
title,  and  its  collection,  if  illegal,  may  be  restrained  by  injunction.  Sco- 
field  V.  Lansing,  17  Mich.  437;  see  also  Palmer  v.  Rich,  12  id.  414.  But 
a  tax  deed  upon  a  prior  sale,  though  made  and  recorded  after  one  upon 
a  subsequent  sale,  does  not  constitute  any  cloud  upon  the  title  of  the 
grantee  in  the  latter.  Truesdell  v.  Rhodes,  26  Wis.  215.  A  certificate 
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owner,^  and  to  render  it  unmarketable  in  the  equitable  sense 
of  that  term.  And  the  effect  may  be  that  a  legal  contest 
about  the  right  may  be  postponed  until  the  evidence  of  the 
owner's  right  may  become  lost  by  time  or  accident.  Where 
the  owner  is  in  possession  of  the  land  at  the  time  the  illegal 
proceeding  is  about  to  take  place,  he  has  no  remedy  in  a 
court  of  law  which  would  indemnify  him  for  the  threatened 
wrong  to  his  title.  Should  a  sale  and  conveyance  take  place 
under  the  proceedings  alleged  to  be  illegal,  the  owner,  because 
of  his  possession,  could  not  test  their  legality  by  an  action  of 
ejectment ;  *  and  unless  the  purchaser  at  the  tax  sale,  or  those 

of  sale  made  upon  a  sale,  invalid  by  reason  of  the  assessment  having  been 
made  against  the  plaintiff  under  one  aggregate  value  of  lots  owned  by  him, 
and  others  neither  owned  nor  occupied  by  him,  would  constitute  a  cloud 
upon  his  title;  the  fact  that  he  did  not  occupy  the  lots  which  he  did  not 
own  not  being  a  matter  of  record.  Hamilton  v.  Fond  du  Lac,  25  Wis. 
490;  see  also  Siegel  v.  Outagamie  County  Sup.,  26  id.  70. 

'  ^  A  party  cannot  maintain  an  action  to  remove  a  cloud  from  the  title  to 
land  in  which  he  has  no  interest,  upon  the  sole  ground  that  he  has  war- 
ranted the  title;  he  can  only  be  called  upon  on  his  covenant  where  there 
has  been  an  eviction  under  valid  and  paramount  title.  Bissell  v.  EeUogg, 
60  Barb.  (N.  Y.)  617. 

2  Polk  V.  Rose,  25  Md.  153;  see  also  Reed  v.  Tyler,  56  HI.  288.  But 
when  the  premises  are  not  in  the  actual  possession  of  any  one,  it  seems  a 
recorded  tax  deed  draws  after  it  constructive  possession,  and  the  owner 
may  maintain  ejectment  against  the  grantee  of  the  deed.  Parish  v.  Eager, 
15  Wis.  532.  But  a  tax  deed  void  upon  its  face  cannot  draw  after  it 
nor  to  it  the  constructive  possession  of  land,  though  the  land  is  vEicant 
and  unoccupied.  Sapp  v.  Morrill,  8  Kan.  677.  A  party,  when  ask- 
ing for  equitable  relief  in  removing  clouds  from  his  title,  must  be  in 
the  actual  possession  of  the  lands,,  or  they  must  be  anoccupied,  or  not 
in  the  actual  possession  of  another;  otherwise  his  remedy  is  complete 
at  law.  Miller  v.  Neiman,  27  Ark.  233;  see  also  Chaplin  v.  Holmes,  id. 
414,  416.  Under  the  Michigan  statute  of  1865,  p.  576,  providing  "  that 
any  person  claiming  title  to  lands  through  the  Auditor-General's  deed, 
executed  upon  a  sale  thereof  for  non-payment  of  taxes,  may  file  a  bill  in 
chancery  to  quiet  his  title  thereto,  without  taking  possession  thereof,"  etc., 
it  was  held  that  this  act  does  not  authorize  such  proceeding  against  a 
defendant  in  possession,  its  purpose  being  to  extend  the  remedy  by 
bill  in  equity  to  cases  where  the  land  was  vacant,  and  where  under  the 
then  existing  law  the  complainant  could  not  file  a  bill  without  first 
taking  possession.  Tabor  v.  Cook,  15  Mich.  322.  For  the  constitutional 
question  decided  in  this  case  in  relation  to  said  act,  see  §  75,  note  3. 
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claiming  under  him,  disturb  the  possession,  or  commit  some 
act  of  trespass,  to  the  injury  of  the  inheritance,  thereby  inrit- 
ing  the  rightful  proprietor  to  a  contest,  the  latter  would  be 
entirely  remediless  at  law,  and  compelled  to  await  the  action 
of  the  adverse  claimant.  Surely  under  such  circumstances  a 
court  of  equity  would  grant  relief  upon  the  familiar  principles 
of  action  in  that  court.^ 

§  1055.  The  New  York  authorities  seem  to  be  somewhat 
vacillating  upon  this  point.  In  one  case,  it  is  said  that  if  the 
proceedings  are  void,  the  law  affords  an  adequate  remedy 
without  a  resort  to  a  bill  in  equity ;  in  such  case,  the  sale 
would  «iot  divest  the  title :  on  the  other  hand,  where  the  pro- 
ceedings are  merely  erroneous,  and  not  void,  there  is  no  equi- 
table power  in  the  court  to  revise  and  correct  them.^    But  rn 

Under  §  29,  ch.  141,  Revised  Statutes  of  Wisconsin,  it  is  held  that  the 
action  to  remove  a  cloud  thereby  authorized  cannot  he  maintained  except 
hy  one  who  is  in  the  actual  and  visible  possession  of  the  premises.  Grim- 
mer V.  Sumner,  21  Wis.  179 ;  Wals  ».  Grosvenor,  31  id.  681,  overruling  on 
that  point  Taylor  v.  Hountree,  28  id.  391.  In  a  suit  to  quiet  title  under 
the  Michigan  statute  (2  Comp.  Laws  of  1857,  §  3490),  complainant  is  only 
bound  to  make  out  a  case  as  against  the  defendant,  and  will  not  be  re- 
quired to  make  proof  of  title  beyond  that  which,  when  establishing  a 
presumptive  case  against  the  defendant,  has  not  been  met  by  any  proofs 
adequate  to  shake  or  destroy  it.  Thus  proof  that  a  deceased  person  occu- 
pied land  several  years  and  died  in  possession  is  presumptive  evidence  of 
seisin  in  favor  of  his  heirs  or  of  purchasers  from  the  estate ;  a  fortiori,  in 
resisting  a  tax  title  set  up  under  an  assessment  against  the  estate  of  the 
deceased  by  name.     Hall  v.  Kellogg,  16  Mich.  135. 

*  A  bill  to  restrain  the  collection  of  taxes  on  the  ground  that  they  con- 
stitute a  cloud  upon  the  title  must  set  forth  the  description  of  the  lands, 
or  it  cannot  be  sustained.  Conway  v.  Waverly,  T.  B.,  15  Mich.  257.  A 
bill  quia  timet  will  lie  to  remove  the  cloud  caused  by  a  void  sale  on  a  spe- 
cial assessment,  or  for  taxes,  when  the  complainant  is  in  possession,  even 
though,  if  sued,  he  might  successfully  defend  at  law.  Gage  d.  Rohrbach, 
56  HI.  262;  Bamett  i'.  Cline,  60  id.  205;  Reed  v.  Reber,  62  id.  240;  Lee 
V.  Ruggles,  Id.  427;  Gage  v.  Billings,  56  id.  268;  Reed  ».  Tyler,  Id.  288; 
Gage  D.  Chapman,  Id.  311 ;  but  see  Springer  v.  Rosette,  47  id.  223,  hold- 
ing that  where  the  act  levying  the  tax  is  unconstitutional,  the  remedy  at 
law  is  adequate,  and  the  court  would  not  interfere.  See  also  Blackwood 
r.  Van  Vleet,  11  Mich.  252. 

2  Livingston  v.  Hollenbeck,  4  Barb.  (N.  T.)  9,  16;  Van  Rensselaer  ». 
Kidd,  Id.  17;  and  see  Cox  v.  Clift,  2  N.  T.  118. 
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Van  Doren  v.  New  York  ^  an  illegal  tax  proceeding  was  en- 
joined, the  court  taking  the  distinction  between  a  proceeding 
void  upon  its  face  (which  was  held  to  constitute  no  cloud 
upon  the  title)  ^  and  one  rendered  so  by  extrinsic  evidence ; 
e.  ff.,  where  the  land  was  not  subject  to  taxation,  where  the 
taxes  had  been  paid,  or  the  sale  redeemed  from.  And  in 
Scott  V.  Onderdonk,  in  the  same  State,  it  has  since  been  held 
that  if  the  instrument  alleged  to  create  a  cloud  on  the  title  of 
land  taxed  be  itseK  void  on  its  face,^  or  if  defective  for  the 

1  9  Paige  (N.  T.),  388;  see  also  Hanlon  v.  Westchester  County  Sup.,  57 
Barb.  (N.  Y.)  383;  Heywood  v.  Buffalo,  14  N.  Y.  534;  Chaplin  v.  Holmes, 
27  Ark.  414,  418;  Mann  v.  Dtica,  44  How.  Pr.  (N.  Y.)  338,  and  cases 
cited;  Reed  ».  Tyler,  56  111.  288;  Sapp  v.  Morrill,  8  Kan.  685;  Cohen  v. 
Sharp,  44  Cal.  29,  30,  aud  the  cases  there  cited;  Newell  v.  Wheeler,  48 
N.  Y.  486;  Fonda  v.  Sage,  Id.  173;  Crooke  v.  Andrews,  40  N.  Y.  547; 
Morris  Canal,  etc.,  Co.  v.  Jersey  City,  12  N.  J.  Eq.  227,  in  which  the  same 
distinction  is  recognized.  See  also  authorities  collected  and  discussed  in 
Coulson  V.  Portland,  Deady  C.  C.  (U.  S.)  481. 

'  In  Missouri,  a  distinction  is  made  between  the  sales  for  taxes  of  per- 
sonalty and  of  real  estate,  injunctive  relief  being  denied  in  the  former 
case  on  account  of  there  being  an  adequate  remedy  at  law  in  case  the  tax 
is  unauthorized  or  illegal  (see  cases  cited  in  note  4,  §  1008),  and  al- 
lowed in  the  latter  case  on  the  ground  that  by  the  sale  a  cloud  would  be 
cast  upon  the  title,  and  this  apparently  without  regard  as  to  whether  the 
defect  is  apparent  on  the  face  of  the  proceedings  or  not,  the  cases  not  dis- 
cussing that  question.  Leslie  v.  St.  Louis,  47  Mo.  474;  Lockwood  v.  St. 
Louis,  24  id.  20;  Fowler  v.  St.  Joseph,  37  id.  228;  McPike  v.  Pen,  51 
id.  63;  but  see  Clark  v.  Covenant  Mat.  L.  Ins.  Co.,  52  id.  272  (not  a  tax 
case),  where  the  distinction  was  recognized.  See  also  Hamilton  v.  Fond 
du  Lac,  25  Wis.  490,  where  the  jurisdiction,  having  attached,  was  extended 
to  enjoin  the  sale  of  personalty  for  taxes. 

'  So  a  court  wiU  not  restrain  a  sale  for  taxes  when  it  is  apparent  on  the 
face  of  the  proceedings,  upon  which  the  purchaser  must  rely  to  make  out  a 
prima  facie  case  to  recover  under  such  sale,  that  the  sale  would  be  void, 
the  principle  being  that  a  proceeding  which  appears  on  inspection  to  be 
void  constitutes  no  cloud.  Bucknall  v.  Story,  36  Cal.  67,  71 ;  De  Witt 
V.  Hays,  2  id.  463,  469 ;  Burr  v.  Hunt,  18  id.  303,  307;  Robinson  v..  Gaar, 
6  id.  275;  Hanuewinkle  v.  Georgetown,  15  Wal.  (U.  S.)  547.  But  where 
an  illegal  tax  is  assessed  upon  lands  and  by  statute,  the  deed  given 
on  the  sale  therefor  would  be  prima  facie  evidence  of  regularity  in 
the  proceedings,  such  sale  would  operate  to  create  a  cloud  upon  com- 
plainant's title  notwithstanding  the  illegality  must'  appear  on  the  face 
of  the  proceedings,  and  the  owner  may  therefore  maintain  a  bill  in 
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•  want  of  any  of  those  preliminary  proceedings  which  the  party 
claiming  under  it  would  be  bound  to  show,  it  constitutes  no 
cloud,  and  the  instrument  will  not  be  set  aside  in  equity,  but 
the  party  will  be  left  to  his  remedy  at  law.  On  the  other 
hand,  if  the  instrument  is  itself  made  presumptive  evidence 
that  such  preliminary  proceedings  were  in  fact  had,  then  the 
instrument  may  be  set  aside  in  equity,  if  in  fact  void  for  a 
defect  in  such  proceedings. 

§  1056.  Accordingly  it  was  determined  that  where  land 
was  sold  for  an  alleged  assessment  which  had  never  in  fact 
been  laid,  and  a  deed  was  about  to  be  executed  which  by  stat- 
ute was  prima  fcLcie  evidence  that  a  valid  assessment  had  been 
made,  the  court  might  restrain  the  execution  of  the  convey- 
ance, might  declare  the  sale  void,  and'  cancel  the  certificate 
which  had  been  already  issued  to  the  purchaser.^  And  the 
same  doctrine  has  been  more  recently  adopted  in  Wisconsin,^ 
in  a  case  where  the  taxes  were  illegally  assessed.  In  otlier 
cases  the  courts  of  that  State  (New  York)  have  sustained 
bills  of  interpleader  against  collectors  of  adjoining  counties, 
at  the  suit  of  the  taxpayer,  where  his  property  has  been  as- 
sessed in  each  county .^    The  reason  of  the  distinction  in  the 

equity  to  restrain  the  tax  Bale.  Palmer  v.  Bich,  12  Mich.  414;  see 
also  Scofield  v.  Lansing,  17  id.  437;  Wilcox  v.  Humphrey,  U.  S.  C.  C, 
6th  Circuit,  reported  in  Auditor- General's  Report  for  1873  (Mich.),  p. 
xxxvi. 

1  Scott  V.  Onderdonfc,  14  N.  Y.  9;  Hatch  v.  Buffalo,  38  N.  Y.  276; 
AUen  V.  Buffalo,  39  id.  386;  Palmer  v.  Roling,  8  Cal.  384,  388;  Overiug 
V.  Foote,  43  N.  Y.  290.  And  the  same  rule  was  distinctly  approved  in 
Weller  v.  St.  Paul,  5  Minn.  95;  Morrison  v.  St.  Paul,  Id.  108. 

^  Dean  v.  Madison,  9  Wis.  402;  see  also  Knowlton  «.  Rock  County 
Sup.,  Id.  410;  Weeks  v.  Milwaukee,  10  id.  242;  Jenkins  v.  Rock  County 
Sup.,  15  id.  11;  Judd  ».  Fox  Lake,  28  id.  583;  Shepardson  i>.  Mil- 
waukee County  Sup.,  Id.  593;  Head  v.  James,  13  id.  641;  Milwaukee 
Iron  Co.  V.  Hubbard,  29  id.  51;  Hamilton  v.  Fond  du  Lac,  25  id. 
490;  see  also  Mobile  &  Girard  R.  Co.  v.  Peebles,  47  Ala.  317,  328; 
Clark  V.  Covenant  Mut.  L.  Ins.  Co.,  52  Mo.  272;  Floyd  ».  Gilbreath, 
27  Ark.  675. 

»  Van  Rensselaer  v.  Kidd,  4  Barb.  fN".  Y.)  17;  Thomson  v.  Ebbets, 
Hopk.  (N.  Y.)  272;  Mohawk  &  Hudson  R.  Co.  ».  Clute,  4  Paige  (N.  Y.), 
384. 
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New  York  cases  between  proceedings  void  upon  their  face* 
and  those  which  are  rendered  void  by  evidence  aliunde,  is, 
that  in  the  former  case  the  defect  will  remain  apparent  as 
long  as  the  document  has  an  existence ;  while  in  the  latter 
case  the  evidence  of  illegality  rests  in  the  memory  of  man. 
With  due  deference  to  the  New  York  judges,  who  are  con- 
ceded to  be  highly  respectable  in  point  of  legal  attainment, 
it  may  be  remarked  that  their  adjudications  cannot  be  sup- 
ported upon  principle,  and  are  clearly  against  the  current  of 
authorities.  Preventive  justice,  administered  through  the 
restraining  power  of  a  court  of  equity,  is  one  of  the  most  valu- 
able features  in  our  system  of  jurisprudence.  The  applica- 
tion of  this  principle  to  proceedings  to  enforce  the  collection 
of  a  tax,  and  to  tax  sales,  is  not  difficult.  Where  there  are 
no  equitable  circumstances  to  distinguish  the  case  from  an 
ordinary  trespass,  except  the  single  fact  that  the  act  sought 
to  be  enjoined  is  about  to  be  committed  by  a  public  officer, 
under  color  of  law,  and  where  the  remedy  at  law  could  afford 
a  complete  and  ample  satisfaction  for  the  threatened  injury, 
a  court  of  equity  would  not  be  authorized  to  exercise  this 
restraining  power.^  There  must  be  some  circumstance  at- 
tending the  trespass  which  distinguishes  it  from  a  common 
trespass,  and  which  appeals  to  the  conscience  of  the  chancellor 
for  the  relief  prayed.^ 

1  As  where  an  o£Scer  holding  a  warrant  for  the  collection  of  taxes  as- 
sessed against  A.  levies  said  warrant  on  the  property  of  B.,  the  latter 
having  an  adequate  remedy  at  law.  Missouri  River,  etc.,  R.  Co.  v. 
Wheaton,  7  Kan.  232. 

^  The  following  cases  hold  that  the  collection  of  a  tax  cannot  he  en- 
joined unless  the  case  is  brought  within  some  acknowledged  head  of 
equity  jurisdiction.  Messeck  v.  Columbia  County  Sup.,  50  Barb.  (N.  Y.) 
190;  McDonald  v.  Murphree,  45  Miss.  705;  Hannibal  First  Kat.  Bank  v. 
Meredith,  44  Mo.  500;  Greene  v.  Mumford,  5  R.  I.  472;  Pumpelly  v. 
Owego  Villj^,  45  How.  Pr.  (N.  Y.)  259,  and  cases  there  cited ;  Hanlon 
V.  Westchester  County  Sup.,  57  Barb.  (N.  Y.)  383;  Sav.  &  Loan  Soc. 
V.  Austin,  46  Cal.  488;  Hannewinkle  v.  Georgetown,  15  Wal.  (U.  S.)  547; 
Dows  V.  Chicago,  11  id.  108;  Heywood  v.  Buffalo,  14  N.  Y.  534;  Sus- 
quehanna Bank  V.  Broome  County  Sup.,  25  id.  312;  Union  Pacific  R. 
Co.  V.  Lincoln  County,  2  Dill.  C.  C.  (D.  S.)  279;  Cook  County  i-.  Chicago, 
B.  &  Q.  R.,  35  111.  460.  Thus  a  sale  may  be  enjoined  where  it  would 
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§  1057.  In  the  case  of  Osborn  v.  Bank  of  United  States,^ 
the  Supreme  Court  of  the  United  States  held  that  it  was 
proper  to  enjoin  the  collection  of  a  tax  upon  a  branch  of  the 
United  States  Bank,  levied  under  the  authority  of  the  laws 
of  the  State  of  Ohio,  upon  the  ground  that  the  taxing  power 
of  the  State,  if  once  conceded,  without  limitation  as  to  its 
extent,  tended  to  the  destruction  of  the  franchise  of  the  bank, 
which  was  a  fiscal  agent  of  the  government,  and  also  would 
have  the  effect  of  disordering  the  national  finances.  On  the 
other  hand,  when  a  tax  —  simply  unconstitutional  —  unac- 
companied by  any  circumstances  of  peculiar  injury,  is  about 
to  be  %nforced  by  a  distress  and  sale  of  personal  property,  in 
the  ordinary  way,  and  for  which  wrong  the  complainant  has 
an  adequate  remedy  at  law,  it  cannot  be  enjoined  by  a  court 
of  equity .2  These  cases  fully  illustrate  the  extent  of  the  doc- 
produce  a  cloud  upon  the  title.  Wilcox  v.  Humphrey,  reported  in  Re- 
port for  1873  of  the  Auditor- General  of  Mich.,  p.  xxxvi;  see  also  White 
Sulphur  Springs  Co.  v.  Holly,  4  W.  Va.  597.  In  Floyd  v.  Gilbreath,  27 
Ark.  675,  the  authorities  are  fully  reviewed,  and  the  same  rule  adopted  as 
is  laid  down  in  the  preceding  cases.  The  proceedings  cannot  be  enjoined 
on  behalf  of  an  individual  in  advance  of  the  actual  levy  of  the  tax  on 
either  personalty  or  realty.  Miller  v.  Grandy,  13  Mich.  540;  Ballard  v. 
Appleton,  26  Wis.  67;  Wyandotte,  etc.,  Bridge  Co.  v.  Wyandotte  County 
Com.,  10  Kan.  326;  see  also  Judd  v.  Fox  Lake,  28  Wis.  583. 
•  1  9  Wheat.  (U.  S.)  738,  773  ;  5  Cond.  771. 

*  McCoy  V.  Chilicothe,  3  Ohio,  370,  380.  In  the  following  eases  it 
was  held  that  the  collection  of  an  unauthorized  and  illegal  tax  may 
be  enjoined.  Kuhn  v.  Wellsburg  Board  of  Ed.,  4  W.  Va.  499;  Dun- 
novan  o.  Green,  57  HI.  63;  Vieley  v.  Thompson,  44  id.  9,  13;  Briscoe 
V.  Allison,  43  id.  291;  Olmstead  v.  Henry  County  Sup.,  24  Iowa, 
33;  Mt.  Carbon  Coal  &  K.  Co.  v.  Blanchard,  54  111.  240;  Cumberland 
County  Sup.  v.  Webster,  53  id.  141;  Darling  v.  Gunn,  50  id.  424; 
Louisville  &  Nashville  R.  Co.  o.  Warren  County  Com.,  5  Biish  (Ky.), 
243;  Clay  ».  Nicholas  County  Com.,  4  id.  154;  Kinyon  v.  Duchene,  21 
Mich.  498,  501;  Hubbard  v.  Johnson  County  Sup.,  23  Iowa,  130;  Cleg- 
horn  V.  Fostlewaite,  43  111.  428;  State  v.  Atkins,  35  Ga.  317;  Kansas 
Pacific  R.  Co.  V.  Russell,  S  Kan.  558.  But  the  collection  of  a  tax  wiU 
not  be  enjoined  on  account  of  mere  irregularities  and  errors  not  ren- 
dering the  tax  illegal  and  void,  the  remedy  at  law  in  such  cases  being 
deemed  sufficient.  Conway  v.  Younkin,  28  Iowa,  295 ;  Vieley  v.  Thomp- 
son, 44  111.  9,  13,  and  cases  there  cited;  Smith  v.  Leavenworth  County 
Com.,  9  Kan.  296;  Hallenbeck  v.  Hahn,  2  Neb.  377,  427,  and  cases  cited; 
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trine  contended  for.  Courts  of  equity  are  invaxiably  in  the 
habit  of  granting  injunctions  to  stay  waste,  spoil,  and  destruc- 
tion, and  other  injuries  to  the  inheritance,  attended  by  cir- 
cumstances of  peculiar  hardship ;  or  where,  according  to  the 
analogies  of  equity  jurisprudence,  relief  to  the  injured  party 
would  be  proper.    They  have  also  interfered  to  prevent  sales 

Missouri  River,  etc.,  K.  Co.  v.  Morris,  7  Kan.  210;  Missouri  River,  etc.,  R, 
Co.  V.  Blake,  9  id.  489.  So  a  person  against  whom  no  illegal  tax  has  been 
assessed  or  levied  cannot  by  injunction  restrain  the  collection  of  an  ille- 
gal tax  assessed  against  another  person.  Missouri  River,  etc.,  R.  Co.  v. 
Wheaton,  7  Kan.  232.  But  if  the  tax  is  unauthorized  by  law,  or,  if  au- 
thorized, if  levied  on  property  exempt  from  its  burden,  or  if  fraudulently 
levied,  or  if  the  taxpayer  is  likely  to  suffer  irreparable  injury,  or  if  the 
persons  levying  it  are  not  officers  de  jure  or  de  facto,  or  if  its  collection 
would  be  inequitable  or  unjust,  equity  may  afford  relief.  See  Yieley  o. 
Thompson,  supra,  and  cases  there  cited;  Smith  v.  Leavenworth  County, 
supra;  Hallenbeck  v.  Hahn,  supra;  Missouri  River,  etc.,  R.  Co.  v.  Morris, 
supra;  Missouri  River,  etc.,  R.  Co.  r.  Blake,  supra.  Equity  will  restrain 
the  collection  of  a  gross  tax  assessed  on  two  lots  together,  as  the  property  of 
a  man  who  had  never  owned  but  one  of  the  lots,  though  the  other  proceed- 
ings were  regular,  the  assessment  being  void  in  such  a  case.  Crane  v. 
Janesville,  20  Wis.  303.  Equity  will  restrain  the  sale  for,  and  declare 
void  a  tax  levied  to  pay  for  a  city  improvement,  where  there  has  been  a 
failure  to  comply  with  a  condition  precedent  to  the  power  to  award  the 
contract  to  make  payment  under  which  the  tax  is  levied;  as,  where  the 
street  commissioners  are  required  by  law  to  let  the  contract  to  the  lowest 
bidder,  and  no  plans  were  filed,  and  the  specifications  required  by  law  to 
be  made  and  filed  upon  which  the  bids  are  invited  are  so  imperfect  that 
DO  one  could  bid  intelligently  without  making  large  allowances  for  work 
which  might  or  might  not  be  required,  according  to  the  discretion  of  the 
commissioners.  Thus  the  grade  of  the  proposed  sewer,  the  nature  and 
amount  of  the  excavation  of  the  trench,  the  number  of  manholes,  etc.,  are 
material,  and  should  be  stated  in  the  specification.  Kneeland  v.  Mil- 
waukee, 18  Wis.  411;  Wells  v.  Burnham,  20  id.  112 ;  Houghton  p.  Burn- 
ham,  22  id.  301.  So,  where  the  charter  provides  that  lot  owners  shall  be 
notified  to  do  the  work  before  the  contract  is  let,  and  this  is  not  done. 
Johnston  v.  Oshkosh,  21  Wis.  184.  And  the  provision  of  the  statute  that 
no  error  or  informality  in  the  proceedings  of  the  officers  in  assessing,  levy- 
ing, and  collecting  taxes  and  assessments,  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  affect  the  proceedings,  applies  only  to  pro- 
ceedings after  the  debt  or  liability  for  which  the  tax  is  levied  has  been 
lawfully  created.  Ibid.  As  to  the  remedy  to  recover  back  an  unlawful 
tax  paid  under  coercion,  see  §  328. 
1016 


EQUITY.  §  1058 

of  land,  under  a  claim  of  authority  or  right,  such  as  cases 
to  stay  sales,  under  a  power  in  a  mortgage,  deed  of  trust, 
marriage  settlement ;  under  leasing  powers,  and  powers  of 
revocation  and  appointment,  —  indeed,  under  all  classes  of 
powers  arising  ex  contractu.  In  such  cases  it  has  never 
been  inquired  whether  the  title  to  be  made  under  such  a 
power  will  or  will  not  be  indisputable.  The  fact  that  the 
proceeding  takes  place  under  a  statute  authority  cannot  affect 
the  application  of  the  general  rule.  It  sounds  ill,  in  the 
mouth  of  him  who  attempts  to  sell  another's  land  under  color 
of  law,  to  say  that  his  sale  will  be  a  nullity,  and  therefore 
cannot  injure  the  complainant.  The  right  to  sell  is  the  sub- 
ject of  inquiry.  The  reason  is  much  stronger  for  restraining 
an  illegal  tax  sale  than  any  other  class  of  illegal  sales.  Prior 
to  the  sale  no  one  has  a  vested  interest  in  the  proceeding, 
save  the  government,  to  the  extent  of  the  tax ;  and  where 
power  to  levy  the  tax  exists,  but  the  proceeding  to  collect  it 
is  illegal,  the  exercise  of  a  speedy  restraining  power  furnishes 
the  State  with  notice  of  the  illegality,  and  enables  the  govern- 
ment to  reassess  the  tax,  and  enforce  its  collection  in  a  legal 
manner.  If,  on  the  contrary,  the  tax  itself  is  illegal,  the  State 
has  no  right  to  harass  her  citizens  by  proceedings  to  enforce 
its  collection.  As  before  hinted,  so  long  as  the  owner  remains 
in  possession  of  his  estate,  the  common  law  gives  him  no 
remedy  against  the  person  who  claims  the  title  to,  or  attempts 
to  exercise  a  power  over,  his  property.  The  claim  of  title  or 
power  may  hang  over  him  all  his  lifetime,  clouding  his  title, 
and  preventing  a  sale,  or  other  enjoyment  of  his  estate,  if  the 
person  claiming  adversely  chooses  to  lie  by,  and  not  bring  his 
ejectment.  This  may  be  ruinous  to  the  true  owner,  and  there- 
fore a  court  of  equity  will  invariably  interfere  in  his  behalf. 
Besides,  no  chancellor  would  hesitate  to  exercise  this  power, 
where  the  law  declares  the  tax  deed  to  be  conclusive,  or  even 
prima  facie  evidence  of  title  in  the  purchaser. 

§  1058.  The  best  reasoned  case  in  support  of  this  doctrine 
is  Burnet  v.  Cincinnati,^  which  was  a  bill  in  chancery  for  an 

»  3  Ohio,  73;  s.  c.  \-A  Ohio  Cond.  476.    But  see  Floyd  v.  Gilbreath, 
27  Ark.  675,  687,  where  the  authorities  are  fully  collected  and  the  rule 
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injunction  to  enjoin  a  sale,  by  the  marshal  of  the  city,  of  real 
estate  owned  and  possessed  by  the  coinplainant,  for  a  city 
assessment  to  improve  the  streets.  The  bill  set  out  the  title 
and  possession  of  the  complainant,  and  the  nature  and  char- 
acter of  the  assessment  made  by  the  city  council,  alleging 
that  it  had  not  been  made  in  accordance  with  the  charter 
and  ordinances,  but  was  illegal  and  void;  stating  particu- 
larly wherein  the  illegality  of  the  proceeding  consisted.  The 
prayer  of  the  bill  was  to  stay  the  sale  until  the  matter  should 
be  heard  and  adjudged  of  in  equity.  The  defendants  de- 
murred, and  the  bill  was  dismissed  'pro  forma.  The  defend- 
ant appealed  to  the  Supreme  Court,  where  the  demurrer 
was  overruled,  and  a  perpetual  injunction  awarded.  By 
the  court :  "  The  bill  in  this  case  represents  that  under  a 
proceeding  altogether  illegal  and  void,  but  nevertheless  under 
legal  color,  the  defendants  are  about  to  sell  a  part  of  the 
real  estate  of  the  complainant,  and  prays  the  interference  of 
the  court,  in  the  exercise  of  its  chancery  powers,  to  restrain 
them  by  injunction.  The  demurrer,  and  the  argument  in 
support  of  it,  admit  the  truth  of  the  allegations  and  deny  that 
this  court  can  aid  the  party.  If  this  be  a  tenable  position, 
it  results  that  public  officers,  having  authority  to  operate  upon 
the  property  of  their  fellow-citizens,  must  be  permitted  to 
proceed,  however  illegal,  unjust,  or  oppressive  their  conduct 
may  be.  It  follows,  too,  that  the  property  of  a  citizen  may 
be  exposed  to  sale  under  circumstances  that  render  it  impos- 
sible for  the  parties  to  know  whether  a  title  can  pass  or  not ; 
thus  involving  great  hazard  to  all  concerned,  and  perplexing 
the  titles  to  real  estate,  for  no  beneficial  purpose  to  any  person 
whatever.  If  such  be  the  rule  of  the  law,  we  must  so  adminis- 
ter it.  But  nothing  short  of  a  series  of  repeated  adjudications 
would  be  sufficient  to  demonstrate  that  the  law  is  so  settled. 

laid  down  in  the  New  York  cases  approved.  The  rule  is  stated  to  be, 
"that  if  the  proceedings  are  void  upon  their  face  they  form  no  cloud 
iipoa  title  and  no  ground  of  interference  by  a  court  of  equity;  and  if 
they  are  not  void  upon  their  face,  but  merely  voidable  or  irregular,  a 
court  of  equity  will  not  take  cognizance  of  them,  unless  facts  are  alleged 
sufficient  to  bring  the  matter  clearly  within  some  acknowledged  head  of 
equity  jurisdiction." 
1018 


EQUITY.  §  1058 

The  authorities  which  have  been  referred  to  do  not  lead  to 
the  conclusion  insisted  upon  by  the  defendants.  They  all 
proceed  upon  the  principle  that  in  very  many  cases  this 
court  may  interpose  to  prevent  mischief,  and  to  protect  indi- 
viduals in  the  enjoyment  of  their  rights.  Where  aid  has  been 
decreed,  it  has  always  arisen  from  the  circumstances  of  the 
particular  case ;  and  the  confusion  and  seeming  contradic- 
tions in  the  cases  are  occasioned  by  the  dicta  of  the  judges, 
and  not  by  any  confliction  in  the  principle  decided.  In 
regard  to  real  estate,  it  is  well  established  that  chancery 
may  interpose  by  injunction,  to  prevent  what  is  considered 
as  destruction.  But  destruction,  in  the  sense  used,  does  not 
mean  annihilation.  It  means  no  more  than  that  injury  which 
greatly  impairs  its  intrinsic  value.  In  a  city,  the  sale  of 
part  of  a  lot  for  assessments  may  often  be  very  destructive 
to  the  interests  of  the  proprietor,  though  no  title  passes 
by  such  sale.  A  cloud  would  be  cast  upon  the  title,  which 
litigation  only  could  remove,  and  until  removed,  the  property 
might  be  valueless  to  the  owner ;  subject,  too,  during  the 
period  of  litigation,  to  additional  assessments  and  embar- 
rassments. When  an  assessment  pf  a  tax  is  made,  and  its 
legality  disputed,  the  uncertainty  attendant  upon  the  final 
result  puts  the  estate  upon  which  it  operates  in  imminent 
jeopardy.  If  no  title  passes  by  a  sale,  the  party  has  remedy 
at  law.  He  can  defend  his  possession  ;  but  if  title  does  pass, 
he  is  remediless  altogether.  A  mode,  therefore,  of  deciding 
the  question,  before  any  right  is  affected,  is  safest  for  all 
parties.  It  was  upon  this  ground  the  court  entertained  juris- 
diction in  the  case  of  the  Bank  of  the  United  States  v.  Shultz, 
from  which,  in  principle,  this  case  is  not  distinguishable.  The 
defendants  concede  that  if  a  sale  were  made,  this  bill  might 
be  sustained  under  our  statute.  To  sustain  it  now,  is  clearly 
within  its  letter.  A  claim  is  set  up,  not  to  enter  in  and  enjoy 
under  title,  but  to  create  a  title  under  which  another  may  so 
enter.  Setting  up  a  claim  to  dispose  of  the  title  is  "  setting 
up  a  claim  thereto,"  which  are  the  terms  employed  in  the 
statute.  The  case  is  clearly  within  the  mischief  intended  to 
be  remedied,  as  it  is  within  the  words  of  the  law.    The  power 
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to  interpose  might  be  safely  grounded  upon  the  statute  alone ; 
but  we  think  it  stands  upon  the  general  principles  that  govern 
the  court  with  respect  to  injuries  to  which  no  other  adequate 
remedy  can  be  extended.  Consequences  that  might  ensue  in 
respect  to  the  collection  of  revenue  furnish  no  reason  why 
tlie  court  should  not  interpose.  The  application  for  an  in- 
junction is  addressed  to  the  sound  discretion  of  the  judge  who 
allows  it,  and  there  is  no  reason  to  apprehend  that  it  will  be 
allowed  upon  trivial  grounds.  The  statute  of  Ohio,  alluded 
to  in  the  foregoing  opinion,  provided  that "  any  person  having 
i)oth  the  legal  title  to  and  possession  of  land  may  institute  a 
suit  against  any  other  person  setting  up  a  claim  thereto."  As 
intimated  in  Burnett  v.  Cincinnati,  it  is  the  established  doc- 
trine of  the  Ohio  courts  that  this  statute  is  merely  declaratory 
of  that  jurisdiction  of  Courts  of  Chancery  which  existed  prior 
to  its  enactment.  It  is  now  well  settled  that  a  Court  of 
Chancery  possesses  jurisdiction  to  enjoin  sales  of  land  by 
sheriffs  and  tax  collectors  when  necessary  to  protect  the 
parties  in  interest.^  The  collector  is  a  proper  and  necessary 
party  to  such  a  bill.* 

1  Anderson  b.  State,  23  Mi*.  459;  Lyon  v.  Hunt,  11  Ala.  295;  Dyer 
V.  Branch  Bank  at  Mobile,  14  id.  622.  Au  injunction  will  not  be  granted 
because  of  irregularities  in  the  assessment  or  other  proceedings.  Chicago, 
B.  &  Q.  R.  V.  Frary,  22  Bl.  34 ;  McBride  ».  Chicago,  Id.  574;  Hughes  v. 
Kline,  30  Pa.  St.  227;  Jones  b.  Summer,  27  Ind.  510;  see  Kansas  Pacific 
B.  Co.  B.  Russell,  S  Kan.  558;  Parker  v.  ChaUiss,  9  id.  155;  Macklotr. 
Davenport,  17  Iowa,  379 ;  Burling^n  &  Mo.  Riv.  R.  Co.  e.  Spearman,  12 
id.  113.  If  an  assessment  be  vitiated  by  fraud,  or  the  party  assessed  is 
likely  to  sustain  an  irreparable  injury,  equity  may  relieve.  McBride  v. 
Chicago,  uhi  sxip.\  Foote  v.  Milwaukee,  18  Wis.  270;  Schofield  v.  Wat- 
kins,  22  lU.  66.  But  equity  will  not  enjoin  a  general  assessment  for 
county  purposes  on  the  ground  that  the  county  commissioners  contem- 
plate an  illegal  use  of  the  funds  when  collected.  Madison  County  Com. 
II.  Brown,  28  Ind.  128.  In  the  following  cases  it  is  held  that  equity  will 
relieve  where  a  tax  is  levied  without  authority  of  law.  Ottawa  ».'  Walker, 
21  HI.  605;  Vanover  ».  Davis,  27  Ga.  854;  Drake  v.  Phillips,  40  Bl.  388; 


»  Anderson  ».  State,  23  Miss.  459.     And  where  the  validity  of  a  -title 
adverse  to  that  of  the  complainant  is  involved,  the  adverse  claimant  is  a 
necessary  party.    Litchfield  v.  Polk  County,  18  Iowa,  70. 
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§  1059.  Equity  will  avert  as  well  as  remove  a  cloud  from 
title,  and  will  enjoin  the  execution  of  a  deed  for  land  illegally 
sold  for  taxes  where  it  would  be  such  'prima  facie  evidence  of 
title  as  would  require  evidence  to  remove.^  Equity  will  not 
entertain  a  bill  for  removal  of  a  cloud  on  the  title  brought 
by  a  plaintiff  out  of  possession  against  one  in  possession 
under  the  written  title  which  makes  the  cloud.    The  remedy 

Toledo  &  W.  R.  v.  Lafayette,  22  Ind.  262.  So,  -where  an  officer  is  about 
to  sell  illegally  after  expiration  of  his  term  of  office.  Fremont  v.  Boling, 
11  Cal.  380.  So,  where  tax  has  been  paid,  yet  officers  are  proceeding  to 
,sell.  Commonwealth,  ex  rel.  Rawle,  v.  CoUey  T.  Sup.,  29  Pa.  St.  121.  So 
to  prevent  a  cloud  on  title  by  a  sale  on  void  tax  or  assessment,  the  defect 
being  substantial.  Jenkins  v.  Rock  County  Sup.,  15  Wis.  11 ;  Mitchell  v. 
Milwaukee,  18  id.  92;  Fowler  v.  St.  Joseph,  37  Mo.  228;  and  especially 
where  it  will  save  multiplicity  of  suits.  Ireland  v.  Rochester,  51  Barb. 
(N.  T.)  414.  It  is  not  ground  for  an  injunction  that  complainant  has  a 
claim  for  an  illegal  tax  previously  paid.  Fremont  v.  Mariposa  County,  11 
Cal.  361.  Equity  will  enjoin  assessment  of  property  adjudged  exempt  by 
Supreme  Court  in  order  to  avoid  multiplicity  of  suits.  Morris  Canal,  etc., 
Co.  V.  Jersey  City,  12  N.  J.  Eq.  227.  So,  where  the  tax  has  been  lawfully 
commuted.  McDonough  County  Sup.  v.  Campbell,  42  111.  490.  Where 
a  person  has  §tood  by  and  allowed  a  ditch  to  be  constructed  on  his  land  by 
county  commissioners,  acting  ostensibly  under  authority  of  a  statute,  equity 
will  not  enjoin  the  collection  of  an  assessment  therefor,  even  though  the 
commissioners  have  so  far  failed  to  conform  to  the  provisions  of  the  stat- 
ute as  to  render  the  assessment  void.  Kellogg  v.  Ely,  15  Ohio  St.  64; 
see  also  Motz  v.  Detroit,  18  Mich.  495.  Equity  will  not  relieve  against 
taxes  as  not  equal  and  uniform  when  they  are  less  than  they  would  have 
been  if  levied  constitutionally.  Miltimore  v.  Rock  County  Sup.,  15  Wis. 
9 ;  Dean  v.  Gleason,  16  id.  1 ;  see  Warden  ».  Fond  du  Lac  County  Sup.. 
14  id.  618;  Kellogg  v.  Oshkosh,  Id.  623.  Where  an  action  is  brought 
to  set  aside  sale  and  prevent  execution  of  tax  deeds,  the  sale  having 
been  for  several  distinct  taxes  assessed  on  same  lot,  some  legal  and 
some  illegal,  and  the  amount  of  legal  taxes  is  made  to  appear,  that  sum 
must  be  paid  as  a  condition  precedent  to  relief.  Hersey  ».  Milwaukee 
County  Sup.,  16  Wis.  185;  Bond  v.  Kenosha,  17  id.  284;  Mills  v.  John- 
son, Id.  598;  Roseberry  ».  Huff,  27  Ind.  12;  see  also  Adams  v.  Castle,  30 
Conn.  404.  Where  a  tax  was  legally  assessed,  and  it  was  the  duty  of  the 
owner  to  have  paid  it,  but  the  warrant  on  which  the  land  was  sold  was 
void,  it  was  held  that  equity  would  not  compel  reconveyance,  the  plaintifi 
not  having  offered  to  indemnify  the  purchaser  for  the  money  paid  for  his, 
the  plaintiff's,  benefit.  ' 

1  Hare  v.  CarnaU,  39  Ark.  202  (1882). 
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at  law  is  sufficient.^  But  a  purchaser  at  a  tax  sale  does  not 
thereby  gain  constructive  possession  against  the  constructive 
possession  of  the  former  owner.  Such  purchaser  must  prove 
possession  by  possessory  acts ;  it  will  not,  as  in  ordinary 
cases  of  ownership,  be  presumed  with  the  title.^  The  plaintiff 
to  remove  a  cloud  must  be  in  possession  under  a  good  title. 
If  land  is  improperly  assessed,  the  true  owner  in  possession 
may  maintain  a  bill  against  the  purchaser  to  quiet  his  title.* 

§  1060.  iDjanction  upon  the  Collection  of  Tazes.  —  Where  a 
State  tax  is  limited  to  a  given  sum,  an  assessment  of  property 
in  excess  of  the  proportionate  amount  necessary  to  be  assessed 
on  it  to  produce  the  said  sum  is,  so  far  as  excessive,  unauthor- 
ized by  law,  and  its  collection  will  be  enjoined.  But  equity 
will  not  enjoin  collection  except  where  the  tax  is  unauthor- 
ized by  law,  or  is  assessed  on  property  not  subject  to  taxation, 
or  where  the  property  has  been  fraudulently  assessed  at 
too  high  a  rate.  In  no  event  will  an  injunction  be  granted 
unless  it  clearly  appears  that  the  party  has  been  wrongfully 
assessed,  and  will  sustain  irreparable  injury  unless  the  col- 
lection is  enjoined.*  An  injunction  to  restrain  collection  of 
a  tax  will  not  be  granted  unless  the  tax  is  void  oi*  its  enforce- 
ment very  inequitable.  If  there  is  no  assessment  the  tax  is 
void  and  injunction  proper.  But  an  assessment,  though  not 
made  in  the  mode  contemplated  by  law,  if  not  inequitable, 
will  support  a  levy  otherwise  legal.^  The  omission  of  the 
oath  verifying  the  valuation  cannot  ground  an  injunction. 
Whatever  effect  it  might  have  at  law  upon  the  validity  of  the 
levy,  it  can  be  of  no  avail  in  equity.    A  valuation  may  be  just 

1  Weaver  v.  Arnold,  1  East.  Rep.  532  (R.  I.  1885) ;  Orton  v.  Smith, 
18  How.  263  (1855)  ;  Clark  v.  Covenant  Mutual  Life  Ins.  Co.,  52  Mo.  272 
(1873);  Haythorn  v.  Motgerem,  3  Halst.  Ch.  R.  342;  Herrington  v.  Wil- 
liams, 31  Tex.  448  (1868);  Polk  ».  Pendleton,  31  Md.  118(1869);  Apperson 
B.  Ford,  23  Ark.  746,  disapproving  the  decree  in  Shell  v.  Martin,  19  Ark.  141. 

2  Apperson  v.  Ford,  23  Ark.  762  (1861). 
«  Davis  B.  Boston,  129  Mass.  377  (1880). 

•  Porter  v.  Rookford,  Rook  Isl.  &  St.  L.  R.  Co.,  76  Dl.  596  (1875); 
Ottawa  B.  Walker,  21  id.  608;  Metz  i\  Anderson,  23  id.  467;  Chicago  ». 
Beatrice,  24  id.  489;  Cook  County  b.  Chicago,  B.  &  Q.  R.  Co.,  35  i4.  466. 

6  South  Platte  Land  Co.  b.  Crete,  11  Neb.  344  (1881). 
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as  equitable  without  oath  as  with.  Equity  will,  to  prevent 
irreparable  injury,  enjoin  the  collection  of  a  tax  that  is 
illegal,  or  when  the  property  was  not  subject  to  the  tax,  or 
where  fraud  has  been  .practised  by  the  taxing  officers.  But 
before  injunction  will  issue,  it  must  clearly  appear  that  the 
tax  is  not  such  a  debt  as  the  legal  duty  of  the  citizen  re- 
quires him  to  pay.  If  the  substantial  end  is  attained  that  is 
aimed  at  by  the  law,  though  in  an  irregular  manner,  equity 
will  not  interfere.^ 

§  1061.  Equity  'will  not  relieve  one  ^irho  has  neglected  to 
avail  himself  of  an  Adequate  Remedy  at  Lavr.  —  Where  the 
plaintiff  knows  of  the  amount  assessed  in  time  to  appeal  to 
the  board  of  review,  and  files  his  objections  with  the  county 
clerk,  who  promises  to  notify  him  when  to  appear  before  the 
board,  but  fails  to  do  so,  the  neglect  of  the  clerk,  the  plaintiff's 
agent,  is  fatal  to  his  claim  for  relief  in  equity.  Where  one 
has  a  legal  remedy,  he  must  have  used  every  reasonable  effort 
to  avail  himself  of  it ;  and  if  by  reason  of  his  own  or  his  agent's 
neglect  he  loses  his  remedy  at  law,  equity  cannot  help  him. 
In  matters  of  revenue  courts  of  equity  rarely  grant  relief ; 
and  never  where  the  party  has  means  of  relief  at  law,  and 
fails  or  refuses  to  pursue  his  legal  remedy,  or  show  equitable 
excuse  for  such  failure.^ 

§  1062.  Remedy  in  Eqnity  after  Sale  (biU  to  quiet  title, 
remove  cloud,  set  aside  tax  sale  and  deed,  compel  reconvey- 
ance, etc.). —  It  is  also  held  that  the  former  owner  may  be 
relieved  in  a  court  of  equity  against  an  illegal  tax  sale,  and 
conveyance  based  thereon,  by  a  decree  setting  aside  the  sale, 
cancelling  the  tax  deed,  and  perpetually  enjoining  the  pur- 
chaser, and  those  claiming  under  him,  from  asserting  title, 
making  an  .entry  upon  the  land,  or  otherwise  disturbing  the 
title  or  possession  of  the  complainant.^    The  case  of  Yancey 

»  Frost  V.  Flick,  1  Dak.  Ter.  131  (1875). 

2  Felsenthal  v.  Johnson,  104  III.  21  (1882). 

'  See  SheU  v.  Martin,  19  Ark.  139 ;  Polk  t>.  Rose,  25  Md.  153.  So  the 
issne  of  the  deed  on  an  illegal  and  unauthorized  sale  may  be  enjoined. 
Gage  r.  Graham,  57  HI.  144,  where  a  deed  was  about  to  be  executed  under 
an  unconstitutional  law.     See  also  Dean  v.  Borchsenios,  30  Wis.  236. 
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V.  Hopkins  ^  was  a  bill  in  chancery,  filed  by  Yancey,  to  set 
aside  the  sale  and  conveyance  of  a  parcel  of  land  sold  on  the 
19th  day  of  September,  1786,  for  the  taxes  of  1784  and  1785, 
and  purchased  by  Yancey,  the  deputy-sheriff  who  made  the 
sale,  and  was  one  of  the  defendants,  and  by  him  conveyed  to 
Harris,  the  other  defendant.  The  chancellor  in  the  court 
below  set  aside  the  sale,  and  decreed  the  cancellation  of  the 
tax  deed,  whereupon  the  defendants  appealed.  The  com- 
plainant, an  infant,  was  the  owner  of  the  estate  at  the  time 
of  the  sale,  and  resided  in  a  foreign  country.  Harris  was  in 
possession  of  the  land  at  the  time  of  the  sale,  under  the  dower 
claim  of  Elizabeth  Hopkins,  the  mother  of  the  complainaut, 
and  had  upon  the  premises  personal  property  of  value  suffi- 
cient to  satisfy  the  tax.  The  land  was  listed  in  the  name  of 
Elizabeth  Hopkins,  and  sold  and  conveyed  as  her  property. 
The  sale  was  held  void  upon  two  grounds :  (1)  Because  it 
ought  to  have  been  listed  and  assessed  in  the  name  of  the 
complainant,  under  a  statute  requiring  the  commissioners 
"  to  take  an  account  in  writing,  of  the  quantity  of  land  belong- 
ing to  all  persons  within  their  counties,  and  also  the  name  of 
the  proprietor  or  proprietors  thereof,  and  ascertain  the  value 
thereof ; "  and  (2)  Because  the  officer  sold  the  land  when 
there  was  a  sufficient  distress  upon  the  premises  to  satisfy  the 
tax,  the  law  having  niade  personalty  upon  the  premises  the 
primary  fund  for  the  payment  of  the  tax.  Upon  the  question 
as  to  the  jurisdiction  of  a  court  of  equity  to  grant  relief  in 
such  a  case,  Judge  Tucker,  in  delivering  the  opinion,  said : 
"  It  was  objected  to  by  the  appellant's  counsel  that  the  com- 
plainant had  a  plain  remedy  at  law,  by  ejectment  to  recover 
the  premises.  But  I  am  of  opinion  that  he  had  a  right  to 
come  into  a  court  of  equity  for  the  purpose  of  sptting  aside 
a  deed  which  might  have  obstructed  his  recovery  in  ejectment ; 
and  it  was  more  beneficial  to  the  defendants  that  he  should 
do  so,  as  they  might  by  their  answers  purge  themselves  of 
any  imputations  of  fraud  or  collusion  in  making  the  sale. 
Besides,  the  object  of  the  bill  was  to  compel  a  reconveyance 
of  the  land  from  the  defendant  Harris,  which  a  court  of  law 

»  1  Munf.  (Va.)  419,  437. 
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could  not  enforce.  And,  as  a  verdict  in  ejectment  might  not 
have  been  conclusive,  I  think  the  parties  pursued  the  most 
proper  course." 

§  1063.  In  Dudley  v.  Little  ^  a  tax  sale  and  deed  were  set 
aside  because  of  a  fraud  among  the  bidders  at  the  sale.^  In 
Rowland  v.  Doty  ^- the  sale  and  deed  were  set  aside  because 
the  taxes  had  been  paid  previous  to  the  sale.  And  in  Bacon 
V.  Conn  *  a  tax  deed  was  ordered  to  be  cancelled,  where  the 
owner  had  tendered  the  money  to  redeem,  and  the  purchaser 
had  refused  to  receive  it.  It  will  thus  be  seen  that  where 
the  proceedings  have  been  irregular,  the  taxes  paid,  or  a  re- 
demption effected  or  tendered,  equity  will  grant  relief.  When 
a  tax  sale  comes  before  a  court  of  equity,  it  is  regarded  with 
but  little  favor,  the  inadequacy  of  consideration  being  so 
gross  that  a  title  thus  derived  is  sustained  in  such  a  forum 
only  when  the  law  has  been  rigidly  complied  with  in  its  every 
requisition.  In  the  language  of  Judge  Pope,  a  tax  title  is 
one  of  strict  right,  where  a  court  would  not  grant  a  new  trial, 
or  a  chancellor  enforce  such  an  unequal  bargain.^  It  may 
be  laid  down,  as  a  general  rule,  that  a  court  of  equity  will 
make  a  thorough  and  close  scrutiny  into  a  title  derived  under 

1  2  Ohio,  504. 

*  Where  a  sale  is  impeached  for  fraud  or  unfair  practices  of  officers  or 
purchaser,  equity  is  the  proper  tribunal  to  a&ord  relief.  Slater  v.  Max- 
well, 6  Wal.  (U.  S.)  268.  The  fraud  relieved  against  in  this  case  was 
the  fraudulent  declaration  of  defendant  that  the  complainant  would  re- 
deem the  land,  by  which  competition  was  prevented.  Inadequacy  of 
price  is  not  groimd  for  relief.  Ihid.  Where  F.  sold  a  piece  of  land  with 
warranty  to  C,  and  took  back  a  mortgage,  and  after  his  death  the  land 
was  advertised  to  be  sold  for  taxes  levied  before  the  sale  to  C,  and  the 
executors  and  trustees  of  F.  attended  the  sale  for  the  purpose  of  pur- 
chasing the  land,  and  thereby  saving,  as  they  supposed,  a  foreclosure 
of  the  mortgage,  but  were  prevented  from  so  doing  by  the  fraudulent 
conduct  of  S.,  against  whom  they  filed  their  bill,  it  was  held  that  C.  need 
not  be  made  a  party ;  and  that  it  was  not  necessary  to  offer  in  the  bill  to 
refund  the  money  paid  by  S.  for  the  tax  title  fraudulently  obtained  by 
him.    Taylor  v.  Snyder,  Wait.  Ch.  (Mich.)  490. 

»  1  Earring.  Ch.  (Mich.)  3. 

*  1  Smedes  &  M.  Ch.  (Miss.)  348. 

6  Mayhew  v.  Davis,  4  McLean  C.  C.  (U.  S.)  213. 
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a  tax  sale,  whenever  it  comes  before  that  court.^  The  facts 
of  the  latter  case  are  given  in  a  subsequent  chapter.^ 

§  1064.  Equity  will  act  in  behalf  of  one  in  possession,  or 
in  behalf  of  the  owner  of  unoccupied  lands,  to  remove  the 
cloud  of  an  invalid  tax  sale  and  deed  thereunder.^  A  sale  of 
the  land  by  the  owner  pending  a  suit  to  remove  a  cloud  from 
his  title  will  not  defeat  the  suit.  The  decree  will  inure  to 
the  benefit  of  his  grantee.*  But  he  must  allege  his  possession 
at  the  time  of  filing  his  bill,  if  in  fact  he  was  in  possession ; 
and  this  fact  of  possession  is  sufficient  to  entitle  the  plaintiff 
to  relief  in  the  absence  of  proof  of  title  in  some  one  else.^ 
Tax  deeds  secured  in  pursuance  of  a  conspiracy  to  defeat  the 
lien  of  a  mortgage  will  be  set  aside.®  A  bill  will  not  lie  to 
set  aside  taxes  or  a  tax  sale  because  of  the  absence  or  irregu- 
larity of  the  certificate  to  the  assessment  roll.  Such  matter 
shows  no  injury  to  the  complainant.    He  has  no  equity.^ 

§  1065.  Interest  to  be  sbo^rn  by  one  'who  sues  to  set  aside  a 
Tax  Title.  —  A  bill  to  set  aside  a  tax  title  must  show  some 
title  to  the  property  in  the  plaintiff.  He  must  have  some 
interest  in  the  same.  A  mere  allegation  that  he  considers 
himself  bound  to  pay  the  taxes  on  the  property  is  bad  on  de- 
murrer.* In  Illinois,  the  plaintiff  must  show  that  he  is  in 
possession.^  The  Iowa  Code,  §  897,  subs.  3,  provides  that 
no  one  shall  question  a  tax  title  without  showing  "  that  all 
taxes  due  upon  the  property  have  been  paid  by  such  per- 
son, or  the  person  under  whom  he  claims  title."  This  refers 
not  only  to  taxes  due  at  the  time  of  sale,  but  to  subsequent 
taxes  up  to  the  time  of  suit ;  and  even  though  a  plaintiff 
claims  the  deed  is  void  because  no  notice  was  given  of  the 
expiration  of  the  period  of  redemption,  yet  he  must  comply 

1  Douglas  B.  Dangerfield,  10  Ohio,  152;  Yancey  ».  Hopkins,  1  Munf. 
419;  Blakeney  ».  Ferguson,  8  Ark.  277.  "  §  1094. 

«  Barnard  ».  Hoyt,  63  111.  341  (1872). 

*  Gage  V.  Schmidt,  104  HI.  110  (1882).  «  Ibid.,  108. 

«  Connolly  o.  Connolly,  63  Iowa,  202  (1884). 

'  Sinclair  v.  Learned,  51  Mich.  336  (1883). 

'  Picquet  v.  Augusta,  64  Ga.  255  (1879);  Bleckley,  J.,  dissenting,  on 
the  ground  that  there  was  enough  in  the  bill  to  warrant  a  hearing. 

8  Gage  V.  Williams,  119  111.  563  (1886). 
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with  this  provision  in  order  to  maintain  a  suit  to  set  aside  the 
deed.^  Where  the  court  allowed  the  party  to  testify  to  his 
ownership  without  producing  record  evidence  of  his  title,  it 
was  held  that  a  suflBcient  basis  was  laid  for  evidence  assailing 
the  tax  title.2  One  who  claims  under  a  tax  deed,  though  his 
title  may  not  be  good  against  the  former  owner,  has  sufficient 
interest  to  question  a  subsequent  tax  title.^  A  suit  in  equity 
to  redeem  and  to  quiet  title  is  a  proceeding  questioning  the 
tax  deed,  and  the  plaintiff  must  show  title  at  the  time  of  sale 
in  himself  or  one  under  whom  he  claims.^  There  is  a  similar 
law  in  Michigan  in  1869  ;  ^  but  it  does  not  affect  the  right  to 
contest  tax  deeds  prior  to  1869.^  A  statute  debarring  dispute 
of  a  tax  title  except  by  one  showing  title  from  the  United 
States  or  the  State  does  not  apply  to  exclude  one  who  shows 
a  title  (as  by  prescription)  prima  fade  sufficient  under  com- 
mon-law rules,  since  all  titles  in  Michigan  are  supposed  to  have 
come  originally  from  the  State  or  the  United  States." 

§  1066.  TVhat  constitutes  a  Cloud.  —  A  deed  good  On  its  face 
is  a  cloud.^  If  in  an  action  of  ejectment  brought  against  him 
by  a  tax  claimant  the  owner  would  have  to  offer  evidence  de- 
hors the  tax  deed  to  defeat  the  recovery,  the  deed  casts  a 
jsloud;  if  no  proof  would  be  necessary,  no  shade  would  be 
cast  by  the  presence  of  the  deed.  A  deed  regular  on  its 
face,  which  is  by  statute  made  evidence  of  title,  casts  a  cloud ; 
and  the  court  will  enjoin  the  raising  of  a  cloud  in  cases  where 
it  would  remove  the  cloud  if  cast.'     Under  the  laws   of 

1  Maxwell  t».  Palmer,  35  N.  W.  659  (Iowa);  Foster  v.  Ellsworth,  32 
N.  W.  314  (Iowa,  1887);  71  Iowa,  262;  Frank  v.  Arnold,  35  N.  W.  453 
(Iowa,  1887);  Varnum  v.  Shuler,  69  Iowa,  92  (1886). 

*  Hintrj^er  v.  Kiene,  62  Iowa,  605  (1883). 
«  Adams  r.  Bnrdick,  68  Iowa,  666  (1886). 

*  Bowers  c.  HaUock,  32  N.  W.  268  (Iowa,  1887);  71  Iowa,  218. 
«  See  How.  St.  §  1166. 

»  Clark  V.  HaU,  19  Mich.  373  (followed);  Seymour  ».  Peters,  35  N.  W. 
62  (Mich.  1887). 

'  Gamble  v.  Horr,  40  Mich.  561  (1879). 

8  Holt  V.  Weld,  140  Mass.  578. 

»  Huntington  v.  C.  P.  R.  Co.,  2  Sawy.  514  (1874);  Pixley  v.  Huggins, 
15  Cal.  133,  134;  Thompson  v.  Lynch,  29  id.  189;  Hager  v.  Shindler,  Id. 
47;  Arrington  v.  Liscom,  84  id.  365;  Hannewinkle  v.  Greorgetown,  15 
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Oregon  a  tax  deed  is  prima  facie  evidence  of  title,  which  can 
only  be  overcome  by  evidence  dehors  the  deed.  It  therefore 
casts  a  cloud  on  the  title,  and  equity  will  restrain  the  collector 
of  an  illegal  tax  that  would  result  in  such  a  cloud.^ 

§  1067.  Proceedings  void  on  Inspection  constitnte  no  CSIoud. 
— A  tax  deed  which  the  statute  does  not  make  prima  facie 
evidence  of  title  is  not  a  cloud.^  Where  the  defects  of  a  tax 
title  appear  on  the  record  and  would  necessarily  be  exposed 
by  the  proof  necessary  in  an  effort  to  establish  it,  equity  will 
not  take  jurisdiction  to  try  the  validity  of  the  title  on  the 
ground  that  it  is  a  cloud.*  A  cloud  on  a  title  is  something 
which  constitutes  an  apparent  defect  or  incumbrance ;  some- 
thing that  jjrima/aeie  shows  some  right  of  another  either  to 
the  whole  or  to  some  interest  in  the  property.  A  sale  to  sat- 
isfy a  tax  that  has  no  semblance  of  legality,  a  tax  assessed 
under  a  law  that  is  unconstitutional,  cannot  raise  a  cloud,* 
and  a  threat  to  sell  the  land  under  such  circumstances  would 
not  constitute  a  payment  of  the  tax  anything  but  a  voluntary 
payment ;  neither  would  a  protest  at  the  time  of  payment 
alter  its  voluntary  character.^  A  deed  void  on  its  face  casts 
no  cloud.  The  plaintiff  himself  must  have  a  reasonably  clear 
title.  He  must  be  in  possession,  or  have  an  equitable  title. 
He  must  proceed  on  the  strength  of  his  own,  not  the  weak- 
ness of  the  defendant's  title.^  A  tax  deed  void  on  its  face 
does  not  constitute  a  cloud  on  the  title,  and  a  threat  by  the 
tax  collector  to  sell  property  and  execute  such  a  deed  does 
not  amount  to  duress,  and  money  paid  the  collector  under 
such  circumstances  cannot  be  recovered.^  A  powerful  ar- 
gument was  made  by  counsel  to  the  contrary,  citing  many 
cases. 

Wal.  (U.  S.)  548;  Palmer  o.  Boling,  8  Cal.  388;  Fremont  ».  Boling,  11 
id.  380;  Guy  v.  Hermonce,  5  id.  73. 

1  Tilton  V.  O.  C.  M.  R.  Co.,  3  Sa^.  22  (1874). 

2  Mintum  v.  Smith,  3  Sawy.  142  (1874). 

»  Eastman  ».  Thayer,  60  N.  H.  408  (1880). 

*  Detroit ».  Majtin,  34  Mich.  170  (1876) ;  Curtis  o.  East  Saginaw,  35 
id.  508  (1877).  «  Detroit  ».  Martin,  34  Mich.  170  (1876). 

«  Lawrence  v.  Zimpleman,  37  Ark.  643  (1881). 
'  Wills  i>.  Austin,  53  Cal.  152  (1878). 
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§  1068.  Who  seeks  Equity  must  do  Equity.  — The  plaintiff 
who  seeks  to  set  aside  a  tax  title  must,  as  a  condition  of  relief, 
pay  to  the  tax  claimant  what  is  justly  due  from  the  plaintiff 
under  the  law. 

A  court  of  chancery  will  impose  terms  upon  the  complain- 
ant in  granting  him  relief.^  Thus,  in  Dudley  v.  Little,^  where 
a  sale  was  set  aside  for  fraud,  the  court  granted  the  decree, 
upon  the  condition  that  the  complainants  would  refund  to  the 
defendants  the  purchase-money,  paid  at  the  tax  sale,  with  the 
fifty  per  cent  penalty  allowed  by  law,  and  on  the  payment  of 
all  the  costs  in  the  cause.*  Where  one  comes  into  equity 
Beeking'to  set  aside  a  tax  deed  as  a  cloud  on  his  title,  the 
court  will  require,  as  a  condition  of  declaring  the  deed  void, 
that  the  complainant  shall  pay  the  amount  necessary  to  re- 

'  The  rule  is  the  same  whether  the  application  is  before  or  after  sale 
for  the  taxes  assessed.  And  where  a  part  of  the  tax  is  legal,  injunctive 
relief  will  be  granted  only  on  condition  of  paying  the  amount  of  the  tax 
legally  assessed.  The  time  and  manner  oi  such  payment  varies  with  the 
practice  in  the  various  States.  See  Howes  v.  Racine,  21  Wis.  514 ;  Dean 
V.  Borchsenius,  30  id.  236;  Smith  v.  Auditor-General,  20  Mich.  398,  409; 
Palmer  v.  Napoleon  Township,  16  id.  176;  Mills  v.  Charleton,  29  Wis.  400; 
Merrill  v.  Humphrey,  24  Mich.  170;  Siegel  v.  Oatagamie  County  Sup.,  26 
Wis.  70;  Ottawa  v.  Barney,  10  Kan.  270;  Reed  v.  Tyler,  56  111.  288;  see 
also  Corbin  v.  Woodbine,  33  Iowa,  297 ;  Shelton  v.  Dann,  6  Kan.  128,  in 
which  last  State  a  tender  before  suit  brought  is  required  by  statute. 
Twombley  v.  Kimbrough,  24  Ark.  459;  Call  v.  Chase,  21  Wis.  511,  where 
the  rule  was  applied  in  ejectment;  Harrison  v.  Haas,  25  Ind.  281.  In 
Hunt  V.  Rowland,  28  Iowa,  349,  it  was  held  (under  the  facts  in  that  case) 
to  be  no  violation  of  equitable  principles  to  order  the  reimbursement  of 
money  paid  in  the  acquisition  of  a  tax  title  which  was  held  invalid  be- 
cause acquired  under  such  circumstances  of  fraud  or  unfair  dealing  that 
a  com-t  of  equily  would  not  sustain  it.  But  see,  contra,  Hibernia  Sav.  & 
L.  Soc.  V.  Ordway,  38  Cal.  679;  Taylor  v.  Snyder,  Walk.  Ch.  (Mich.) 
490. 

«  2  Ohio,  504. 

«  See  also  Barnett  v.  Cline,  60  Dl.  205;  Reed  ».  Reber,  62  id.  240; 
Pierce  v.  Schutt,  20  Wis.  423.  Where  there  is  no  contract,  trust  relation , 
or  equitable  grounds  requiring  a  release  of  defendant's  title  to  complain- 
ant, the  decree  should  simply  find  the  tax  titles  void,  decree  their  cancel- 
lation, and  enjoin  defendant  and  all  persons  claiming  under  him  from 
asserting  title  thereunder.    Barnett  v.  Cline  and  Reed  v.  Reber,  supra. 
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deem  the  premises  at  the  time  the  redemption  expired,  with 
interest  and  all  subsequent  taxes  paid  by  the  holder  of  the 
said  tax  deed.^  In  Alabama,  §  93  of  the  laws  of  1868,  provid- 
ing that  before  any  one  claiming  title  to  land  sold  for  taxes 
could  prosecute  or  defend  in  any  suit  with  the  person  claiming 
title  by  the  tax  sale,  the  owner  should  deposit  double  the 
amount  of  the  taxes,  etc.,  was  held  so  unreasonable  an  impair- 
ment of  rights  guaranteed  by  §§  12, 15,  of  Art.  1,  of  the  con- 
stitution of  1868,  as  to  be  unconstitutional.^  Where  plaintifE 
asks  to  have  a  sale  set  aside  on  the  ground  of  a  tender  of  re- 
demption, he  must  bring  the  money  into  court  or  offer  to  pay 
it  to  the  purchaser  on  obtaining  the  relief  prayed  for.^  The 
plaintiff  in  a  suit  to  set  aside  a  tax  title  must  refund  the  just 
taxes  paid  by  the  defendant.*  A  tender  is  not  necessary  be- 
fore action  to  set  aside  a  tax  deed ;  it  is  enough  to  aver  readi- 
ness to  pay.^  In  Kansas,  no  tender  is  necessary  previous  to 
bringing  suit  for  the  land.^  And  in  Maine  a  party  claiming 
under  a  tax  title  must  make  out  a  prima  fade  case  of  valid 
title  before  the  other  party  can  be  required  to  deposit  the 
amount  of  taxes  and  charges.  The  deposit  before  the  de- 
mandant makes  out  a  prima  fade  case  would  be  a  purposeless 
thing ;  for  if  he  cannot  do  that,  the  money  could  never  be 
his.^  One  who  seeks  to  avoid  a  tax  sale  on  the  ground  of  an 
excessive  tax  must  first  pay  what  is  equitable.*  As  a  condi- 
tion of  removing  a  cloud  the  plaintiff  must  pay  the  taxes 
justly  chargeable  to  the  land.^  In  Wisconsin,  by  the  laws  of 
1883,  ch.  278,  no  action  can  be  commenced  by  the  original 
owner  of  lands  conveyed  by  a  county  to  the  State  and  sold  by 
the  State  to  private  parties,  until  all  delinquent  taxes,  and 
taxes  assessed  thereon  after  the  sale  by  the  State,  together 

1  Smith  V.  Gage,  11  Biss.  217  (1882). 
»  Lassitter  v.  Lee,  68  Ala.  287  (1880). 
»  Lancaster  v.  Du  Hadway,  97  Ind.  565  (1884). 

*  Gardner  v.  Early,  69  Iowa,  43  (1886). 

*  Taylor  ».  Ormsby,  66  Iowa,  109. 

«  Coe  V.  Farwell,  24  Kan.  566  (1880). 
'  Crowell  o.  Utley,  74  Me.  49,  52  (1882). 
8  Sinclair  ».  Learned,  51  Mich.  336  (1883). 
»  Dillon  V.  Merriam,  34  N.  W.  344  (Neb.  1887);  22  Neb.  151. 
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with  all  lawful  charges  and  interest,  shall  be  paid  into  the 
county  treasury  to  abide  the  result  of  the  action.  This  proyi- 
sion  is  held  valid.^  A  judgment  for  taxes  by  a  court  of  com- 
petent jurisdiction  is  conclusive  against  collateral  attack.  One 
who  allows  such  judgment  to  go  by  default  cannot  afterward 
in  a  suit  to  set  aside  the  tax  sale  be  heard  to  say  that  a  part 
of  the  taxes  for  which  judgment  was  rendered  were  illegal.^ 
The  owner  in  such  a  case  will  be  allowed  to  redeem  by  paying 
what  would  be  required  had  the  judgment  been  for  the  proper 
amount;  and  where  he  lies  by  and  does  not  pay  the  just  tax, 
and  allows  another  to  purchase  in  good  faith  under  a  judg- 
ment including  an  erroneous  item,  and  not  offering  before 
suit  to  pay  the  redemption  money  necessary  had  the  said  item' 
been  omitted,  he  must  bear  his  own  costs.^ 

§  1069.  Mandamus  to  compel  the  Issue  of  a  Certificate  of 
Redemption.  —  Where  the  land  sought  to  be  redeemed  was 
struck  off  to  Miami  County  in  September,  1862,  for  the  taxes  of 
1860,  and  Sept.  26, 1864,  tax  deeds  for  said  lands  were  made 
to  the  county,  which  under  the  decisions  of  the  State  were 
void,  and  on  Sept.  14,  and  Oct.  1, 1866,  deeds  for  the  same 
were  executed  by  the  county  commissioners  to  A.  and  B.  re- 
spectively, but  the  original  tax-sale  certificates  never  were 
assigned  to  said  A.  and  B.  nor  to  any  one  else,  and  on  the 
16th  day  of  September,  1868,  the  relator,  being  the  owner  of 
the  land,  tendered  the  full  amount  of  the  taxes,  interest,  and 
costs,  then  due  on  said  land,  to  the  county  treasurer,  and 
demanded  a  certificate  of  redemption  therefor,  which  was 
refused,  it  was  held  that  under  §  111,  Gen.  Stats.  1054, 
providing  that  "  any  person  whose  lands  have,  prior  to  the 
passage  of  this  act,  been  sold  for  taxes  to  any  county,  and 
remain  in  the  hands  of  said  county,  may  redeem  the  same 
by  paying,"  etc.,  "  or  the  county  treasurer  may  transfer  in 
the  manner  provided  in  this  act  the  certificate  of  sale  of 
said  lands,  to  any  one  who  will  pay  all  back  tax,  costs  of 
sale,  and  ten  per  cent  interest,"  the  relator  was  entitled  to 

1  Lombard  v.  Antioch  College,  60  Wis.  4.W  (1884). 

s  Chicago  Theological  Seminary  ».  Gage,  11  Biss.  289  (1882). 

»  Gage  ».  Buise,  102  HI.  592  (1882). 
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compel  the  issue  to  him  of  such  certificate  of  redemption  by 
mandamus?- 

§  1070.  Owner's  Suit  for  Trespass.  —  Whete  B.  bought  land 
at  tax  sale  and  cut  timber,  and  W.  brought  suit  for  damages 
thereby  arising,  claiming  under  a  prior  tax  deed,  and  it  ap- 
peared that  each  was  void,  it  was  held  that  one  tax  claimant 
was  not  estopped  to  deny  the  title  of  the  other,  that  the  true 
owner  of  the  land  though  not  in  actual  possession  might  main- 
tain trespass  for  injuries  to  the  freehold,  even  though  the  de- 
fendants claim  under  a  tax  deed  regular  on  its  face,  if  they 
have  taken  no  other  possession  than  such  as  is  incidental  and 
subsidiary  to  the  commission  of  the  trespass ;  but  that  in  order 
to  recover  for  permanent  injury  to  the  freehold,  possession  of 
the  plaintiff  is  not  enough,  he  must  prove  title ;  for  if  he  is 
not  the  true  owner,  recovery  by  him  would  not  bar  a  subse- 
quent action  by  the  real  owner,  and  the  trespasser  would  thus 
have  to  pay  twice.^ 

§  1071.  Recovery  of  Forfeited  Land  from  the  State's  Vendee. 
— Where  lands  are  forfeited  to  the  State  and  the  State  sells  the 
land  to  B.,  but  the  proceedings  being  irregular  the  sale  is  de- 
clared invalid,  the  former  owner  may  recover  the  land  from 
B.  The  title  is  still  in  him  and  not  in  the  State  ;  the  latter- 
has  only  a  lien  on  the  land.  At  any  rate,  the  title  of  the 
former  owner  is  a  better  title,  or  he  has  better  evidence  of  a  title 
than  B.,  and  so  must  recover.  And  the  lands  being  wild,  and 
so  not  in  the  personal  possession  of  any  one,  the  passage  of 
twenty  years  since  the  accruing  of  the  tax  title,  during  which 
time  some  lumbering  has  been  done  on  the  lands,  will  not 
prevent  recovery.* 

§  1072.  Suits  by  Creditors  of  the  Owner.  —  It  is  also  held 
that  creditors  who  have  a  lien  upon  land  which  has  been  sold 
for  taxes,  or  who  have  a  right  in  equity  to  resort  to  the  land 
for  the  payment  of  their  debts,  may  file  a  bill  to  set  aside  an 

1  Tarr  v.  Haughey,  5  Kan.  625. 

*  Wadleigh  c.  Marathon  County  Bank,  58  Wis.  546-555  (1883);  Austin 
».  Holt,  32  id.  478;  Hungerford  v.  Redford,  29  id.  345;  Winchester  v. 
Stevens  Point,  58  id.  350  (1883). 

»  Chandler  v.  Wilson,  77  Me.  81-83  (1885). 
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illegal  tax  sale,  and  thus  dispel  any  cloud  upon  the  title  of 
their  debtor,  and  remove  any  obstacle  thus  created  to  the  en- 
forcement of  their  lien  or  right.^  But  in  the  Ohio  case,  where 
the  law  declared  that  whenever  a  tax  sale  should  be  held  in- 
valid, the  owner,  or  other  party  in  interest,  should  refund  the 
taxes  to  the  purchaser  at  the  sale,  and  make  the  tax  a  lien 
upon  the  land  in  favor  of  the  purchaser,  the  bill  of  the  creditor 
was  dismissed  because  he  failed  to  prove  a  tender  of  the 
money  due  under  this  statute  to  the  purchaser .2  When  one  is 
in  possession  under  a  tax  title  prima  facie  good,  those  having 
claims  against  the  former  owner  cannot  seize  or  attach  the 
property,  but  must  first  bring  a  direct  action  to  annul  the  tax 
title.'  And  the  holder  under  a  tax  deed  good  on  its  face  may 
have  a  perpetual  injunction  against  seizure  and  sale  by  creditors 
or  mortgagees  of  the  former  owner  in  execution  of  a  judgment 
in  their  favor.*  An  actual*  sale  cannot  be  attacked  collaterally 
after  the  time  for  redemption  has  expired.  Until  the  sale  is 
set  aside  in  a  direct  action  to  annul  it,  a  creditor  cannot  pro- 
ceed to  enforce  his  mortgage.®  But  although  it  is  the  settled 
rule  in  Louisiana  that  where  a  tax  title  is  attacked  collater- 
ally by  a  third  person  seizing  the  property,  the  sale  of  realty 
cannot  be  attacked  for  any  latent  defect,  or  unless  the  deed 
discloses  the  absolute  nullity  of  the  sale ;  a  different  rule  ap- 
plies in  case  of  a  petitory  action  where  the  plaintiff  alleges 
title  in  himself.    In  such  a  case,  if  the  defendant  answers  rely- 

»  Gillett  V.  Webster,  15  Ohio,  623;  O'Brien  v.  Coulter,  2  Blaokf.  (Ind.) 
421;  Branson  v.  Yancy,  1  Dev.  Eq.  (N.  C.)  77. 

'  But  in  Lee  v.  Ruggles,  62  111.  427,  on  a  bill  to  set  aside  a  tax  deed 
on  an  illegal  assessment  for  drainage  purposes,  as  a  cloud  on  title  where 
the  taxes  were  illegal,  and  no  charge  on  the  land,  and  it  did  not  appear 
that  any  benefit  had  been  bestowed  on  the  land  by  drainage  or  otherwise, 
it  was  held  that  the  defendant  had  no  equitable  claim  to  have  the  taxes 
paid  by  him  refunded. 

»  Gerac  «.  Guilbeau,  36  La.  Ann.  843  (1884). 

*  Ludeburg  v.  McGuire,  35  La.  Ann.  893  (1883). 

^  That  is,  one  intended  to  convey  title,  and  not  a  mere  pretence.  Jurey 
».  Allison,  30  La.  Ann,  pt.  2,  1235  (1878). 

'  Lannes  v.  Workingmen's  Bank,  29  La.  Ann.  115  (1877),  criticising 
and  distinguishing;  Dupre  v.  Thompson,  25  id.  504,  where  there  had 
been  an  ofier  to  redeem;  Rensbaw  v.  Imboden,  31  id.  661. 
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ing  on  his  tax  title,  it  is  open  to  every  objection  of  law  or  fact, 
just  as  if  such  objection  had  been  specially  pleaded.^  Sum- 
mary proceedings  to  recover  possession  will  not  lie  against 
the  holder  of  a  tax  title  antedating  the  mortgage  under  which 
the  complainant  claims  as  foreclosure  purchaser.^ 

PURCHASER'S  REMEDIES. 

§  1073.  Mandamus.  —  Where  the  purchaser  has  acquired  a 
right  at  a  tax  sale,  he  may  enforce  it  by  such  remedies  as  are 
usually  adopted  in  analogous  cases.^  Thus,  if  the  officer  re- 
fuses to  execute  and  deliver  to  him  a  certificate  of  purchase, 
or  deed  of  conveyance,  when  he  has  become  entitled  to  either 
by  a  fair  and  regular  purchase,  he  may  by  mandamus  compel 
the  execution  of  it,^  and  in  some  instances  a  bill  in  chan- 
cery may  be  regarded  as  appropriate.^  The  owner  of  a  valid 
certificate  to  whom  a  defective  deed  has  been  issued  may  by 
mandamus  compel  the  clerk  of  the  county  board  of  super- 
visors to  execute  to  him  a  proper  deed.' 

§  1074.  Bill  to  compel  Conveyance  of  the  Iiegal  Title.^ — The 
question  has  been  discussed  and  variously  decided  in  Ohio,  as 
to  the  right  of  the  purchaser  of  an  equity  at  a  tax  sale  to 
come  into  a  court  of  chancery,  and,  treating  the  holder  of  the 
legal  title  as  a  trustee,  compel  a  conveyance  of  the  latter  title.^ 

1  Hickmau  ».  Dawson,  33  La.  Ann.  441  (1881). 

2  Brown  v.  Martin,  49  Mich.  565  (1883). 

^  If  a  holder  of  a  tax  deed,  issued  under  a  law  making  the  deed  con- 
clusive of  the  regularity  of  the  proceedings,  takes  advantage  of  a  special 
process  for  quieting  his  title  provided  by  a  subsequent  statute  (ch.  22, 
Laws  of  1859,  as  amended  by  ch.  138  and  ch.  277,  Laws  of  1861),  he  must 
submit  to  the  disadvantages  of  that  statute  in  making  bis  deed  merely 
prima  facie  evidence.     Burrows  ».  Bashford,  22  Wis.  103. 

*  Maxcy  v.  Clabaugh,  6  111.  26;  People,  ex  rel.  Moultou,  v.  New  York, 
10  Wend.  (N.  Y.),  395. 

6  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528. 

«  State  V.  Winn,  19  Wis.  323  (1865). 

'  See  next  section. 

»  Rennick  o.  Wallace,  8  Ohio,  540;  Stuart  ».  Parish,  6  id.  476;  Wal- 
lace's Lessee  v.  Seymour,    Id.  156;  Douglas  v.  Dangerfield,  10  id.  152; 
Gwynne  i>.  Neiswanger,  15  id.  367;  s.  c.  18  id.  400;  s.  c.  20  id.  556. 
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One  thing  is  evident, — that  the  purchaser  who  seeks  relief 
under  such  circumstances  must  aver  in  his  bill  and  prove 
upon  the  hearing  a  strict  compliance  by  the  ofiBcers  with  all 
the  requirements  of  the  law  under  which  the  proceeding 
took  place.^  Under  the  land  system  of  several  of  the  States 
of  the  Union,  the  holder  of  a  land  warrant  after  a  location 
and  survey,  but  before  the  record  of  the  proceedings,  has  a 
right  to  withdraw  his  entry,  and  make  a  new  location  upon 
any  vacant  and  unappropriated  land.^  But  it  is  held  in  Ohio 
that  after  the  entry  has  been  recorded,  and  the  right  of  the 
locator  has  thus  become  fixed,  it  is  not  in  his  power  to  with- 
draw the  entry  so  as  to  destroy  the  tax  lien  of  the  State,  or 
avoid  the  title  of  the  purchaser  at  the  tax  sale.^ 

§  1075.  The  inadequacy  of  consideration  prevents  equity 
from  aiding  the  purchaser  against  the  owner,  except  when 
required  by  statute.  In  Douglas  v.  Dangerfield,*  where  the 
tax  purchaser  was  complainant.  Judge  Hitchcock,  in  delivering 
the  opinion,  said :  "  This  is  a  case  of  considerable  importance, 
whether  we  consider  the  amount  of  property  in  contest,  or  the 
principles  involved.  The  amount  of  property  exceeds  1,300 
acres,  which  the  complainant  claims  he  is  entitled  to,  for 
which  he  has  paid,  or  rather  originally  paid,  $17.53^.  Having 
paid  this  much  for  the  land,  he  now  attempts  in  a  court  of 
chancery  to  force  the  legal  title  from  the  defendants.  If 
there  had  been  between  these  parties  a  contract  of  purchase 
and  sale  of  this  land  for  the  same  amount  of  pm'chase-money, 
had  this  purchase-money  been  paid,  and  had  an  application 
been  made  in  chancery  on  the  part  of  the  vendee  to  enforce 
such  conlract,  no  court  acting  upon  the  well-known  principles 
of  equity  would  hesitate  a  moment  in  dismissing  the  bill  on 
the  ground  of  inadequacy  of  consideration.    And,  upon  similar 

»  Donglas  v.  Dangerfield,  10  Ohio,  152. 

"  Gait  V.  Galloway,  4  Pet.  (D.  S.)  339;  Hollingsworth  v.  Barbour,  Id. 
466;  Mc  Arthur  v.  Nevill,  3  Ohio,  178;  Taylor's  Lessee  v.  Myers,  7  Wheat. 
(U.  S.)  23;  WaUace  v.  Porter,  14  Ohio,  272,  277;  Jackson  r.  Clark,  1 
Pet  (U.  S.)  629. 

»  Holt's  Heirs'  Lessee  v.  Hemphill's  Heirs,  3  Ohio,  232;  Doaglas  v. 
Dangerfield,  10  id.  152;  Wallace's  Lessee  v.  Seymour,  6  id.  156. 

*  10  Ohio,  152. 
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principles,  a  court  of  equity  would  not  interfere  to  relieve  a 
purchaser  at  a  tax  sale,  as  between  him  and  the  owner  of  the 
land,  except  when  required  to  do  it  in  consequence  of  positive 
law." 

§  1076.  BiU  to  quiet  Title.  —  Where  tax  claimant  after  the 
five  years'  limitation  had  passed  brought  a  bill  to  quiet  his 
title,  it  was  held  that  this  did  not  open  the  tax  title  to  any 
attack  by  the  defendant  that  he  could  not  have  made  as 
plaintiff.! 

§  1077.  Recovery  of  Possession  by  the  Purchaser.  —  The 
proceedings  to  put  the  purchaser  in  possession  may  be  made 
summary,  but  must  be  of  a  judicial  nature.  In  Louisiana,  the 
proceedings  must  be  by  petition  and  citation,  not  by  rule  to 
show  cause.^  The  legislature  cannot  enact  a  law  to  put  the  pur- 
chaser in  possession  forcibly  and  without  a  judicial  hearing.^ 
That  the  taxes  had  been  paid  is  not  a  defence  to  ejectment 
by  the  purchaser  at  a  sale  made  in  pursuance  of  a  judgment 
of  the  Circuit  Court  having  jurisdiction  under  the  Arkansas 
overdue  law.  The  sale  cannot  be  collaterally  attacked.*  In 
Ohio,  the  purchaser  at  a  tax  sale  cannot  recover  the  posses- 
sion from  the  former  owner,  or  any  person  claiming  under 
him,  in  an  action  of  forcible  detainer.  Ejectment  is  his 
only  remedy.^  But  there  is  a  statute  in  Ohio  which  gives 
this  remedy  to  the  purchaser.® 

§  1078.  Equity  cannot  aid  a  Defective  Ezecution  of  Statutory 
Powers. — It  is  a  general  rule,  subject  to  occasional  exceptions, 
that  the  remedial  power  of  a  court  of  equity  does  not  extend 
to  the  supplying  of  any  circumstance,  for  the  want  of  which 
the  legislature  has  expressly  or  by  implication  declared  the 
instrument  or  act  void ;  for  otherwise  equity  would,  in  effect, 
defeat  the  very  policy  of  the  legislative  enactments.  In  this 
respect  there  is  a  clear  and  manifest  distinction  between 

1  Shawler  v.  Johnson,  52  Iowa,  477. 

"  Mayenno  v.  Millandon,  32  La.  Ann.  1123  (1880) ;  Fisohel  b.  Mercier, 
Id.  708  (1880);  Schoembs  «.  Krieger,  33  id.  420  (1881). 
»  Calhoun  v.  Fletcher,  68  Ala.  575  (1879). 
*  McCarter  ».  Neil,  6  S.  W.  731  (Ark.). 
«  Kelly  r.  Hunter,  12  Ohio,  216. 
'  Hannel's  Lessee  v.  Smith,  15  Ohio,  134. 
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public  and  private  powers  when  defectively  executed.  A 
power  created  by  private  parties  when  defectively  executed 
by  reason  of  fraud,  accident,  or  mistake,  may  be  aided  by  a 
court  of  equity ;  but  where  the  power  is  created  by  statute 
it  is  construed  with  more  strictness,  and  whatever  the  for- 
malities required  by  the  statute  to  attend  the  execution  of  the 
power,  they  must  be  punctiliously  complied  with,  and  no  defect 
can  be  aided  in  equity.  Courts  of  equity  cannot  dispense 
with  the  regulations  prescribed  by  a  statute,  at  least  where 
they  constitute  the  apparent  object  and  policy  of  the  law. 

§  1079.  It  may  be  laid  down  as  a  general  rule,  subject  to 
no  exceptions,  that  in  regard  to  powers  which  are  in  their  own 
nature  statutable,  equity  must  follow  the  law,  however  meri- 
torious the  consideration.  Thus  the  power  of  a  tenant  in  tail 
to  make  leases  under  the  English  statute,  if  not  executed  in 
conformity  with  the  requisitions  of  the  statute,  will  not  be 
made  available  in  equity  under  any  circumstances.  Fines 
and  common  recoveries  are  judicial  powers  based  upon  stat- 
utes, and  the  rule  is  that  equity  will  not  aid  a  defective  fine 
against  the  issue,  nor  a  defective  recovery  against  the  remain- 
der-man. The  power  to  make  a  will  is  also  a  statutory  au- 
thority ;  and  if  the  solemnities  required  by  the  statute  to  attend 
the  execution  of  the  will  have  been  omitted,  through  igno- 
rance or  mistake,  the  devisee  cannot  enforce  his  imperfect  title 
under  the  power  against  the  heir.  Whenever,  in  any  case,  a 
statute  prescribes  the  mode  and  manner  of  acquiring  title 
under  a  power  created  by  the  legislature,  the  power  must  be 
executed  in  that  way ;  and  whenever  there  is  a  failure  to  con- 
form to  the  statute  requisitions,  the  title  is  void  at  law ;  ^  and 
when  void  at  law,  equity  cannot  aid  any  defect  in  the  exe- 
cution of  it.^  These  two  cases  are  the  strongest  illustrations 
of  the  rule  which  can  be  found  in  the  books.  The  statute  of 
Illinois,  in  relation  to  guardian  sales  made  under  orders  of 
the  Circuit  Court  for  the  maintenance  and  education  of  the 
ward,  provided  that  "  it  shall  be  the  duty  of  the  guardian 
making  such  sale,  as  soon  as  may  be,  to  make  return  of  such 
proceedings  to  the  court  granting  such  order,  which,  if  ap- 

1  Young  t>.  Keogh,  11  111.  642.         «  Young  v.  Bowling,  15  HI.  481. 
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proved  by  the  court,  shall  be  recorded,  and  shall  vest  in  the 
purchaser  or  purchasers  all  the  interest  the  ward  had  in  the 
estate  so  sold."  This  requirement  was  omitted  in  Young  v. 
Keogh,  which  was  an  action  of  ejectment,  and  the  sale  was 
held  void.  Afterwards  Bowling,  who  was  a  purchaser,  claim- 
ing under  the  guardian's  sale  aforesaid,  filed  a  biU  in  chancery 
to  aid  the  defect ;  but  the  court  held  that  the  title  could  no 
more  be  sustained  in  equity  than  at  law.  Such  was  the  con- 
clusion in  Young  v.  Bowling,  on  a  demurrer  to  the  bill ;  and 
the  opinion  of  Judge  Caton  in  that  case  is  a  very  able  one, 
and  deserves  the  attentive  consideration  of  those  who  may  be 
engaged  in  the  examination  of  this  question. 

§  1080.  It  was  as  follows :  "  In  this  case  a  very  important 
principle  is  involved,  which  demanded  and  has  received  the 
most  careful  consideration  of  this  court.  The  complainant 
in  this  case  claims  title  to  the  premises  in  question  under  a 
guardian's  sale  made  in  1846,  under  an  order  of  the  Circuit 
Court.  The  title  in  the  case  of  Young  v.  Keogh  ^  was  pre- 
cisely like  this  in  every  respect,  being  derived  under  a  sale 
made  by  the  same  guardian,  and  under  the  same  decree,  and 
made  at  the  same  time  with  the  sale  under  which  the  com- 
plainant claims  title,  so  that  the  decision  applies  to  this  case 
precisely  the  same  as  if  it  had  been  made  upon  this  identical 
title.  The  court  there  decided  that  all  the  proceedings  were 
regular,  except  that  the  guardian  never  made  a  report  of 
his  proceedings  under  the  order  of  sale,  as  that  order  had 
directed  and  the  statute  required.  For  that  defect  this  court 
decided  that  the  sale  was  void,  and  that  no  legal  title  passed 
to  the  purchaser  by  the  deed  which  the  guardian  had  exe- 
cuted. This  court  then  said :  '  There  is  no  avoiding  the  con- 
clusion that  the  title  does  not  vest  in  the  purchaser  till  the 
report  is  made  and  approved.  The  language  of  the  statute 
is  so  explicit  and  unequivocal  that  it  neither  admits  of  doubt 
nor  argument.'  Since  the  decision  of  that  case,  a  trial  in 
ejectment  has  been  had  between  the  complainant  and  defend- 
ants in  this  bill,  in  which  these  defendants  recovered  a  judg^ 
ment  in  ejectment  against  the  complainant,  thus  determining, 

»  11  m.  642. 
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in  conformity  to  the  decision  of  this  court  in  the  other  case, 
that  the  complainant  acquired  no  legal  title  by  his  purchase. 
This  bill  is  filed  against  the  heirs,  who  were  plaintiffs  in  the 
ejectment  suit,  praying  an  injunction  to  restrain  the  execu- 
tion of  the  judgment  rendered  in  that  cause,  and  for  general 
relief.  The  bill  set  out  the  decree  of  the  Circuit  Court 
ordering  the  guardian  to  sell,  the  fact  of  the  sale  to  the 
complainant  for  the  full  value  of  the  property,  that  he  paid 
the  purchase-money  to  the  guardian  and  took  a  deed  from 
the  guardian  for  the  premises  ;  and  that,  believing  he  had  a 
perfect  title  to  the  premises,  he  took  possession  under  his 
deed,  and  made  valuable  and  lasting  improvements  on  the 
premises  of  the  value  of  |2,500 ;  and  that  he  was  not  aware 
of  any  defect  in  his  title  till  the  commencement  of  the  eject- 
ment suit,  which  was  after  the  death  of  the  guardian,  when 
it  was  impossible  to  compel  a  return  of  the  sale  to  be  made 
by  the  guardian,  and  to  procure  an  approval  thereof  by  the 
Circuit  Court.  It  is  insisted,  in  support  of  this  bill,  that 
here  was  the  creation  of  a  power  which,  in  itself,  was  perfect 
and  complete,  but  which,  tlirough  the  mistake,  accident,  or 
inadvertence  of  the  guardian,  was  defectively  exercised  or 
executed  ;  and  that  it  is  competent  for  a  court  of  equity  to  re- 
lieve against,  and  to  give  him  a  title  which,  by  reason  of  such 
defect,  the  law  will  not  give  him.  Where  a  power  is  created 
by  an  individual,  or  the  party  interested  in  the  exercise  of 
the  power,  and  that  power  is  defectively  executed  by  the  agent 
appointed  by  the  power  to  execute  it,  courts  of  equity  may 
interfere  and  relieve  against  such  defect,  for  the  purpose 
of  carrying  out  the  purposes  intended  by  the  creator  of  the 
power,  and  the  agent  who  imperfectly  executed  it.  But  the 
general  rule  is  otherwise  where  the  power  is  created  by  law, 
and  without  the  concurrence  of  the  party  whose  interests 
are  to  be  affected  by  its  exercise.  Mr.  Justice  Story  says : 
'But  in  cases  of  defective  execution  of  powers  we  are  care- 
fully to  distinguish  between  powers  which  are  created  by 
private  parties  and  those  which  are  specially  created  by 
statute;  as,  for  instance,  the  powers  of  tenants  in  tail  to 
make  leases.    The  latter  are  construed  with  more  strictness ; 
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and  whatever  formalities  are  required  by  the  statute  must 
be  punctually  complied  with,  otherwise  the  defect  cannot, 
or  at  least  may  not,  be  helped  in  equity ;  for  courts  of 
equity  cannot  dispense  with  the  regulations  prescribed  by  a" 
statute,  at  least  where  they  constitute  the  apparent  policy 
and  object  of  the  statute.'  ^  Such,  in  our  judgment,  is  em- 
phatically the  case  before  us.  Here  the  statute  has  created 
a  power  to  divest  infants  of  their  estate  for  certain  objects, 
specifying  those  objects  and  prescribing  the  precise  mode  of 
doing  it,  and  stating  clearly  what  acts  shall  be  done  in  order 
to  pass  the  title.  When  the  legislature  created  this  power, 
it  foresaw  the  abuse  and  injustice  to  which  it  was  liable, 
and  prescribed  these  forms  for  the  very  purpose  of  guarding 
against  such  abuse,  and  this  constitutes  the  manifest  policy 
of  the  law.  Here  the  legislature  prescribed  a  certain  act  to 
be  done,  which  is  the  final  consummation  of  the  exercise  of  the 
power,  and  this  last  act,  it  has  said,  should  pass  the  title ; 
and  in  construing  that  statute,  we  have  determined  that 
without  that  act  the  title  did  not  pass.  This  act,  from  its 
very  nature,  was  one  of  the  most  important  acts  dictated  by 
the  law,  to  guard  against  abuse,  and  to  protect  the  interests 
of  the  infants  whose  estate  was  to  be  taken  from  them  with- 
out their  consent.  This  is  the  statute :  '  It  shall  be  the 
duty  of  the  guardian  making  such  sale,  so  soon  as  may  be, 
to  make  return  of  such  proceedings  to  the  court  granting  the 
order,  which,  if  approved  by  the  court,  shall  be  recorded,  and 
shall  vest  in  the  purchaser  or  purchasers  all  the  interest  the 
ward  had  in  the  estate  so  sold.'  If  there  be  any  act  pre- 
scribed by  the  statute  which  should  be  deemed  essential  to 
a  valid  execution  of  the  power  conferred  by  the  law,  it  is 
this,  which  the  statute  says  shall  be  the  one  which  shall  vest 
the  title  in  the  purchaser ;  and  it  is  this  act,'  of  all  others, 
which  is  best  calculated  to  secure  the  interest  of  the  infant 
against  the  misconduct  or  indiscretion  of  the  guardian,  for 
by  it  the  court  is  required  to  revise  and  examine  the  acts  of 
the  guardian  in  making  the  sale ;  and  if  not  fair  and  just 
in  all  respects,  or  if  not  in  pursuance  of  the  previous  order 

1  1  Story,  Eq.  §  96. 
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of  the  court,  the  sale  will  not  be  approved,  in  which  event  all 
the  acts  of  the  guardian  stand  for  nought.  This  was  a  wise 
provision  of  the  legislature,  which  says,  in  substance,  that 
the  sale  shall  confer  no  right,  and  the  guardian's  deed  shall 
convey  no  title,  and  that  all  acts  done  in  pais  shall  remain  in 
abeyance  till  the  court  has  examined  and  reviewed  them  and 
entered  its  approval  on  its  records.  And  yet  this  act,  so 
manifestly  forming  a  most  essential  element  in  the  policy  of 
the  statute,  we  are  asked  to  dispense  with,  because  at  this 
distance  of  time,  and  after  the  decease  of  the  guardian  who 
made  the  sale,  these  heirs  may  not  be  able  to  show  any  suf- 
ficient ,reason  which  in  the  opinion  of  a  court  of  equity 
would  have  required  the  Circuit  Court  to  set  aside  the  sale 
made  by  the  guardian.  The  law  has  not  vested  the  court  of 
chancery  with  the  jurisdiction  to  approve  or  disapprove  of 
the  acts  of  the  guardian,  but  that  jurisdiction  was  vested  in 
the  Circuit  Court,  which  ordered  the  sale.  If  chancery  may 
interfere  and  dispense  with  one  of  the  requirements  of  the 
statute,  it  may  with  another,  and  thus  in  its  unlimited  dis- 
cretion it  may  fritter  away  the  whole  statute.  It  is  seriously 
claimed  that  because  the  purchaser  purchased  in  good  faith, 
and  paid  the  full  value  of  the  property  to  the  guardian  of 
the  owners,  that  thereby  an  equity  is  raised  in  his  favor 
and  against  them  which  the  court  will  enforce.  Equities  do 
not  arise  upon  statutory  acts  without  the  volition  of  those 
against  whom  the  equity  is  charged.  Suppose  this  guardian, 
seeing  that  a  case  existed  which  would  require  the  Circuit 
Court  to  order  a  sale  of  the  infant's  estate,  and  in  ignorance 
of  the  law,  but  in  all  honesty,  had  sold  the  estate  for  its  full 
value,  without  an  order  of  the  court,  to  a  purchaser,  who  in 
good  faith  supposed  he  was  getting  a  good  title ;  in  that  case 
the  purchaser's  equity  would  be  just  as  strong  as  is  the  equity 
in  this  case ;  and  should  we  now  hold  that  the  purchaser  here 
acquired  an  equitable  title  which  should  be  enforced  against 
the  heir,  it  would  be  equally  our  duty,  when  the  case  supposed 
arises,  to  compel  a  conveyance  to  the  purchaser,  and  then  the 
entire  statute  would  be  gone.  But  the  truth  is,  the  purchaser 
at  these  statutory  sales  gets  no  imperfect  equitable  title 
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which  may  be  perfected  in  chancery ;  he  gets  the  whole  title 
which  the  infant  had,  or  he  gets  no  title  whatever.  Undoubt 
edly,  if,  at  the  time  of  the  sale,  the  infant  had  but  an  equitable 
title,  and  subsequently  acquires  the  legal  title,  that  equity 
will  compel  him  to  convey  to  the  purchaser  such  subsequently 
acquired  legal  title ;  but  that  would  be  upon  the  ground  that 
he  acquired  the  legal  title  by  reason  of  the  equitable  title 
which  had  been  regularly  sold,  and  that  he  took  the  legal 
title  simply  as  trustee.  In  such  a  case  equity  could  undoubt- 
edly enforce  the  trust.  Nor  has  the  complainant  here  the 
appearance  of  equity  against  the  heirs  which  he  supposes. 
The  case  does  not  show  that  the  guardian  appropriated  the 
money  which  he  received  of  the  complainant  to  the  support 
and  education  of  the  infants,  or  invested  it  in  other  estate 
for  their  benefit,  or  applied  it  any  way  to  their  use.  It  simply 
shows  that  he  received  it  as  guardian.  Had  the  money  been 
invested  in  other  lands  for  the  infants,  it  may  be  that  it  could 
be  followed  there  by  the  complainant ;  and  even  if  it  were  shown 
that  the  money  had  been  applied  to  their  support  and  educa- 
tion, there  would  be  some  reason  for  saying  that  this  should 
affect  their  consciences,  and  require  them  to  refund  it  after 
they  became  of  age ;  but  that  question  is  not  here,  for  it  is 
not  shown  what  the  guardian  did  with  the  money.  The 
complainant  knew,  or  should  have  known,  when  he  bought 
the  land,  that  he  got  no  title  till  the  sale  was  reported  to 
court  and  approved,  and  that  it  was  his  place  to  see  that  the 
guardian  performed  his  duty  in  this  regard,  as  in  any  other 
which  was  essential  to  the  validity  of  his  title.  Suppose  the 
guardian  had  omitted  to  make  the  deed,  could  he  now  be 
allowed  to  say  that  he  supposed  the  guardian  had  performed 
his  duty  and  done  it,  and  ask  this  court  to  dispense  with  that 
essential  act  ?  The  complainant  was  in  a  position  to  compel  the 
guardian  to  make  a  report  to  the  court,  and  thus  enable  that 
tribunal  to  inspect  his  proceedings,  and  see  that  the  interests 
of  the  infants  had  not  been  sacrificed  while  they  were  perfectly 
powerless  in  his  hands,  and  incapable  of  thinking  or  knowing 
or  doing  anything  affecting  their  interests.  All  the  rights 
of  parties  thus  situated  are  reserved,  and  they  are  to  be  con- 
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sidered  as  opposing  and  protesting  against  everything  which 
is  done  affecting  their  interests.  This  is  a  special  proceeding 
provided  by  the  statute,  by  which  the  title  to  land  of  third 
persons  is  divested  without  their  consent,  and  not  only  against 
their  will,  but  that,  too,  when  they  are  incapable  of  making 
an  effort  to  protect  themselves ;  and  such  being  the  case,  it 
was  the  duty  of  the  legislature  to  throw  every  check  and 
safeguard  around  the  proceeding  to  protect  the  rights  of  the 
infants  from  becoming  a  prey  to  avarice  and  dishonesty. 
This  was  done  by  requiring  the  court  to  supervise  the  whole 
proceedings,  and  if  all  was  found  right  and  fair,  to  approve 
them,  until  which  time  all  the  acts  which  had  been  done  were 
merely  preliminary,  having  in  themselves  no  binding  effect. 
It  was  the  manifest  policy  of  the  law  to  make  the  court  the 
special  guardian  of  the  infant,  to  see  that  he  was  not  de- 
frauded by  his  general  guardian  or  others.  This  policy  of 
the  law  must  be  upheld.  The  statute  alone  created  the 
power  to  sell  the  land,  and  required  that  it  should  be  exer- 
cised in  a  particular  way  to  make  it  valid,  and  in  no  other 
way  can  it  acquire  validity.  This  sale  anfl  proceeding  was 
either  conformable  to  the  law,  or  it  was  not.  If  the  former, 
it  conveyed  a  good  title ;  if  the  latter,  it  was  illegal,  and 
nothing.  The  statute  says  the  title  might  be  transferred  in 
a  particular  way ;  and  if  done  in  any  other  way,  the  statute 
gives  it  no  sanction,  and  it  is  as  void  as  if  there  were  no 
statute  on  the  subject.  This  is  not  a  power  created  by  a 
power  of  attorney  or  by  will,  where  the  coui-t  may  aid  a 
defective  execution  of  the  power,  where  it  is  necessary  to 
carry  into  effect  the  intention  of  the  donor  of  the  power, 
whose  interests  were  to  be  affected  by  its  execution. "  We  are 
not  without  authority  directly  on  this  point.  The  case  of 
Bright  V.  Boyd  ^  is  almost  precisely  like  this  in  all  its  essential 
particulars.  There  an  administrator  had,  in  pursuance  of  a 
statute,  been  authorized  by  the  Probate  Court  to  sell  land 
left  by  the  deceased,  for  the  payment  of  debts.  The  statute 
required  that  previous  to  the  sale  the  administrator  should 
file  a  bond  with  the  Probate  Court,  approved  by  that  court. 

»  1  Story  C.  C.  (U,  S.)  478. 
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Previous  to  the  sale  a  bond  was  executed  by  sureties,  who 
were   approved  by  the  court,  but  the  bond  was  not  actu- 
ally approved  by  the   court   and  filed.     The    administrator 
advertised  and  sold  the  premises,  in  pursuance  of  the  order  of 
the  court,  for  their  full  value,  and  executed  a  deed,  etc.,  and 
the  purchaser  had    made   valuable    improvements  thereon. 
The  heir  recovered  the  premises  in  ejectment,  for  the  reason 
that  no  bond  had  been  filed  by  the  administrator  and  ap- 
proved by  the  court ;  and  the  bill  was  filed,  praying  that  the 
heirs  might  be  decreed  to  pay  the  value  of  the  improvements, 
or  release  to  the  purchaser.     Story,  J.,  after  adverting  to  the 
decision  at  law,  said :  '  It  is  now  argued,  that  however  cor- 
rect this  doctrine  may  be  at  law,  yet  in  a  court  of  equity  the 
omission  to  give  the  bond  within  the  stipulated  time  ought 
not  to  be  held  a  fatal  defect,  but  it  should  be  treated  as  an 
inadvertence,  or  accident,  properly  remediable  in  a  court  of 
equity.     We  do  not  think  so.     The  mistake  was  a  voluntary 
omission  or  neglect  of  duty,  and  in  no  just  sense  an  accident. 
But  if  it  were  otherwise,  it  would  be  difficult  in  the  present 
case  to  sustain  \he  argument.     This  is  not  the  case  of  the 
defective  execution  of  a  power  created  by  the  testator  himself, 
but  of  a  power  created  and  regulated  by  statute.    Now,  it  is 
a  well-settled  doctrine  that  although  courts   of  equity  may 
relieve  against  the  defective  execution  of  a  power  created 
by  a  party,  yet  they  cannot  relieve   against   the  defective 
execution  of  a  power  created  by  law,  or  dispense  with  any 
of  the  formalities  required  thereby  for  its  due  execution ; 
for  otherwise  the  whole  policy  of  the  legislative  enactments 
might  be  overturned.     There  may,  perhaps,  be  exceptions  to 
this  rule ;  but  if  there  be,  the  present  case  does  not  present 
any  circumstances  wliich  ought  to  take  it  out  of  the  general 
rule.     Therefore  it  seems  to  us  that  the  non-compliance  with 
the  statute  prerequisites  in  the  present  case  is  equally  fatal 
in  equity  as  it  is  in  law.'     It  would  be  difficult  to  find  upon 
any  question  a  case  more  directly  in  point ;  and  if  it  be  the 
law,  of  which  we  have  no  doubt,  it  settles  the  case  conclu- 
sively.    The  decree  of  the  Circuit  Court  must  be  reversed, 
and  the  bill  dismissed." 
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§  1081.  The  cases  where  a  power  of  appointment  or  of 
revocation  is  required  by  the  donor  to  bo  executed  through 
the  instrumentality  of  a  will,  and  is  executed  by  deed,  in 
which  case  equity  will  aid  the  defective  execution  of  it,  are 
not  an  exception  to  the  general  rule ;  though  the  will  is  not 
executed  as  required  by  the  statute  of  wills,  equity  relieves, 
because  the  deed  takes  effect  under  the  instrument  which 
creates  the  power,  and  not  under  the  statute ;  the  maxim 
being  that  every  instrument  made  in  execution  of  the  power 
refers  to  the  instrument  creating  the  power.  The  principle 
that  equity  must  follow  the  law,  and  cannot  supply  any  defect 
which  tvould  render  a  sale  and  conveyance  void  at  law,  for 
non-conformity  with  the  statute,  is  peculiarly  applicable  to  tax 
sales  and  conveyances,  because  of  the  fact  that  they  are  re- 
garded as  titles  stricti  juris,  derived  under  a  naked  statute 
authority.  No  instance  is  known  of  an  attempt  to  make  a  tax 
title  good  by  an  appeal  to  a  court  of  equity.  If  the  reader 
desires  to  pursue  this  question  further,  he  is  referred  to  the 
authorities  cited  in  the  margin.^ 

»  1  Story's  Eq.  §§  96, 177,  178;  Fonb.  Eq.  B.  1,  C.  1,  §  7;  Eail  of  Dar- 
lington V.  Pnlteney,  Cowper,  260,  267.  When  a  sheriff,  in  selling  land  for 
taxes,  has  neglected  to  affix  a  seal  to  his  deed,  a  court  of  chancery  will 
not  correct  the  error.  Altes  v.  Hinckler,  36  111.  265.  Where  land  was  in 
fact  sold  at  a  tax  sale  in  parcels,  and  not  in  bulk  as  stated  in  the  deed,  in 
a  suit  in  equity  by  the  owner  to  set  aside  the  tax  deed,  in  which  the  de- 
fendant filed  a  cross  petition  making  the  county  treasurer  a  party,  and 
seeking  to  compel  the  execution  by  the  treasurer  of  a  new  and  valid  deed 
according  to  the  facts,  relief  was  denied  as  against  the  owner  on  the 
ground  of  inadequacy  of  consideration  and  want  of  equity.  Harper  v. 
Sexton,  22  Iowa,  442.  The  decree  of  a  court  having  jurisdiction  is  not 
void  or  open  to  attack  collaterally,  because  based  upon  an  erroneous  ap- 
plication of  legal  principles  or  insufficient  evidence;  it  is  therefore  a 
sufficient  answer  to  a  bill  to  set  aside  a  tax  sale  and  deed  as  constitut- 
ing a  cloud  upon  title,  where  it  is  alleged  that  the  grantee  in  the  tax 
deed  on  a  bill  against  the  complainant  to  quiet  his  (grantee's)  title 
thereunder  procured  a  decree  in  accordance  therewith,  even  though  such 
decree  was  erroneous  for  the  reasons  above  stated.  Stevenson  r.  Bone- 
steel,  30  Iowa,  286. 
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OP  THE  MODE  OF  PLEADING  A   TAX  TITLE. 

§  1082.  Summary  of  the  Subject.  —  In  some  cases  the 
general  issue  or  a  general  allegation  of  title  is  sufficient;^ 
but  when  the  rules  of  law  require  a  special  pleading  of  the 
title,^  every  fact  which  must  exist  in  order  to  the  validity 
of  the  title  must  be  stated,  so  that  upon  the  face  of  the 
pleadings  and  the  facts  there  alleged  it  shall  appear  to  the 
court  that  the  law  has  been  fully  complied  with.^  There  are 
several  general  rules  of  pleading  bearing  on  our  subject: 
(1)  That  an  authority  and  the  facts  showing  its  pursuance 
must  be  alleged  ;  *  (2)  That  facts  in  pais  necessary  to  a  title 
must  be  specially  pleaded ;  ^  (3)  That  facts,  not  arguments  or 
conclusions  of  law,  are  to  be  pleaded,^  from  which  it  results  that 
it  is  not  enough  to  say  that  the  sale  was  in  due  legal  form,'' 
or  the  advertisement  a  legal  one ;  *  but  the  time  and  place, 
and  mode  of  advertising,  and  the  acts  of  a  designated  officer 
in  selling,  and  the  date  thereof,  etc.,  must  be  alleged,  so 
that  the  court  may  see  for  itself  whether  upon  the  really 
existent  facts  the  sale  or  advertisement  or  other  matter  was 
in  truth  in  conformity  to  law,  or  not.^ 

§  1083.  General  and  Special  Allegations.  —  The  rules  which 
govern  the  mode  of  pleading  a  title  derived  under  a  tax  sale 
will  of  course  depend  upon  the  form  of  action,  the  character 
of  the  defence,  or  nature  of  the  controversy  in  which  the 
question  arises.^"    In  real  actions,  and  actions  of  ejectment, 

1  §  1083.         2  §  1083.  »  §§  1083,  1093,  1093.  «  §  lO.Ql. 

6  §  1092.      6  §§  1084-1090.      »  §  1094.      »  §  1095.     »  §§  1095-1097. 
"  In  a  bill  to  remove  a  cloud  upon  title  the  facts  which  show  the  apparent 
validity  of  the  instrument  which  is  said  to  constitute  the  cloud,  and  also 
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brought  by  the  party  who  claims  the  land  under  such  a  title, 
and  in  trespass  qiiare  clausum  /regit,  and  actions  upon  the 
case  in  tort,  instituted  by  him  for  an  injury  to  the  possession 
or  inheritance,  the  general  allegation  of  title  will  be  sufficient, 
as  in  ordinary  cases.^  In  trespass,  and  cases  prosecuted 
against  him  by  the  former  owner,  his  title  may  be  given  in 
evidence  under  the  general  issue.^  But  where  he  seeks,  by 
mandamus,  or  bill  in  chancery,  to  coerce  the  execution  of  a 
tax  deed,  by  the  officer  to  whom  the  law  has  intrusted  the 
power  of  making  it ;  where  he  relies  upon  his  title  as  a 
defence  to  an  action  at  law  or  suit  in  chancery;  and  in 
all  cases  where  a  party  to  a  suit  founds  his  cause  of  action 
or  ground  of  defence  upon  the  existence  of  an  outstanding 
tax  title  in  a  third  person,  the  title  must  be  specially  alleged 
in  the  pleading  of  the  party .^  This  proposition  will  not  be 
denied.  But  how  shall  this  special  allegation  be  framed  ? 
What  particularity  and  certainty  is  required  by  the  rules 
of  pleading  in  such  cases?  Is  the  general  allegation  that 
the  proceedings  were  "  in  due  form  of  law,"  "  in  conformity 
with  all  the  provisions  of  the  statute  in  such  case  made 
and  provided,"  "  regular,"  or  "  legal,"  sufficient,  or  must  the 

the  facts  showing  its  invalidity,  should  be  stated  in  the  bill  of  complaint. 
Hibernia  Sav.  &  L.  Soc.  w.  Ordway,  infra ;  see  also  Wals  ».  Grosvenor,  31 
Wis.  681.  But  when  the  instrument  which  constitutes  the  cloud  is  a  tax 
deed,  which  under  the  statutes  of  the  State  is  declared  to  be  prima  facie 
evidence  of  title,  the  name  of  the  instrument  is  sufficient  for  the  purpose 
of  showing  an  apparent  validity.  Hibernia  Sav.  &  L.  Soc.  v.  Ordway,  38 
Cal.  679. 

1  See  Jenkins  v.  Shaipf,  27  Wis.  472. 

»  See  1  Chitty's  Plead.,  p.  "502. 

*  So,  where  a  special  tax  for  school  purposes  could  only  be  levied  after 
the  question  had  been  submitted  to  the  qualified  electors  of  the  district  in 
the  manner  pointed  out  iti  the  statute,  the  holding  of  such  an  election  is  a 
jurisdictional  fact,  and  it  must  therefore,  in  an  action  to  collect  such  tax, 
be  averred  with  precision  and  in  such  a  manner  as  to  admit  of  a  direct 
issue  upon  the  facts  averred.  It  is  not  therefore  suf&cient  to  allege  in 
general  terms  that  the  tax  was  duly  levied,  and  that  the  levy  and  all  pro- 
ceedings prior  and  subsequent  thereto  were  made  and  had  under  and  in 
pursuance  of  a  vote  and  election  theretofore  had  and  held  by  the  qualified 
electors  of  the  district  in  pursuance  of  law.    People  v.  Castro,  39  Cal.  65. 
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pleader  set  forth  the  proceedings  under  which  the  sale  of  the 
land  took  place,  so  that  the  court  can  see  that  the  proceed- 
ings were  in  conformity  with  the  requirements  of  law  ? 
Pleading  is  defined  to  be  "  the  statement  of  the  facts  which 
constitute  a  cause  of  action  or  ground  of  defence."  Now, 
what  facts  constitute  the  cause  of  action  or  ground  of  defence 
where  a  tax  title  is  relied  upon  ?  Clearly,  all  of  those  which 
the  law  has  declared  shall  exist  in  order  to  consummate  a 
complete  and  perfect  title.  Each  independent  act  of  the 
officers  who  have  anything  to  do  with  the  proceedings,  from 
the  listing  of  the  land  for  taxation  until  the  title  is  con- 
summated by  the  execution  and  delivery  of  a  deed,  constitutes 
an  essential  link  in  the  chain  of  title,  and  must  be  specially 
averred  in  the  pleading.  The  rule  requires  that  all  the 
facts  upon  which  the  legal  sufficiency  of  the  cause  of  action 
or  ground  of  defence  depends,  shall  be  stated.^  The  ex- 
ceptions to  this  rule  are,  that  facts  of  which  the  court  will 
ex  officio  take  notice,  facts  which  the  law  presumes,  and  facts 
which  come  more  properly  from  the  opposite  party,  as  being 
peculiarly  within  his  knowledge,  need  not  be  stated  in  his 
pleading.  Tested  by  the  rule  and  exceptions,  how  stands 
the  case  with  regard  to  the  facts  necessary  to  be  stated  in 
pleading  a  tax  title  ?    Courts  will  take  judicial  notice  of  the 

*  Under  the  act  of  1860,  making  sales  of  land  for  taxes  "  valid  to  all 
intents  and  purposes,"  etc.,  and  providing  "  that  no  such  sale  shall  be  im- 
peached or  questioned  in  any  manner  or  for  any  cause,  saving  fraud  or  mis- 
fake,  in  the  assessment  or  sale  of  the  same,  or  upon  proof  that  the  taxes 
have  been  paid,"  it  was  held  that  though  as  a  general  rule  it  is  incumbent 
on  a  complainant  in  chancery  who  relies  upon  a  tax  title  to  allege  that  the 
assessor  and  collector  have  each  done  all  the  acts  and  things  prescribed  by 
law  to  make  the  owner  of  the  property  debtor  for  the  taxes,  and  to  create 
a  charge  upon  the  property,  and  also  that  all  those  conditions  have  been 
complied  with,  the  compliance  with  which  authorizes  a  sale  for  the  non- 
payment, yet  in  this  case  the  title  being  of  prima  facie  validity,  and  the 
onus  being  on  the  defendant  to  show  the  "mistake  or  fraud,"  etc.,  the 
general  allegation  in  the  bill  "  that  the  land  was  sold  to  the  State  on," 
etc.,  "for  the  non-payment  of  taxes  assessed  and  due  thereon  for  the 
year,"  etc.,  is  sufficient,  and  the  defendants  in  their  answer  must  show 
mistake,  fraud,  or  payment.  Griffin  ».  Dogan,  48  Miss.  11;  Meeks  v. 
Whately,  Id.  337;  see  also  Belcher  v.  Mhoon,  4T  id.  613. 
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existence  of  other  superior- courts,  the  extent  of  their  juris- 
diction, and  the  course  of  proceedings  therein ;  but  they  will 
not  take  notice  of  the  jurisdiction  of  inferior  coui-ts,  or  the 
course  of  their  proceedings.  The  pleader  must  aver  and  set 
forth  such  facts  as  will  show  that  they  had  jurisdiction,  and 
that  their  proceedings  were  regular ;  nor  will  the  court  take 
judicial  notice  of  the  authority  of  an  officer  to  act  in  a  given 
case,  but  the  facts  which  establish  the  authority  must  be 
averred  in  pleading.  The  courts,  as  has  already  been  shown, 
raise  no  presumption  in  behalf  of  an  officer  intrusted  with 
the  power  to  sell  land  for  the  non-payment  of  taxes,  to  cover 
any  rstdical  defect  in  his  proceedings;  it  is  not  a  case  for 
presuming  that,  as  a  public  officer,  he  has  performed  his 
duty  by  pursuing  his  authority;  therefore,  the  facts  upon 
which  his  authority  depends  must  be  set  forth  in  pleading. 
Nor  do  the  facts  upon  which  the  validity  of  the  officer's  pro- 
ceedings depends,  lie  more  properly  within  the  knowledge 
of  the  former  owner;  for  we  have  seen  that  these  facts 
should  be  examined  by  the  purchaser  before  he  buys  at  a 
tax  sale,  and  the  evidence  of  them  should  be  preserved  by 
him  as  a  necessary  muniment  of  his  title ;  therefore,  all  these 
facts  should  be  averred. 

§  1084.  Facts  only  are  to  be  stated,  and  not  Arguments  or 
Inferences  or  Matter  of  Law.  —  An  averment  that  the  pro- 
ceedings of  the  officer  were  "  regular,"  "  legal,"  etc.,  is  a  mere 
legal  conclusion,  without  giving  the  facts  from  which  that 
conclusion  is  drawn.^  Therefore,  in  all  such  cases  the 
pleader  must  show  with  reasonable  certainty  the  particular 
facts  upon  which  the  regularity  or  legality  of  the  proceedings 
depends,  that  the  court  may  see  whether  the  requirements  of 
the  law  have  been  complied  with  or  not.  For  instance,  where 
a  submission  requires  an  award  to  be  made  in  writing,  under 
the  hands  and  seals  of  the  arbitrators,  by  a  particular  day,  it 

*  Proceedings  which  are  void  by  reason  of  the  infirmity  of  the  statute 
under  which  they  are  had  are  not  cured  by  an  averment  in  a  complaint 
that  they  were  "  duly  and  legally  had;  "  and  a  failure  to  deny  the  aver- 
ment in  the  answer  is  not  an  admission  that  the  proceedings  were  valid  or 
legal.    People  r.  Hastings,  29  Cal.  449. 
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is  not  sufficient,  in  pleading  the  award,  to  allege  simply  that 
the  arbitrators  "  duly  made  their  award."  So,  where  a  sheriff 
is  sued  in  trespass  for  taking,  carrying  away,  and  disposing 
of  personal  property,  and  he  justifies  under  an  execution,  a 
general  averment  that  by  virtue  of  a  "  lawful  execution  "  he 
seized  the  goods,  etc.,  is  insufficient ;  he  must  set  it  out,  or  so 
describe  it  in  his  plea  that  the  court  can  determine  whether 
or  not  the  writ  is  a  lawful  one. 

§  1085.  A  tax  duplicate  which  is  legal  upon  its  face  is 
sufficient  to  justify  the  treasurer  in  seizing  property  in  the 
collection  of  the  taxes  charged  thereon ;  and  in  justifying  the 
seizure  of  personal  property  for  the  payment  of  taxes  in  an  ac- 
tion to  recover  the  possession  thereof,  it  is  not  necessary  that 
the  answer  of  the  treasurer  should  allege  that  each  require- 
ment of  the  statute  had  been  complied  with  in  tlie  prepara- 
tion of  the  duplicate.  A  general  allegation  that  the  duplicate 
was  delivered  to  the  treasurer  in  conformity  to  law,  etc.,  is 
sufficient.^  In  an  action  under  §  8  of  an  act  approved  March 
11. 1862,  providing  that  in  case  the  title  of  the  purchaser  at  a 
tax  sale  shall  be  adjudged^  invalid  such  purchaser  shall  have 
and  retain  the  lien  of  the  State  upon  the  premises  to  the 
amount  of  his  purchase-money,  with  interest,  etc.,  which  lien 
may  be  enforced  by  action,  etc.,  the  complaint  should  set  forth 
definitely  each  lien  of  the  State  which  the  plaintiff  claims  to 
have  acquired  under  the  provisions  of  the  act,  by  stating  the 
nature  and  amount  of  each  year's  taxes  embraced  in  the  sale, 
and  the  particular  lot  or  parcel  on  which  they  were  assessed ; 
if  the  plaintiff  seeks  in  one  action  to  enforce  liens  for  several 
years'  taxes  upon  the  same  land,  a  complaint  which  states  the 
aggregate  amount  of  the  taxes,  but  not  the  amount  of  each 
year's  taxes,  is  not  sufficiently  definite,  and  may  be  made 
more  definite  and  certain  upon  motion ;  but  the  defect  cannot 
be  reached  by  motion  for  judgment  on  the  pleading.  But  in 
such  action,  when  the  authority  to  tax  appears  on  the  com- 
plaint, and  the  taxes  and  property  upon  which  they  are  a  lien 
are  stated  in  the  complaint  with  sufficient  certainty,  an  alle- 
gation that  such  taxes  were  "  duly  levied  and  assessed,"  is  a 

1  Noland  v.  Busby,  28  Ind.  154. 
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sufficient  arerment  of  the  assessment  of  such  taxes;  and  if 
issue  is  taken  thereon,  proof  of  all  the  facts  constituting  the 
assessment  of  the  tax  is  admissible.^  In  an  action  to  enforce 
the  lien,  the  plaintiff  must  either  plead  the  judgment  of  a 
court  of  competent  jurisdiction,,  determining  the  invalidity  of 
the  title,  or  set  forth  fully  the  facts  showing  its  invalidity,  and 
claim  the  judgment  of  the  court  declaring  such  title  invalid, 
and  decreeing  the  plaintiff's  lien.  An  allegation  "that  the 
title  of  the  plaintiff  to  said  lots  by  virtue  of  said  tax  sale  is 
invalid  from  an  irregularity  in  the  notice  of  such  tax  sale,"  is 
a  conclusion  of  law,  and  is  insufficient.^ 

§  1086.  Where  an  officer  is  sued  for  false  imprisonment,  it 
is  not  sufficient  in  his  justification  to  state  that  he  arrested 
and  imprisoned  the  plaintiff  under  a  "legal  warrant,"  etc. 
So,  where  the  proceedings  of  an  inferior  court  of  limited  juris- 
diction are  relied  upon  as  a  cause  of  action  or  ground  of 
defence,  it  is  not  sufficient  for  the  pleader  to  allege  that  the 
proceedings  were  had  before  "  a  court  of  competent  jurisdic- 
tion and  authority,"  but  he  must  aver  and  set  forth  in  his 
pleading  such  facts  as  will  show  upon  the  record  that  the 
court  had  jurisdiction  over  the  person,  subject-matter,  etc.  So, 
where  a  special  demand  is  necessary,  an  averment  that  a  de- 
mand was  "  duly  made,"  is  insufficient ;  but  the  pleader  must 
show  by  and  to  whom  the  same  was  made,  and  the  time  and 
place  of  making  it,  in  order  that  the  court  may  judge. 

§  1087.  This  doctrine  is  not  opposed  to  Lord  Coke's  rule 
that  "  circumstances  implied  by  law  need  pot  be  stated." 
That  rule  simply  amounts  to  this :  In  pleading  a  deed  it  is  un- 
necessary to  allege  that  it  was  in  writing,  sealed  and  delivered ; 
the  term  "  deed,"  ex  vi  termini,  means  a  writing  sealed  and 
delivered ;  therefore,  if  the  pleader  alleges  that  "  the  defend- 
ant, on,  etc.,  at,  etc.,  made  his  certain  deed  of  that  date,  etc.," 
the  law  implies  that  it  was  in  writing,  sealed  and  delivered. 
If  a  feoffment  be  pleaded,  livery  of  seisin  need  not  be  alleged, 
for  it  is  implied  in  the  word  "  enfeoffed." 

§  1088.  In  pleading  the  assignment  of  dower  in  land,  it  is 
not  necessary  to  say  that  it  was  by  metes  and  bounds,  for  it 

1  Webb  V.  Bidwell,  15  Minn.  479.  «  Webb  v.  Bidwell.  supra. 
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shall  be  intended  a  lawful  assignment.  There  is  no  analogy 
between  this  class  of  cases  and  tax  titles.  If  a  tax  deed  was 
by  law  conclusive,  or  even  prima  facie  evidence  that  the  law 
had  been  complied  with,  then  it  would  be  suflBcient  to  aver 
generally  the  existence  of  a  "  tax  deed  in  due  form  of  law," 
for  the  law  would  imply  that  every  preliminary  fact  existed 
which  was  necessary  to  its  validity.  The  words,  "  tax  title," 
would  then  become  the  technical  name  of  the  party's  right  to 
an  estate  in  fee,  used  only  for  the  purpose  of  designating  the 
source  of  the  title.^  But  it  has  been  shown  that  a  tax  deed 
is  not,  according  to  the  principles  of  common  law,  evidence 
that  the  preliminaries  have  been  complied  with,  that  no  in- 
tendments are  indulged  in  for  the  purpose  of  upholding  the 
tax  sale,  that  the  law  must  be  strictly  complied  with  in  all  its 
requirements,  and  that  the  onus  lies  upon  the  party  claiming 
under  such  sale  to  show  a  compliance. 

§  1089<  The  plea  of  performance  of  a  condition  precedent 
is  somewhat  analogous  to  a  pleading  which  sets  forth  a  tax 
sale  as  a  cause  of  action  or  ground  of  defence ;  and  the  rule 
in  such  case  is  that  the  performance  must  be  shown  to  have 
been  according  to  the  intent  of  the  contract;  an  exact  per- 
formance must  also  be  stated ;  and  performance  ought  to  be 
shown  with  such  certainty  that  the  court  may  judge  whether 
the  intent  of  the  covenant  has  been  duly  fulfilled.  There  is 
another  rule  of  pleading  which  requires  this  degree  of  cer- 
tainty in  pleading  a  tax  sale.     Where  a  party  claims  a  right 

1  It  was  accordingly,  in  Byington  v.  Robertson,  17  Iowa,  562,  held  suffi- 
cient, in  an  action  to  foreclose  a  tax  title  (the  deed  being  by  statute  pre- 
sumptive evidence  of  the  regularity  of  all  prior  proceedings),  to  allege  the 
execution  of  a  valid  deed  by  the  proper  officer,  and  to  annex  a  copy  of  the 
same  to  the  petition,  without  alleging  the  due  and  regular  performance  of 
all  the  acts  necessary  to  make  the  deed  valid.  But  in  Russell  ».  Mann,  22 
Cal.  131,  it  is  held  that  whenever  a  t;ax  title  is  specially  set  forth  in  a 
pleading  (an  answer  in  this  case),  it  is  necessary  to  aver  every  fact  which 
is  requisite  to  show  that  each  of  the  statutory  provisions  has  been  com- 
plied with;  and  that  this  necessity  is  not  obviated  by  the  statutory  pro- 
vision requiring  the  tax  deed  to  state  certain  of  these  essential  facts,  and 
making  such  deed  proof  of  such  facts;  in  pleading  a  tax  title  it  is,  never- 
theless, necessary  to  aver  these  facts. 
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unknown  to  the  common  law,  but  which  depends  entirely 
upon  a  statute  for  its  support,  he  must,  in  pleading  his  title, 
set  forth  all  the  facts  which  the  statute  has  made  essential 
to  its  validity.  The  statute  of  27  Hen.  VIII.  c.  16,  declares 
that  bargains  and  sales  of  land  shall  not  inure  to  pass  a  free- 
hold estate,  unless  the  same  be  made  by  indenture,  sealed,  and 
enrolled  within  six  months  after  the  date  thereof  in  one  of 
the  courts  of  Westminster,  etc.  It  has  been  held  that  in 
pleading  a  bargain  and  sale  under  this  statute,  the  time  when 
and  court  where  the  enrolment  was  made  must  be  specially 
alleged. 

§  1Q30.  In  pleading  a  deed  under  the  statute  of  uses  a  pe- 
cuniary consideration  must  be  averred,  for  this  is  essential  to 
raise  a  use.  So  in  pleading  a  devise  of  land  it  is  necessary  to 
allege  the  seisin  of  the  devisor,  and  that  he  being  seised  on, 
etc.,  at,  etc.,  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date,  etc.,  by  him  signed  and  attested,  and 
subscribed,  in  his  presence,  by  three  credible  witnesses,  etc., 
and  that  after  the  publication  of  the  will  the  devisor  died.  In 
none  of  these  does  the  law  intend  the  validity  of  the  bargain 
and  sale,  the  conveyance  under  the  statute  of  uses,  or  the  will. 
So  also  the  declaration  upon  a  penal  statute,  whether  at  the 
suit  of  the  party  aggrieved,  or  a  common  informer,  must  espe- 
cially allege  all  the  facts  necessary  to  show  the  title  of  the 
plaintiff  to  recover  the  penalty. 

§  1091.  The  Authority  and  the  Facts  sho'wiiig  its  Pursuance 
must  be  alleged.  —  Another  rule  of  pleading,  equally  well 
settled,  is,  that  in  all  cases  where  a  party  claims  title,  or 
defends  an  act  done  under  an  authority,  he  must  not  only 
allege  the  authority,  but  set  forth  the  facts  which  show  that 
the  terms  of  the  power  have  been  pursued.  Thus,  where  one 
claims  title  to  land  under  a  warrant  of  attorney,  and  it  be- 
comes necessary  to  plead  his  title,  he  must  set  forth  the  war- 
rant and  deed  executed  in  pursuance  of  it,  that  the  court  may 
see  upon  the  face  of  the  plea  that  the  terms  of  the  power  have 
been  pursued.  And  where  an  officer  justifies  the  seizure  of 
goods  and  chattels  under  an  execution,  he  must  not  only  set 
forth  the  execution,  but  aver  that  the  seizure  was  made  in  the 
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lifetime  of  tlie  writ,  or  his  plea  will  be  ill.  Where  the  au- 
thority is  special,  as  in  the  case  of  the  sale  of  land  for  taxes, 
the  reason  is  stronger  for  setting  out  the  authority,  and  acts 
done  in  pursuance  of  it. 

§  1092.  Facts  in  pais  necessary  to  a  Title  must  he  specially 
pleaded.  —  Another  rule  of  pleading  is,  that  where  the  validity 
of  a  title  depends  upon  the  existence  of  any  fact  in  pais,  the 
fact  must  be  specially  alleged.  Thus,  an  heir  claiming  title 
by  descent  must  not  only  show  the  seisin,  but  the  death  of 
the  ancestor,  and  his  own  pedigree.  One  claiming  title  by 
succession  must  specially  allege  the  existence  of  all  the  facts 
necessary  to  establish  the  validity  of  his  title  as  successor,  etc. 
So  one  claiming  freehold  by  a  marriage  with  the  person 
seised  must  allege  the  marriage.  In  pleading  a  dower  in- 
cumbrance, the  seisin  of  the  husband,  his  intermarriage  with 
the  dowress,  and  his  death,  must  all  be  averred.  It  would 
therefore  seem  that  all  of  the  acts  in  pais  essential  to  the 
validity  of  a  tax  title  should  be  specially  alleged  when  such  a 
title  is  relied  on  in  pleading.  In  pleading  a  fine  levied  with 
proclamations,  it  is  necessary  to  allege  the  court  in  which, 
and  the  names  of  all  the  judges  before  whom,  the  fine  was 
levied,  the  term  of  the  court,  the  king's  license,  the  original 
writ,  the  concord  of  the  parties,  the  number  of  proclamations, 
and  the  times,  place,  and  manner  of  making  them,  the  judg- 
ment of  the  court,  and  all  the  proceedings  essential  to  its 
validity.  This  is  a  strong  case.  A  fine  is  called  a  feoffment 
of  record,  and  is  said  by  Sergeant  Wilson  to  be  "  the  strength 
of  almost  every  man's  inheritance ; "  and  when  we  remember 
that  where  a  tenant  in  tail  levies  a  fine  with  proclamations, 
it  bars  the  entail,  and  the  interest  of  reversioners  and  remain- 
der-men, unless  they  make  claim  or  pursue  their  action  within 
five  years,  the  analogy  between  the  effect  of  the  fine  and  tax 
title  becomes  complete.  Both,  if  valid,  cut  off  all  adverse  in- 
terests in  the  land,  and  vest  a  perfect  and  complete  title  in 
fee  simple, — the  one  by  a  fiction  of  law,  and  the  other  for  a 
merely  nominal  consideration.  There  is  this  difference  be- 
tween them,  that  the  fine  is  a  title  of  record,  whereas  the  tax 
title  depends  upon  matters  in  pais.  If,  then,  great  particu- 
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larity  is  required  in  pleading  the  fine,  there  is  greater  reason 
for  strictness  in  the  mode  of  pleading  a  tax  title. 

§  1093.  Allegations  proper  in  Pleading  a  Tax  Title.  —  In 
strictness,  in  pleading  a  tax  title  it  should  be  alleged  with 
reasonable  certainty  that  the  land  was  subject  to  taxation ; 
that  it  had  been  listed,  valued,  and  charged  with  the  tax, 
in  the  time  and  manner  required  by  law;  that  the  tax  had 
been  duly  levied  by  competent  authority ;  that  the  tax  list  or 
warrant  to  collect  had  been  duly  delivered  to  the  collector ; 
that  the  collector  had  resorted  to  all  the  collateral  remedies 
which  the  law  had  conferred  upon  him,  in  order  to  enforce 
the  payment  of  the  tax,  without  resorting  to  a  sale  of  the 
land,  such  as  a  demand  of  the  tax,  and  a  seizure  of  the  body 
or  goods  of  the  delinquent ;  that  the  delinquent  list  had  been 
duly  returned  to  the  proper  officer  or  court,  by  the  collector ; 
that  the  tax  remained  due  and  unpaid ;  that  personal  notice 
had  been  given  to  the  delinquent,  where  the  law  requires  it ; 
that  a  judgment  had  been  rendered  by  a  court  of  competent 
jurisdiction,  against  the  land,  where  the  law  requires  a  judg- 
ment ;  that  a  valid  precept  had  issued  upon  such  judgment, 
and  was  duly  delivered  to  the  officer  appointed  by  law  to  make 
sale  of  the  land ;  that  the  time  and  place  of  sale  was  adver- 
tised in  the  time  and  manner  required  by  law;  that  the  sale 
took  place  at  the  time  and  place,  and  was  made  by  the  person 
and  in  the  manner  required  by  law ;  that  the  pleader  was  the 
purchaser,  or  some  person  under  whom  he  claims  by  assign- 
ment ;  that  a  certificate  of  purchase  was  duly  executed  and 
delivered  by  the  officer  to  the  purchaser,  and  was  duly  re- 
corded, etc.,  where  such  recording  is  requisite ;  that  due  no- 
tice to  redeem  had  been  given  the  owner;  that  the  officers 
charged  with  the  duty  have  duly  returned  the  proceedings  to 
the  proper  office,  and  that  they  were  filed  or  recorded  as  re- 
quired by  law ;  that  the  time  limited  for  redemption  had  ex- 
pired ;  and  that  the  officer  had  executed  and  delivered  to  the 
purchaser  a  deed  in  due  form,  etc.,  which  deed  had  been  duly 
recorded,  etc.  Such  strictness  is  not  only  in  conformity  with 
the  principles  of  pleadings  and  the  precedents  in  analogous 
cases,  but  is  supported  by  express  authority. 
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§  1094.  Sale  "  in  due  Form  of  Law "  is  riot  a  Sufficient 
Averment.  —  In  the  case  of  Blakeney  v.  Ferguson^  the  bill 
alleged  that  on  Nov.  6,  1827,  the  sheriff  of  Pulaski  County 
"  advertised  and  sold  for  taxes,  in  due  form  of  law,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided," 
the  S.  W.  \  of  Sec.  17,  T.  4,  N.  R.  9  W.,  etc. ;  that  one  Samp- 
son Gray  then  and  there  became  the  purchaser  thereof,  and 
received  from  such  sheriff  a  certificate  of  purchase  for  said 
land  at  said  sale;  that  said  Gray  bargained  and  sold  said 
land  to  Joseph  Ferguson,  with  the  express  agreement  that 
he  would  convey  when  he  received  a  tax  deed ;  that  Gray 
died  before  the  execution  and  delivery  of  a  sheriff's  deed, 
and  without  conveying  to  Ferguson;  that  Ferguson  put  his 
son  Moses  in  possession  of  the  premises  under  the  agreement 
with  Gray,  and  he  was  so  possessed  up  to  the  time  of  his 
decease;  that  Joseph  Ferguson  died  after  the  making  of 
said  agreement  and  taking  of  such  possession;  that  Moses 
Ferguson  was  one  of  the  heirs  of  the  said  Joseph ;  and  that 
his  interest  was  sold  to  Benjamin  Blakeney,  by  the  sheriff  of 
Pulaski,  under  an  execution  against  said  Moses,  and  that 
Blakeney  was  now  seised  of  said  interest  by  virtue  of  said 
sale,  and  a  sheriff's  deed  executed  thereon.  The  bill  was 
filed  by  the  widow  and  heirs  of  Joseph  Ferguson,  against 
the  sheriff,  Blakeney,  and  the  heirs  of  Gray,  and  prayed  the 
execution  of  a  tax  deed,  by  the  sheriff  of  Pulaski,  to  Gray's 
heirs,  in  pursuance  of  the  sale  Nov.  5,  1827,  a  specific  per- 
formance, by  Gray's  heirs,  of  the  agreement  between  Gray 
and  Ferguson;  that  complainants  might  be  quieted  in  the 
title  and  possession  of  said  land ;  that  partition  might  be 
made  between  Blakeney  and  complainants ;  that  the  widow's 
dower  might  be  assigned ;  and  for  general  relief.  To  this 
bill  there  was  a  general  demurrer  for  want  of  equity,  which 
was  sustained  by  the  court,  upon  the  ground  that  the  gen- 
eral averment  that  the  tax  sale  was  in  due  form,  etc.,  was 
insufficient.  The  court  say :  "  The  rule  of  law  that  prevailed 
at  the  time  of  the  alleged  sale  (alluding  to  the  common  law 
as  contradistinguished  from  the  statute  then  in  force,  which 

1  8  Ark.  272,  277. 
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made  the  deed  conclusive  evidence)  required  great  strictness 
in  the  proof,  and  required  the  party  claiming  under  the  col- 
lector's sale  to  show,  and  that  fully,  that  every  step  pre- 
scribed as  a  prerequisite  to  such  sale  had  been  complied  with. 
It  is  perfectly  obvious  that  each  and  every  step,  from  the 
assessment  of  the  tax  to  the  sale  itself,  is  a  separate  and  in- 
dependent fact,  and  that  the  one  has  not  the  most  remote 
connection  with  the  other.  It  is  therefore  clear  that  in  this 
case  it  was  necessary  to  allege  especially  every  fact  essential 
to  the  consummation  of  the  title,  and  that,  having  failed  to 
do  so,  they  could  not  be  permitted  to  support  them  by  proof." 
The  same  doctrine  was  tacitly  maintained  in  Stead's  Execu- 
tors V.  Course.^    These  authorities  are  directly  in  point. 

§  1095.  The  Facts  must  he  stated  so  that  the  Court  may  see 
on  the  Face  of  the  Judicial  Proceedings  if  the  Title  is  good  or 
not.  —  Whenever  a  tax  title  is  specially  set  forth,  every /act 
necessary  to  show  that  the  law  has  been  completely  complied 
with  must  be  averred.^  An  allegation  that  the  proceedings 
were  irregular  because  the  laud  was  not  assessed  as  required 
by  law  is  insufficient.  The  respect  in  which  there  was  a  fail- 
ure must  be  specified.' 

In  Purness  v.  Williams,*  which  was  assumpsit  by  the  as- 
signee of  a  note  against  the  maker,  the  defence  was  a  partial 
failure  of  consideration.  The  plea  alleged  that  the  considera- 
tion of  the  note  was  the  sale  and  conveyance,  by  the  payee 
to  the  maker,  of  a  town  lot,  with  covenants  of  good  right  to 
convey,  and  against  incumbrances.  The  plea  alleged  that 
at  the  time  of  the  sale  and  conveyance  a  part  of  the  lot,  equal 
in  value  to  three  hundred  and  fifty  dollars,  "  had  been  sold, 
under  and  by  virtue  of  the  revenue  laws  of  Illinois,  to  one 
Riddle,  in  the  year  1844,  for  the  taxes  due  thereon  to  the 
county  and  State,  for  the  year  1843,  and  that  two  years  have 
elapsed  since  said  sale,  and  that  the  same  has  not  been  re- 
deemed from,"  etc.    There  was  a  special  replication  to  this 

1  4  Cranch  (U.  S.),  403. 

"  RusseU  V.  Mann,  22  Cal.  131  (1863) ;  MaDory  v.  French,  44  Iowa,  133. 
«  Dillon  V.  Merriam,  34  N.  W.  344  (Neb.  1887). 
*  11  HI.  299. 
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plea,  to  which  the  defendant  demurred,  which  on  writ  of  error 
brought  was  sustained  to  the  plea.  Chief  Justice  Treat,  in 
delivering  the  opinion  of  the  Supreme  Court,  says  :  "  The  plea 
is  clearly  bad  on  general  demurrer.  The  defence  relied  upon 
is  a  breach  of  the  covenants  contained  in  the  deed,  and  in 
pleading  it  the  defendant  is  held  to  the  same  strictness  as  in 
declaring  in  an  action  brought  directly  on  the  covenants. 
On  every  principle  of  correct  pleading  he  is  bound  to  set  forth 
the  proceedings  under  which  the  lot  was  sold,  so  that  the 
court  can  see  that  the  covenant  has  been  broken  ;  or,  he  must 
make  the  general  averment  that  the  sale  was  legally  made, 
and  the  title  thereby  divested  ;  in  this  plea  he  does  not  pre- 
tend to  set  out  the  proceedings,  nor  does  he  make  any  alle- 
gations respecting  their  regularity  and  validity.  He  simply 
alleges  that  the  lot  has  been  sold  under  the  revenue  laws, 
without  averring  that  the  sale  was  duly  made,  or  stating  any 
facts  showing  that  the  title  passed  thereby  to  the  purchaser." 

§  1096.  It  will  be  perceived  that  the  Chief  Justice  does 
not  express  an  opinion  as  to  which  form  of  averment  is  the 
better  mode  of  pleading ;  nor  was  it  necessary,  for  the  pleader 
had  adopted  neither  in  that  case,  but  the  leaning  of  the  judge 
was  evidently  in  favor  of  the  special  mode  of  allegation,  "  that 
the  court  can  see  that  the  covenant  has  been  broken."  The 
Arkansas  case  was  not  cited,  in  Purness  v.  Williams,  by  the 
court  or  counsel.  It  may  be  also  worthy  of  remark  that 
the  revenue  law  in  force  at  the  time  of  the  sale,  set  up  in 
that  case,  declared  the  tax  deed  to  be  prima  facie  evidence 
of  some  facts,  and  conclusive  evidence  of  the  others;  but  a 
judgment  against  the  land,  and  precept  to  the  sheriff,  were 
requisite  before  the  deed  could  be  read  in  evidence. 

§  1097.  The  special  averments  have  this  advantage  over 
general  ones.  If  the  pleadings  truly  state  the  facts,  the  ques- 
tion as  to  the  validity  of  the  tax  sale  may  be  settled  by  the 
court  upon  demurrer,  without  the  expense  and  delay  of  a  trial 
by  jury  ;  and  if  the  facts  are  not  truly  stated  in  the  pleading, 
the  existence  of  any  particular  fact  may  be  denied  by  the  oppo- 
site pleader,  and  thus  the  issue  in  fact  to  be  tried  will  be 
narrowed  down  to  a  single  point.  Suppose,  for  example,  in 
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the  Illinois  case,  the  land  had  not  been  advertised  for  sale  in 
the  time  and  manner  required  by  law,  and  the  pleader,  in  set- 
ting forth  the  proceedings,  omits  the  averment  that  it  was  so 
advertised ;  on  demurrer  to  the  plea,  the  question  of  law  is 
presented,  whether  an  advertisement  is  a  prerequisite  which 
must  be  complied  with,  and  the  whole  case  must  turn  upon 
this  point.  On  the  other  hand,  suppose  no  advertisement  was 
in  fact  made,  but  the  pleader  alleges  one  in  his  plea,  the 
plaintiff  may,  by  a  general  replication,  traverse  the  truth  of 
that  allegation,  and  thus  present  an  isolated  question  of  fact 
for  the  consideration  of  the  jury.  Again,  suppose  an  adver- 
tisement, but  not  in  the  time  or  manner  required  by  law ; 
a  special  replication  and  demurrer  thereto  may  present  the 
question  of  law  to  the  court  or  a  general  traverse,  the  ques- 
tion of  fact  to  a  jury.  In  every  view,  therefore,  the  special 
mode  of  allegation  is  preferable.^ 

1  See  Louisville  v.  Bank  of  Ky.,  3  Met.  (Ky.)  148.  It  being  alleged 
that  notice  of  sale  was  posted  at  F.  W.  B.'s  barn,  the  court  presumed  in 
favor  of  the  sale,  on  general  demurrer  to  a  plea  of  justification,  that  this 
was  a  public  place.  Alger  v.  Curry,  40  Vt.  437.  In  this  case  the  plea 
alleged  "  that  the  defendant  at  said  Hinesburg,  at  a  public  place  in  said 
town  of  Hinesbnrg,  posted  said  goods  and  chattels  for  sale  at  public  auc- 
tion on  the  3d  day  of  March,  1865,  at  one  o'clock  in  the  afternoon,  at  F.  W. 
Baldwin's  barn  in  said  town."  The  plea  in  substance  alleged  the  posting 
in  a  public  place. 
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OP    THE    RULES  OP    EVIDENCE   RELATIVE    TO    MAINTENANCE  AND 
OVERTHROW   OP  A  TAX  TITLE. 

§  1098.  Summary  of  the  Subject.  —  It  will  be  shown  in  the 
next  chapter^  that  upon  common-law  principles  the  tax  deed  is 
not  evidence  of  a  compliance  with  the  law,  and  that  the  onus 
is  upon  the  party  claiming  under  the  tax  sale ;  that  it  is  com- 
petent for  the  legislature  to  change  the  rule  as  to  the  onut, 
and  generally  to  prescribe  the  manner  of  proof;  and  also 
that  plenary  evidence  is  not  required  in  proving  a  negative 
averment.  The  rule  requiring  the  best  evidence  is  strongly 
applicable  to  tax  cases,^  and  parol  will  only  be  allowed  in 
place  of  documentary  evidence  where  neither  the  original  nor 
any  certified  or  examined  copy  ^  can  be  found,  they  having 
been  lost  or  destroyed  without  fraud  of  the  party  producing 
the  evidence.*  Documents  will  only  be  admissible  when 
made  by  the  proper  officer,  and  coming  from  the  proper  de- 
pository ;  and  they  must  state  facts,  not  conclusions.  The 
officer  must  not  record  that  he  duly  advertised,  but  must 
record  the  times  and  places  and  mode  of  advertising,  that 
the  court  may  judge  if  their  proceedings  were  legal.^  This  rule 
goes  hand  in  hand  with  the  sister  rule  of  pleading.^  The  sub- 
ject of  presumptive  evidence  in  relation  to  tax  titles  is  treated 
in  §  1105  and  the  sections  following.  The  longer  a  claimant 
under  a  tax  deed  is  out  of  possession,  the  less  favor  the  courts 
will  show  him.''  But  it  is  not  true  that  no  presumptions  can 
be  made  in  favor  of  a  tax  title ;  the  rules  of  reason  and  com- 
mon-sense must  be  applied  here  as  in  other  cases,  and  al- 
though no  liberality  is  to  be  shown  the  purchaser,  inferences 

1  §  1120.   »  §§  1099,  1100.   «  §  1100.   «  §  1101.  6  §§  1102, 1103. 
'§1084.  '  §1105,  e^seg. 
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that  are  sta-ongly  forced  on  the  mind  from  the  facts  actually 
proved  will  be  entertained.  And  in  favor  of  a  long,  open, 
undisturbed,  exclusive  possession  (though  short  of  the  period 
necessary  to  bar  the  owner  under  the  statute  of  limitations  in 
which  case  no  presumption  is  necessary)  (at  least  where  the 
deficiency  of  evidence  is  not  due  to  the  fault  of  the  party 
claiming  the  presumption,  and  he  has  made  proper  search, 
and  nothing  in  his  power  is  withheld  from  the  jury), much 
liberality  is  shown  in  presuming  regularity.^  Upon  a  critical 
review  oi  all  the  decisions  relative  to  presumptions  in  this 
class  of  titles,  the  principles  fairly  deducible  from  them  are : 
(1)  Tha*,  ordinarily,  no  presumptions  are  indulged  in  for  the 
purpose  of  sustaining  the  tax  title,  where  the  missing  fact  is 
essential  in  its  character ;  (2)  That  presumption  as  to  non- 
essentials must  be  allowed  to  a  certain  extent,  or  the  courts 
are  driven  to  forced  and  violent  presumptions  the  other  way ; 
(3)  That  where  there  has  been  a  possession  of  twenty  years 
or  for  a  less  time,  under  a  statute  which  merely  bars  the  entry 
and  action  of  the  owner,  the  possession  based  upon  a  tax  deed 
is  sufficient  to  establish  a  claim  of  title  without  resorting  to 
the  doctrine  of  presumptive  evidence ;  (4)  That  a  long  pos- 
session under  a  tax  deed  short  of  the  period  fixed  by  the  stat- 
ute of  limitations  is  a  sufficient  basis  for  a  presumption  of 
regularity ;  (5)  That  one  out  of  possession,  but  claiming  un- 
der a  tax  title,  has  no  right  to  the  benefit  of  any  presumption 
in  his  behalf;^  (6)  That  no  presumption  can  be  sustained 
which  is  contradicted  by  the  record  and  documents  connected 
with  the  proceedings ;  and  (7)  A  presumption,  in  such  cases, 
is  never  admissible  where  the  record  or  files,  which  evidence 
the  existence  of  the  proceedings,  can  be  produced.^  Where 
the  statute  under  which  the  title  originated,  or  which  is  in 
force  at  the  time  of  the  trial,  is  silent  as  to  the  mode  of 
proving  or  disproving  any  fact  involved  in  the  contest,  the 
common-law  rules  of  evidence  must  control  the  admissibility 
and  effect  of  the  testimony.* 

1  §  1105,  et  seq. 

'  See  Worthing  r.  Webster,  45  Me.  270.  «  §  1117,  note. 

*  In  Lamb's  Heirs  v.  Gillet,  6  McLean  C.  C.  (U.  S.)  365,  it  is  said 
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§  1099.  The  Best  Bvidence.  —  It  is  a  familiar  rule  that  the 
best  attainable  evidence  shall  be  adduced  by  the  party  upon 
whom  the  onus  probandi  rests,  to  prove  every  disputed  fact.^ 
The  ground  of  this  rule  is  a  suspicion  of  fraud.  If  it  appears, 
from  the  very  nature  of  the  transaction,  that  there  is  better 
evidence  of  the  fact  which  is  within  the  power  of  the  party,  and 
is  yet  withheld  from  the  court  and  jury,  a  reasonable  presump- 
tion arises  that  the  failure  to  produce  it  is  founded  upon  the 
knowledge  of  the  party  that  its  introduction  would  defeat  or 
weaken  his  claim  of  right.  The  rule  is  therefore  essential  to 
the  pure  administration  of  justice.^    In  requiring  the  produc- 

that  parol  evidence  is  admissible  to  prove  the  prior  proceedings,  except  as 
to  such  facts  as  the  statute  requires  to  be  of  record.  In  an  action  of 
ejectment  an  objection  to  the  introduction  in  evidence  of  a  State  tax 
deed  to  the  defendants,  that  assumes  facts  to  be  established  which  con- 
stitute matter  of  defence  to  the  deed,  but  which  might  be  disputed,  is  un- 
tenable. Crane  v.  Reeder,  25  Mich.  303,  315;  see  also  Gilman  v.  Riopelle, 
.18  id.  145. 

1  See  Norris  v.  Russell,  5  Cal.  249.  The  recital  in  a  tax  warrant  that 
an  assessment  was  made  is  not  competent  evidence  of  the  fact  of  an  assess- 
ment; the  assessment  itself  must  be  produced.  Hopper  u.  Malleson's  Ex., 
16  N.  J.  Eq.  3S2.  And  a  triennial  assessment  attached  to  the  original 
assessment  and  brought  from  the  commissioner's  office  is  evidence  of  an 
assessment  without  more.  Heft  v.  Gephart,  65  Pa.  St.  510.  The  origi- 
nal assessment  of  unseated  lands  contained  the  name  of  warrantee,  num- 
ber of  acres,  valuation,  and  rate,  but  the  amount  of  tax  was  not  carried 
out ;  it  was  held  to  be  evidence  of  an  assessment  of  the  land,  which  became 
debtor  by  being  returned  assessed  and  valued  and  the  rate  fixed;  carrying 
out  the  amount  was  merely  clerical.  McDermott  v.  HofEman,  70  Pa.  St. 
54.  The  assessment  roll,  when  completed  and  certified  by  the  assessor  to 
the  board  of  supervisors,  is  the  only  evidence  admissible  of  the  assessor's 
acts  and  intentions.    People  v.  San  Francisco  Sav.  Union,  31  Cal.  132. 

^  The  law  presumes  that  "  oflScers  intrusted  with  the  custody  of  public 
files  and  records  will  perform  their  official  duty  by  keeping  them  safely  in 
their  offices.  Where  a  paper  is  not  found  where,  if  in  existence,  it  ought 
to  be  deposited  or  recorded,  the  presumption  arises  that  no  such  paper  has 
ever  been  in  existence.  Hall  v.  Kellogg,  16  Mich.  135,  139;  Scott  v. 
Stearns,  2  Mich.  N.  P.  Ill ;  see  also  Piatt  v.  Stewart,  10  id.  260.  This 
rule  has  since  been  changed  by  statute  in  Michigan,  so  far  as  regards 
tax  sales.  See  1  Comp.  Laws  of  Mich,  of  1871,  p.  403,  §  1129.  The 
Michigan  statutes  require  assessment  rolls  to  be  kept  by  the  supervisors 
of  the  several  townships  in  their  offices,  and  when  the  roll  for  a  particular 
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tion  of  the  best  evidence  applicable  to  each  particular  fact,  it 
is  meant  that  no  evidence  shall  be  received  which  is  merely 
substitutionary  in  its  nature,  so  long  as  the  primary  evidence 
can  be  had.  The  rule  excludes  only  that  evidence  which 
upon  its  face,  or  from  the  very  nature  of  the  fact  sought  to  be 
proven,  indicates  the  existence  of  more  original  and  reliable 
sources  of  information.  Because  the  better  evidence  affords 
the  greatest  certainty  of  the  fact  in  question,  and  removes  all 
suspicion  of  sinister  motives  in  the  mind  of  the  party,  it  must 
be  resorted  to  in  all  cases.^  And  so  tenacious  are  the  courts 
in  the  strict  application  of  this  rule,  that  even  where  it 
clearlyappears  that  the  better  evidence  is  unattainable,  be- 
cause of  its  loss  or  destruction,  the  next  best  evidence  must 
be  resorted  to,  thus  recognizing  the  principle  that  there  are 
degrees  in  the  various  kinds  of  secondary  evidence.^  The 
application  of  this  rule  to  the  proof  of  a  tax  title  is  unques- 
tionable. In  some  instances  the  statute  law  expressly  re- 
quires that  all  the  proceedings  shall  be  reduced  to  writing, 
and  each  document  connected  with  them  filed  or  recorded  in 
some  public  office  for  the  benefit  of  all  parties  concerned,  and 
makes  the  original,  or  certified  or  sworn  copies  thereof,  ad- 
missible in  evidence.  But  independent  of  this,  the  very  na- 
ture of  the  proceeding  implies  the  necessity  of  perpetuating 
the  evidence  of  every  part  of  it  in  writing,  and  forbids  a  re- 
sort to  the  memory  of  man  for  proof  of  any  material  fact 
connected  with  it.  The  list,  valuation,  levy  of  the  tax,  the 
authority  to  collect,  the  return  of  delinquents,  the  advertise- 
ment, registry,  and  certificate  of  sale,  deed,  etc.,  all  neces- 
sarily imply  that  they  are  to  be  in  writing,  and  authenticated 

year  is  not  found  there,  the  presamption  arises  that  such  roll  never  existed. 
So,  as  to  returns  of  overseers  of  highways  to  supei-visor  of  the  list  of  all 
the  lands  of  non-residents,"  etc.,  on  which  the  labor  assessed  has  not  been 
paid,  etc.,  if  not  found  in  supervisor's  office.  Hall  v.  Kellogg,  16  Mich. 
135,  139;  Scott  ».  Stearns,  2  Mich.  N.  P.  111. 

1  Starkie,  Ev.  pt.  3,  §  10;  1  Greenl.  Ev.  ch.  4,  §  82. 

"  Greenl.  Ev.  §  84,  note;  Mariner  v.  Saunders,  10  HI.  113,  121,  124. 
The  testimony  of  the  tax  collector,  if  competent  for  such  a  purpose,  is  not 
sufficient  to  defeat  a  tax  title  by  impeaching  the  truth  of  his  own  official 
return  as  to  the  conduct  of  the  sale.    Biscoe  v.  Coulter,  18  Ark.  423. 
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by  the  proper  officer.  It  would  be  utterly  impossible  to  con- 
duct the  proceedings  in  any  other  manner.  The  universal 
usage  has  been  to  reduce  the  proceedings  to  writing,  and  the 
authorities,  either  expressly  or  by  implication,  acknowledge 
the  necessity  of  it.^ 

§  1100.  Certified  or  Xbcamined  Copy.  —  If  this  position  be 
true,  it  follows  inevitably  that  the  best  evidence  to  prove  any 
disputed  fact  involved  in  the  investigation  of  a  tax  title  is 
the  original  document,  or  a  certified  or  examined  copy  thereof  .^ 
It  has  been  said  that  the  original  is  in  no  case  admissible, 
and  that  the  party  claiming  under  it  must  produce  a  certified 
or  sworn  copy ;  but  it  was  held  in  Spear  v.  Ditty  ^  that  the  rate 
bill  might  be  proved  by  the  production  of  itself.  The  most 
usual  mode  of  proof  is  by  means  of  an  office  copy ;  i.  e.,  by  a 
copy  made  out  by  the  officer  having  the  legal  custody  of  the 
original,  and  certified  under  his  hand  and  seal  of  office.* 
But  an  examined  or  sworn  copy,  made  by  a  person  who  saw 
and  copied  from  the  original,  is  also  admissible  upon  general 
principles.^  In  no  case  can  a  private  or  unofficial  copy,  in  the 
hands  of  the  officer  who  made  it  or  to  whom  it  was  delivered, 
be  received  in  evidence  in  lieu  of  the  original,  if  the  latter  is 
in  existence* 

§  1101.  Parol.  —  Where  the  original  is  lost  or  destroyed, 
and  no  certified  or  examined  copy  is  in  existence,  parol  evi- 

1  Job  V.  Tebbetts,  10  111.  376,  380;  Graves  v.  Bruen,  11  id.  431, 
442. 

*  In  Pittsfield  v.  Barnstead,  40  N.  H.  477  (which  was  an  action  to 
recover  for  relief  furnished  to  paupers),  where,  by  the  act  of  1791,  the 
selectmen  were  required  to  make  assessments  of  taxes  and  to  record  them 
in  their  book,  which  was  the  property  of  the  town,  and  open  to  any  of  the 
inhabitants  of  the  town,  it  was  held  that  the  selectmen's  book,  contain- 
ing the  assessment  of  taxes  in  proper  form,  furnished  competent  prima 
facie  evidence  of  the  fact  of  such  assessment. 

»  8  Vt.  419. 

*  Parker  v.  Smith,  4  Blackf.  (lud.)  70;  Coman  v.  State,  Id.  241; 
see  also  Bolan  v.  Bolan,  4  Neb.  150. 

6  Graves  v.  Bruen,  6  El.  167;  8.  c.  11  id.  431;  Job  v.  Tebbetts,  10  id. 
376;  Tibbetts  v.  Job,  11  id.  453;  Schuyler  v.  Hull,  Id.  462;  Sheldon's 
Lessee  v.  Coates,  10  Ohio,  278. 

»  M'Call  !■.  Lorimer,  4  Watts  (Pa.),  851. 
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dence  of  its  contents  may  be  resorted  to;^  but  the  proof  of 
loss  or  destruction  must  be  extremely  clear,  and  the  contents 
proved  to  the  satisfaction  of  the  court.^  But  such  evidence 
ought  not  to  be  permitted  when  there  is  any  suspicion  of  a 
fraudulent  destruction  or  suppression  of  the  original.  It  is 
extremely  dangerous  in  any  case,  and  the  necessity  of  resort- 
ing to  it  but  seldom  occurs.^  Where  the  original  or  a  copy 
is  offered,  and  it  appears  upon  the  face  of  either  that  the  pro- 
ceeding was  irregular  in  any  respect,  parol  evidence  is  in- 
admissible for  the  purpose  of  supplying  the  defect,  or  in  any 
manner  to  aid  by  explanation.*  And  where  the  law  requires 
the  procfeeding  to  be  recorded,  the  title  of  the  purchaser  must 
stand  or  fall  by  the  record  itself ;  oral  evidence  being  inad- 
missible where  the  ofiBcer  omitted  to  record  the  originals,  or 
recorded  them  defectively.^  Whenever  parol  evidence  of  any 
fact  connected  with  the  proceedings  is  admissible,  the  officer 
who  conducted  them  is  a  competent  witness  to  prove  the 
fact.« 

§  1102.  Admissibility  of  Books  and  Documents.  —  In  all 
cases  where  office  books  and  files  ^  are  relied  upon  to  prove 

1  Wells  0.  Jackson  Iron  Co.,  47  N.  H.  235.  See  Irvfin  v.  Miller,  23  lU. 
401,  where  it  is  said  that  an  affidavit  of  loss  of  a  tax  receipt  could -only  let 
in  evidence  of  its  contents,  and  not  the  collector's  books  as  establishing  by 
the  word  "  paid,"  marked  on  them,  the  contents  of  the  receipts. 

"  Where  a  clerk  of  a  court  called  to  prove  the  contents  of  a  lost  record 
of  condemnation  of  land  for  taxes  stated  that  his  recollection  was  that  the 
laud  was  condemned,  from  the  evidence  found  in  his  office  he  thought  the 
order  of  sale  issued,  and  that  the  land  was  advertised,  — this  was  held  to  be 
insufficient  proof  of  the  contents  of  the  record  to  establish  a  sale.  Qninby 
e.  North  American  Coal,  etc.,  Co.,  2  Heisk.  (Tenn.)  596. 

'  Doe  d.  Kelly  v.  Craig,  5  lied.  (S.  C.)  129;  Cardigan  Proprietors  ». 
Page,  6  N.  H.  182. 

*  Massie's  Heirs'  Lessee  v.  Long,  2  Ohio,  287;  s.  c.  1-4  Ohio,  Cond. 
364;  People  e.  San  Francisco  Sav.  Union,  31  Cal.  132. 

«  Miner's  Lessee  v.  McLean,  4  McLean  C.  C.  (U.  S.)  138;  Coit  v.  WeUs, 
2  Vt.  318 ;  Kellogg's  Lessee  ».  McLaughlin,  8  Ohio,  114. 

«  Carpenter  r.  Sawyer,  17  Vt.  121. 

'  The  treasurer's  sale-book  is  evidence  to  prove  the  redemption  gf  tm- 
seated  laud  sold  for  taxes.  Huzzard  v.  Trego,  35  Pa.  St.  9.  See  Bying- 
ton  B.  Bookwalter,  7  Iowa,  512,  holding  that  the  treasurer's  certificate  is 
not  conclusive  as  to  the  amount  to  be  paid  to  redeem  under  the  Iowa  stat- 
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a  particular  fact,  their  admissibility  depends  on  the  following 
facts :  (1)  That  the  person  who  made  it  had  oflBcial  authority 
to  do  so ;  ^  (2)  That  the  book  or  document  comes  from  the 
proper  depository ;  and  (3)  Proof  of  the  identity  of  the  book 
or  document.2  It  has  been  repeatedly  held  by  the  courts  that 
a  mere  certificate  of  the  officer  who  conducted  the  proceedings, 
or  in  whose  custody  the  documents  connected  with  them  are 
lodged  for  safe-keeping,  stating  in  general  terms  that  the 
proceedings  were  regular,  or  that  they  were  conducted  in  con- 
formity with  the  requisitions  of  the  law,  is  not  competent 
evidence  to  prove  the  performance  of  any  prerequisite.^    It  is 

ute.  On  the  subject  of  assessments,  books,  documents,  etc.,  from  the  com- 
missioners' office,  showing  their  proceedings  in  relation  to  the  land,  should 
be  received  in  evidence.  Lyman  v.  Philadelphia,  56  Pa.  St.  488.  So  also 
as  to  the  facts  therein  stated,  the  county  treasurer's  book  of  tax  sales  is 
admissible  in  evidence.  Groesbeck  v.  Seeley,  13  Mich.  329.  See  also 
Hobson  V.  Dutton,  9  Kan.  477,  488,  in  which  last  case  it  was  held  that 
where  a  tax  deed  recites  a  sale  of  a  certain  tract  of  land,  and  it  does  not 
appear  that  the  taxes  thereon  were  paid,  if  the  District  Court  finds  that  a 
sale  was  made,  such  recital  being  prima  fade  evidence  thereof,  such  finding 
will  not  be  disturbed,  even  though  the  tract  be  not  found  in  the  sale  book 
for  that  year. 

i  A  treasurer  is  not  an  assessing  officer,  and  his  book  is  not  evidence  of 
an  assessment;  and  where  the  book  itself  leaves  it  doubtful  whether  it  is 
an  assessment  book,  resort  may  be  had  to  extrinsic  evidence.  McRey- 
nolds  t).  Longenberger,  57  Pa.  13. 

2  Dikeman  v.  Parrish,  6  Pa.  St.  210;  Doe  d.  Kelly  v.  Craig,  5  Ired. 
(N.  C.)  129. 

'  The  certificate  of  sale  for  taxes  is  competent  evidence  to  show  the 
manner  of  sale,  etc;,  but  must  yield  to  the  record  of  sales  when  in  conflict 
therewith ;  thus,  where  the  certificate  showed  a  sale  in  gross,  while  the 
register  of  sale  showed  a  sale  in  parcels,  it  was  held  that  the  latter  would 
prevail.  M'Cready  v.  Sexton,  29  Iowa,  356;  Henderson  v.  Oliver,  32  id. 
512.  And  where  an  erasure  appears  in  the  record  of  sales,  it  will  be  pre- 
sumed to  have  been  made  to  correct  a  mistake,  when  nothing  appears  to 
the  contrary.  Henderson  v.  Oliver,  32  Iowa,  514.  The  certificate  of  the 
deputy  secretary  of  State  of  the  time  when  a  list  of  non-resident  taxes  is 
filed  in  his  office  is  competent  evidence  of  the  time  when  filed ;  and  it  may 
be  presumed  that  the  list  remained  there  during  the  time  required  by  law, 
if  thsK  is  nothing  to  rebut  such  presumption.  Wells  v.  Burbank,  17 
N.  H.  393.  "  The  filing  of  a  paper  does  not  consist  of  the  marking  put 
on  it  by  the  clerk,  but  in  placing  it  as  a  permanent  record  in  the  office  or 
case  where  it  belongs."  fiettison  v.  Budd,  21  Ark.  580. 
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the  duty  of  the  officer  to  make  a  transcript  of  the  entire  pro- 
ceedings, so  that  the  court  can  determine  upon  inspection 
whether  the  law  has  been  complied  with  or  not.  The  officer 
has  no  power  to  decide  upon  the  legality  of  the  proceeding, 
nor  certify  to  his  legal  conclusions.  Thus,  the  recital  of 
"  due  notice "  in  the  record  of  a  special  and  summary  pro- 
ceeding was  held  insufficient  to  prove  notice  to  the  party  in 
interest;  the  record  ought  to  have  set  out  the  notice  at  length, 
that  the  court  might  judge  of  its  legality .^  So,  where  a  stran- 
ger certified  and  swore  that  he  posted  the  notice  of  a  tax  sale 
"eight  weeks,"  without  stating  when  he  first  posted  it,  the 
court  held  it  insufficient,  saying,  "  We  cannot  know  how  he 
computes  times  in  such  a  case.  The  affidavit  should  state  the 
day  when  the  advertisement  was  put  up,  and  then  we  can  see 
whether  it  was  put  up  in  due  season."  ^  And  in  Dunn's 
Lessee  v.  Games,^  where  the  question  as  to  the  validity  of  the 
listing  arose,  the  only  evidence  of  it  was  the  certificate  of  the 
auditor  that  the  land  in  question  was  "  regularly  entered  on 
the  duplicate  for  taxation,"  and  the  court  held  the  evidence 
of  a  legal  listing  insufficient.  McLean,  J. :  "  It  is  not  enough 
that  the  auditor  states  that  the  listing  was  legally  done;  he 
must  show  how  it  was  done,  that  the  court  may  judge  of  its 
legality.  The  auditor  was  required  to  record  the  proceedings ; 
it  is  a  copy  of  this  record  that  is  evidence,  and  not  a  historical 
account  of  what  was  done."  The  same  point  was  decided  by 
the  Supreme  Court  of  the  United  States.*  It  must  be  shown 
by  the  plaintiff  in  ejectment  that  all  material  conditions  and 
prerequisites  to  the  sale  were  complied  with, — the  treasurer's 
authority  to  sell,  a  proper  levy,  failure  to  pay  the  tax,  lack 
of  sufficient  personal  property  on  the  premises  to  satisfy  the 
tax.    "  Of  the  latter,  the  return  of  the  collector  is  prima  facie 

*  Rex  V.  Croke,  1  Cowp.  26;  Gilbert  v.  Columbia  Turnp.  Co.,  3  Johns. 
Cas.  (N.  Y.)  107.  So  the  certificate  of  a  sherifE  that  he  had  posted  an 
advertisement  "  according  to  law  "  is  inadmissible.  Wells  v.  Burbank, 
17  N.  H.  393. 

»  Nelson  ».  Pierce,  6  N.  H.  194. 
»  1  McLean  C.  C.  (U.  S.)  321. 

*  Games  v.  StUes,  14  Pet.  (U.  S.)  322. 
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evidence,  but  the  only  proper  proof  of  the  former  are  the 
duplicates  and  assessments  found  in  the  commissioner's 
office."  1 

§  1103.  In  Henry  v.  Tilson,^  which  was  an  action  of  tres- 
pass against  the  collector  for  arresting  and  imprisoning  a 
delinquent  taxable  inhabitant,  the  defendant  in  his  justifi- 
cation set  forth  his  return  to  the  tax  list  in  these  words: 
"that  he  had  legally  notified  the  plaintiff  of  the  time  and 
place  when  and  where  he  would  receive  the  tax,  and  no 
goods  being  shown  him,  he  arrested  the  body,  etc."  On  de- 
murrer, the  plea  was  held  insufficient.  By  the  court :  "  This 
general  statement,  that  the  collector  had  given  the  plaintiff 
legal  notice,  we  think  insufficient  to  show  that  he  had  given 
him  the  six  days'  notice  required  by  law.  It  is  recognized  by 
this  court  in  Briggs  v.  Whipple,^  as  a  well-established  prin- 
ciple, that  a  general  allegation  by  a  collector  that  he  had  pro- 
ceeded according  to  law  would  be  insufficient  where  any 
statement  of  his  proceedings  was  necessary.  It  seems,  indeed, 
to  be  well  settled  that  public  ministerial  officers  must  set  forth 
the  acts  done  by  them,  that  the  court  and  not  themselves  may 
judge  of  their  sufficiency."  The  same  doctrine  is  held  in 
Massachusetts,  relative  to  the  return  of  sheriffs  upon  execu- 
tions.* And  it  was  held  in  Vermont  that  a  certificate  of  the 
record  of  the  advertisement  of  the  tax  sale,  instead  of  a 
transcript  of  the  notice,  was  insufficient.^ 

§  1104.  Proof  of  Advertisement  —  Where  the  statute  re- 
quires proof  of  the  advertisement  by  the  affidavit  of  the  printer, 
no  other  evidence  is  admissible.®  In  the  absence  of  any  stat- 
utory provision,  the  notice  may  be  proved  by  the  introduction 
of  the  newspaper  in  which  it  was  inserted,  accompanied  by 
proof  that  it  was  published  the  requisite  number  of  times.^ 

1  Stark  V.  Shupp,  112  Pa.  St.  399  (1886).  «  19  Vt.  447. 

»  7  Vt.  15, 18. 

*  Lancaster  v.  Pope,  1  Mass.  86;  Davis  v.  Maynard,  9  Mass.  242;  Well- 
ington V.  Gale,  13  id.  483;  Perry  v.  Dover,  12  Pick.  (Mass.)  206. 

«  Coit  V.  Wells,  2  Vt.  318. 

•  LufEborough  v.  Parker,  16  Serg.  &  R.  (Pa.)  351. 
''  Thevenin  v.  Slocum's  Lessee,  l6  Ohio,  519. 
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§  1105.  FresumptiTe  Proof  of  Tax  Titae.^  —  (1)  No  essential, 
such  as  the  assessment,  is  to  be  presumed.^  (2)  No  power 
will  be  presumed  where  the  evidence  of  its  existence  is  of. 
record,  whether  in  aid  of  one  in  possession  or  not ;  and  the 
presumption  is  that  a  record  exists  until  search  for  it  in  the 
proper  place  proves  the  contrary .^  (3)  No  presumption  of 
regularity  can  exist  where  the  face  of  the  proceedings  or  the 
evidence  shows  clearly  the  contrary.*  (4)  Some  presumptions 
must  be  made  to  avoid  unreasonable  counter-presumptions.^ 
For  example,  where  the  record  is  that  the  advertisement  was 
made  in  certain  towns  named,  but  no  State  is  mentioned, 
they  will  be  presumed  to  be  in  the  State  where  the  land, 
assessment,  etc.,  were.®  So  it  will  be  presumed  that  the 
oflBcer  making  sale  sold  no  more  of  the  land  than  was  neces- 
sary,^ and  that  the  deed  was  delivered  on  the  day  of  its  date.* 
The  presumption  is  that  the  oflBcers  carrying  on  a  given  pro- 
ceeding did  it  in  the  manner  prescribed  by  law.*  (5)  "  Acts 
done  which  presuppose  the  existence  of  other  acts  to  make 
them  legally  operative  are  presumptive  proof  of  the  latter ; 
for  example,  the  facts  that  the  auditor  allowed  a  credit  and 
made  a  certificate,  which  could  only  be  done  after  the  collector 
had  taken  oath  before  the  auditor,  were  proof  that  the  oath 
was  duly  taken.^°  (6)  The  longer  the  claimant  under  the 
tax  deed  remains  out  of  possession,  the  less  favor  will  he  meet 
in  the  courts,  and  the  less  readily  will  they  presume  anything 
in  his  favor ;  for  his  neglect  to  assert  his  title  argues  a  defect 
in  it.  If  lapse  of  time  were  a  basis  for  presumption  in  such 
case,  all  the  claimant  under  a  defective  title  would  have  to  do 
would  be  to  lie  by  till  time  and  legal  presumption  should  make 
his  title  good.^^  (7)  In  favor  of  a  long  possession  under  a 
tax  title,  regularity  may  be  presumed  subject  to  (1)  and  (2), 
if  the  deficiencies  in  the  evidence  are  not  due  to  any  fault  of 

^  See  Index,  "  Presumptions." 

»  §  1119.        «  §  1109.        *  §  1108.        6  §  1107.        «  §§  657,  658. 
'  §  542.  8  §  745. 

»  Griffin  v.  Tuttle,  37  N.  W.  167  (Iowa);  Gwynn  v.  Richardson,  3  So. 
Rep.  579  (Miss) ;  Kane's  Adm.  v.  Garfield's  Adm.,  13  Atl.  Rep.  800  (Vt.). 
M  §  1116.        "  §  1106. 
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the  party  claiming  the  presumption,  proper  search  has  been 
made  in  vain  for  the  missing  evidence,  and  nothing  in  the 
power  of  the  party  to  procure  has  been  withheld  from  the 
jury.  In  such  case  the  jury  may  consider  as  proved  all  facts 
that  can  be  rationally  and  fairly  inferred  from  the  facts 
actually  shown.^  Such  favor  must  be  shown  to  levy  pos- 
session, otherwise  the  longer  the  possession  the  weaker  the 
title,  and  it  would  only  be  necessary  for  the  former  owner  to 
lie  by  till  the  evidence  faded  a  little,  and  his  recovery  would 
be  assured.^  If  the  facts  proved  render  strongly  probable  other 
facts,  such  as  that  the  tax  bills,  valuation,  warrants,  notices, 
choosing  of  assessors  and  collectors,  taking  of  oaths,  making 
returns,  etc.,  were  regular,  the  jury  may  so  presume  in  favor 
of  thirty  years'  possession.^  So  after  thirty  years'  possession 
the  jury  may  presume  a  regular  advertisement.*  In  Penn- 
sylvania, after  twenty-one  years'  possession,  regularity  in  all 
respects  is  presumed.^  In  Maine,  it  was  held  that  a  possession 
of  forty  years  based  a  presumption  of  regularity.®  But  the 
possession  must  be  long,  open,  notorious,  undisturbed,  and 
exclusive ;  in  short,  a  technically  adverse  possession.^  And 
there  will  be  no  presumption  in  favor  of  a  purchaser  who  fails 
to  preserve  the  evidences  of  his  title,  or  to  make  proper  efforts 
to  produce  the  missing  proofs,  and  who  moreover  gives  evi- 
dence of  lack  of  faith  in  his  own  title  and  contradicts  the  very 
presumption  he  wishes  the  court  to  make,  by  taking  title  from 
the  former  owner.^  (8)  Possession  under  a  tax  title,  whether 
good  or  bad,  may  bar  the  owner  under  the  statute  of  limi- 
tations. In  such  case  there  is  no  necessity  to  resort  to  pre- 
sumptions ;  they  are  necessary  in  support  of  possession  only 
when  it  is  still  short  of  the  statute  period. 

§  1106.  At  common  law  mere  lapse  of  time  affords  no  pre- 
sumptive evidence  of  the  regularity  of  a  tax  sale  unless  pos- 
session is  taken  and  held  under  the  tax  title.^  Without  such 
possession  the  passage  of  time  operates  against  the  tax  claim- 
ant.   It  will  be  shown  in  the  next  chapter  that,  as  a  general 

1  §§1110, 1111, 1118.        »  §  1113.       s  §  1114.        *  §  1110. 
6  I  1113.  »  §  1115.        '  §  1118.         8  §  1117. 

»  McAllister  v.  Shaw,  69  Me.  348  (1879). 
1070 


PRESUMPTIVE  PROOF.  §  1106 

rule,  no  presumption  can  be  raised  in  behalf  of  the  ofl&cers,  to 
cover  any  radical  defect  in  their  proceedings.  But  it  is  said 
by  Chief  Justice  Marshall,  in  delivering  his  opinion  in  Stead's 
Executors  v.  Course : ^  "It  is  true  that  full  evidence  of  every 
minute  circumstance  ought  not,  especially  at  a  distant  day,  to 
be  required.  From  the  establishment  of  some  facts,  it  is  pos- 
sible others  may  be  presumed,  and  less  than  positive  testimony 
may  establish  those  facts.  In  this  case,  as  in  all  others  de- 
pending upon  testimony,  a  sound  discretion,  regulated  by  the 
law  of  evidence,  will  be  exercised."  ^  If  the  learned  judge,  in 
these  remarks,  simply  meant  that  the  best  evidence  in  the 
power  of  the  party  claiming  under  the  tax  deed  should  be 
produced  by  him  in  support  of  his  title,  and,  though  it  might 
not  be  positive  in  its  character,  yet,  because  it  tended  to  prove 
the  issue,  should  not  be  altogether  excluded,  but  submitted  to 
the  jury,  to  be  weighed  by  them  as  in  other  cases,  there  can 
be  no  objection  to  the  doctrine.  But  if,  on  the  other  hand, 
the  Chief  Justice  intended  to  advance  the  opinion  that  after 
a  great  lapse  of  time  any  facts  essential  to  the  validity  of  the 
title  might  be  presumed  from  the  establishment  of  other 
essential  facts,  the  soundness  of  the  rule  is  denied  in  its  ap- 
plication to  a  case  where  the  tax  purchaser  is  out  of  posses- 
sion, and  is  seeking  to  recover  the  land  in  ejectment.  In 
such  case  no  presumption  ought  to  be  indulged  in  to  support 
a  stale  claim,  which  the  party  did  not  dare  to  assert  in  a  rea- 
sonable time  after  he  acquired  his  right,  —  when  the  facts 
were  fresh  in  the  memory  of  the  witnesses  to  the  transaction  ; 
it  would  be  unjust  to  the  owner  of  the  land,  because  the  neg- 
ative evidence  which  might  be  required  of  him,  in  order  to 
repel  the  presumption  thus  raised,  would  be  placed,  by  lapse 
of  time,  beyond  his  reach.  The  neglect  of  the  party  to  use 
diligence  in  the  prosecution  of  his  claim  presupposes  an  in- 
herent defect  in  it,  and  the  claim  should  be  looked  upon  with 
no  more  favor  than  is  usually  extended  by  courts  of  justice 

1  4  Cranch  (U.  S.),  403. 

"  After  a  lapse  of  thirly  years  a  jniy  may  presume  that  a  warrant  for 
a  town  meeting,  shown  to  have  been  properly  posted,  remained  posted 
during  the  time  required  by  law.     SchofE  o.  Gould,  52  N.  H.  512. 
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to  other  dormant  titles.  This  view  o|  the  case  is  fully  sus- 
tained by  the  Chief  Justice  himself,  in  a  subsequent  opinion, 
where  he  says  that  the  facts  upon  which  the  validity  of  the 
purchaser's  title  depends  "  should  be  examined  by  him  before 
he  became  a  purchaser,  and  the  evidence  of  them  should  be 
preserved  as  a  necessary  muniment  of  title."  The  same  prin- 
ciple is  laid  down  in  Allen  v.  Smith.^ 

§  1107.  The  general  rule  may  be  thus  laid  down :  courts 
will  not  presume  any  essential  fact,  but  some  degree  of  judg- 
ment and  discretion  must  be  exercised  by  the  judiciary,  in 
order  to  infuse  a  little  common-sense  into  the  principles  by 
which  tax-title  causes  are  investigated  and  decided.  To  use 
the  language  of  Judge  Phelps  upon  this  point,  in  answer  to 
tlie  opposing  doctrine :  "  It  is  said  that  no  presumption  is 
made  in  favor  of  a  tax  title.  It  is  true  that  no  essential 
requisite  wiU  be  presumed ;  but  to  a  certain  extent  presump- 
tions may  and  must  be  made,  otherwise  we  are  driven  to 
forced  and  violent  presumptions  the  other  way,  which  are  not 
to  be  made."  ^  In  the  preceding  chapters  many-  instances 
will  be  noticed  by  the  critical  reader,  where  the  courts  have 
indulged  in  those  usual  and  familiar  presumptions  which  are 
applied  in  ordinary  cases  in  support  of  a  right  asserted  in 
the  halls  of  justice.^  But  a  party  who  lies  by  for  a  number 
of  years,  without  asserting  his  claim  of  right  under  a  tax  deed, 
cannot  ask  the  court  to  sustain  his  title  by  presumptions.* 
,  §  1108.  And  in  Hole  v.  Rittenhouse  ^  the  rule  is  laid  down 
that  no  lapse  of  time  will  afford  presumptive  evidence  of  the 
regularity  of  a  tax  sale,  where  the  purchaser,  or  those  claim- 

1  1  Leigh  (Va.),  231,  248. 

2  Spear  v.  Ditty,  8  Vt.  419. 

'  And  in  an  action  of  trespass,  where  the  collector  justifies  under  his 
•warrant,  if  the  listers  state  in  their  certificate  that  they  took  the  oath 
required  of  them,  it  seems  the  presumption  is  that  they  did  so.  Blodgett 
V.  Holbrook,  39  Vt.  336.  It  seems  that  in  the  absence  of  evidence  it  will 
be  presumed  that  the  assessors  took  the  oath  required  by  statute  in  New 
Jersey.     State  v.  Metz,  31  N.  J.  L.  378. 

*  Richardson  v.  Dorr,  5  Vt.  9;  and  see  Townsend  v.  Downer's  Adm., 
32  Vt.  183. 

6  19  Pa.  St.  305. 
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ing  under  him,  have  never  been  in  possession  of  the  property 
purchased.  There  the  deed  was  twenty-one  years  old.  The 
older  the  deed,  when  unaccompanied  by  possession,  the  staler 
the  claim,  and  the  less  favor  shown  to  it  by  the  courts. 
Where  the  possession  is  a  recent  one,  as  contradistinguished 
from  that  which  is  denominated,  technically,  an  ancient  one, 
courts  will  not  presume  the  performance  by  the  officers  of 
any  substantial  prerequisite.  The  facts  in  the  case  of  Porter 
V.  Whitney^  have  been  given  already,  and  the  tenant,  who 
had  been  in  possession  twelve  years,  relied  upon  the  doctrine 
of  presumption  to  cure  the  defect  in  the  advertisement ;  but 
the  court  declined  to  apply  -the  doctrine  to  that  case,  saying : 
"  The  proceeding  complained  of  was  only  about  twelve  years 
since,  and  in  all  recent  cases  of  this  nature  the  courts  of 
law  have  required  a  strict  compliance  with  legal  provisions, 
on  the  part  of  the  collector,  in  the  execution  of  his  duty. 
In  ancient  transactions  many  presumptions  will  be  allowed  ; 
but  in  the  case  at  bar  nothing  is  to  be  presumed.  We  have 
before  us  the  fact,  which  shows  the  notice  to  have  been 
irregular  and  insufficient ;  no  presumption  can  be  made 
against  the  evidence  in  tlie  case."  This  case  also  lays  down 
the  rule  that  no  presumption  can  be  indulged  in  to  sustain  a 
tax  title,  where  the  evidence  clearly  shows  upon  its  face  that 
the  proceedings  were  irregular.  This  is  a  self-evident  propo- 
sition. It  may  be  a  question  whether  a  defendant,  who  has 
for  a  great  number  of  years  been  in  quiet  possession  of  land, 
under  a  tax  sale,  may  not  call  in  the  aid  of  presumptions, 
which  would  not  be  allowed  to  a  person  out  of  possession. 
Such  is  the  doubtful  intimation  thrown  out  by  Judge 
Washington.^ 

§  1109.  The  principle  which  governs  the  courts  in  the  ap- 
plication of  the  doctrine  of  presumptions,  for  the  purpose  of 
sustaining  a  title  to  real  property,  is  better  illustrated  and 
explained  in  Tolman  v.  Emerson  ^  than  in  any  other  reported 
case.    The  rule  there  laid  down  is,  that  no  power  will  be  pre- 

1  1  Me.  306. 

"  James's  Lessee  v.  Gordon,  1  Wash.  C.  C.  (U.  S.)  335,  336. 
*  4  Pick.  (Mass.)  160. 
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sumed,  where  the  evidence  of  its  existence  is  of  record ;  and 
it  is  immaterial  whether  the  presumption  is  sought  to  aid  one 
in,  or  out  of  possession.  That  case  was  a  writ  of  entry.  The 
demandant  offered  in  evidence  a  deed  executed  by  a  committee 
of  the  General  Court,  executed  Dec.  17,  1744,  to  E.  Rob- 
bins  and  others,  under  whom  the  demandant  claimed  title. 
The  tenant  objected  to  this  evidence,  because  the  record  of 
the  authority  of  the  committee  to  make  the  deed  was  not  pro- 
duced. It  may  be  proper  to  state  that  the  General  Court 
constituted  the  legislative  power  of  the  colony  of  Massachu- 
setts, and  that  the  trial  in  question  took  place  in  1826,  eighty- 
two  years  after  the  execution  of  the  jieed.  The  objection  of 
the  tenant  was  overruled,  and  a  verdict  was  rendered  for  the 
demandant.  The  tenant  moved  for  a  new  trial,  and  it  was 
granted  by  the  Supreme  Court.  Parker,  C.  J. :  "  The  gen- 
eral principle  is,  that  where  one  claims  under  a  deed  or  other 
instrument  used  in  the  conveyance  of  real  estate  which  ap- 
pears on  the  face  of  it  to  have  been  executed  by  virtue  of  a 
power  from  the  grantor,  the  power,  or  an  authenticated  copy 
of  it,  should  be  produced  in  evidence,  to  support  the  deed, 
in  order  that  it  may  be  seen  whether  there  was  authority  for 
the  act,  to  the  extent  to  which  it  is  performed.  But  the 
same  principles  by  which  deeds  may  be  admitted  in  evidence, 
without  proof  of  their  execution,  may  be  applied  to  the 
powers  under  which  they  purport  to  be  executed.  In  either 
case  the  deed  is  prima  facie  evidence  of  title,  if  possession 
of  the  premises,  purported  to  be  granted,  has  been  taken  and 
continued  under  the  deed.  It  has  been  held,  however,  and  I 
think  justly,  that  this  indulgence  of  the  law,  if  it  may  be  so 
called,  is  founded  on  the  supposed  loss,  by  death,  of  the  regu- 
lar evidence  to  prove  the  execution  of  the  will  or  deed.  So 
that  if  a  subscribing  witness  be  alive,  he  should  be  called  to 
prove  the  deed,  although  it  be  more  than  thirty  years  old. 
By  analogy  to  this  doctrine,  if  a  power  be  recorded,  so  that 
the  evidence  is  perpetuated,  there  can  be  no  reason  for  admit- 
ting the  deed  without  the  power,  however  ancient  it  may  be ; 
for  there  is  certain  proof  to  be  obtained,  for  which  a  mere 
presumption  ought  not  to  be  substituted.  For  the  presump- 
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tion  is  of  an  authority  co-extensive  with  the  act ;  whereas  the 
power  may  show  a  limited  or  more  particular  authority  which 
has  been  transgressed ;  and  then  the  case  would  stand  upon 
a  presumption  contrary  to  the  fact,  which  fact  it  is  entirely 
within  the  power  of  the  party  to  prove.  The  case  before  us 
is  of  a  grant  from  the  legislature  by  a  committee.  The  au- 
thority must  necessarily  have  been  expressed  and  defined  by 
a  legislative  act,  which  must  of  course  be  a  matter  of  record, 
and  the  presumption  is  that  the  record  exists,  there  being 
no  evidence  of  any  search  for  it  in  the  proper  place. 

§  1110.  In  the  case  of  the  Pejepscut  Proprietors  v.  Hansom^ 
which  was  a  real  action,  the  plaintifPs  demanded  one  hundred 
acres  of  land,  counting  upon  their  own  seisin  within  thirty 
years,  and  upon  a  disseisin  by  the  tenant.  A  trial  was  had 
before  Judge  Thatcher,  at  the  October  term,  1815.  The  tenant 
admitted  the  original  right  of  the  demandants  to  the  land  in 
question,  but  claimed  to  hold  the  same  under  a  deed  dated 
May  8,  1780,  from  one  Ephraim  Hunt,  as  collector  or  con- 
stable of  Brunswick,  to  one  Samuel  Thompson,  for  taxes  as- 
sessed on  the  same  as  land  of  non-resident  proprietors.  The 
tenant  produced  the  deed,  and  proved  an  entry  by  Thompson 
soon  after  its  date,  and  also  gave  in  evidence  the  copy  of  a 
record  of  the  town  of  Brunswick  showing  that  Hunt  was,  at  a 
town-meeting  held  May  4,  1779,  chosen  and  sworn  as  con- 
stable for  the  year  1779.  The  tax  biUs  of  the  town,  signed 
by  certain  persons  as  assessors,  were  also  produced ;  and  there 
was  some  evidence  which  went  to  show  a  want  of  conformity 
to  the  requirements  of  the  law  as  to  the  advertisements  prior 
to  the  sale.  The  demandants,  upon  this  state  of  facts,  insisted 
that  the  tenant,  in  order  to  establish  the  validity  of  the  collect- 
or's deed,  should  be  required  to  prove  that  the  collector  had 
been  duly  chosen  into  oflBce  at  a  legal  town  meeting  duly  called 
for  that  purpose,  and  that  he  acted  by  virtue  of  assessments 
committed  to  him  by  assessors,  also  duly  chosen  at  a  legal 
town  meeting  for  the  purpose.  But  Judge  Thatcher  ruled 
that  as  the  copy  of  the  record  of  the  choice  of  Hunt  had  been 
produced,  together  with  the  bills  committed  to  him  to  collect, 

1  14  Mass.  145. 
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it  might  be  presumed  that  all  the  other  prerequisites  for  giving 
him  authority  were  complied  with.  A  verdict  was  returned 
for  the  tenant;  the  demandants  filed  exceptions  to  the  opinion 
of  the  judge,  which  were  argued  by  the  counsel  of  the  de- 
mandants and  tenant  at  the  May  term,  1816.  The  case  was 
taken  under  advisement,  and  at  the  May  term,  1817,  Chief 
Justice  Parker  stated :  "  That  since  the  last  term  the  five 
justices  of  the  court  had  conferred  on  this  action,  and  were 
all  of  opinion  that  as  to  the  regularity  of  the  choice  of  the 
assessors  and  constable,  and  of  the  proceedings  of  the  assess- 
ors and  of  the  constable  before  the  sale,  as  to  the  notification, 
etc.,  it  was  proper  to  leave  the  evidence  to  the  jury,  virith  in- 
structions that  they  might  lawfully  presume  that  all  things 
were  done  according  to  law,  especially  as  more  than  thirty 
years  had  elapsed  between  those  transactions  and  the  com- 
mencement of  this  suit." 

§  1111.  In  Colman^.  Anderson^  which  was  a  writ  of  right, 
the  tenant  rested  her  defence  on  deeds  from  Jonathan  Loveitt, 
constable  and  collector  of  Windham,  to  Caleb  Graffam,  dated 
Feb.  10, 1780,  and  from  Ichabod  Hanson,  constable  and  collec- 
tor of  the  same  place,  to  said  Graffam,  dated  Feb.  14,  1780, 
each  for  sundry  continental.  State,  county,  and  town  taxes, 
assessed  for  the  years  1778  and  1779;  a  deed  from  Graffam 
to  Jonathan  Roberts,  dated  Nov.  1,  1783,  and  a  deed  from 
Roberts  to  Edward  Anderson,  husband  of  the  tenant,  dated 
Oct.  14,  1793.  At  what  time  possession  was  taken  under 
these  tax  deeds,  and  by  whom,  does  not  appear  from  the  re- 
port of  the  case  ;  but  it  is  stated  that  on  the  1st  day  of  Feb- 
ruary, 1810,  and  for  many  years  before,  the  demandants  had 
been  and  continued  disseised  of  the  demanded  premises.  In 
support  of  these  collector's  deeds,  the  tenant  produced  the 
warrants  for  calling  the  town-meeting  at  which  the  town  taxes 
were  voted  to  be  raised,  the  votes  of  the  town  for  raising  them, 
the  several  lists  of  assessments,  and  all  necessary  proofs  and 
documents  to  justify  the  said  sales,  excepting  only  the  defi- 
ciencies and  irregularities  hereinafter  stated.  It  is  unnecessary 
to  notice  the  numerous  objections  taken  to  the  proceedings 

1  10  Mass.  105. 
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of  the  officers ;  many  of  them  were  substantial,  while  others 
were  immaterial.  Judge  Thatcher,  who  presided  at  the  trial, 
observed  to  the  jury,  that,  "  It  appearing  that  the  transactions 
constituting  the  tenant's  title  were  of  almost  thirty  years' 
standing,  and  composed  of  a  great  variety  of  particulars,  and 
such  as  required  very  different  kinds  of  evidence  to  prove 
them,  it  was  not  to  be  supposed  that  she  could  at  this  time 
produce  direct  testimony,  or  evidence  of  any  kind,  to  each  of 
them ;  and  he  believed  all  the  law  required  was  the  proof  of 
such  facts,  papers,  and  documents  as  might  be  considered  the 
ground  of  strong  presumptions  of  the  existence  of  other  facts. 
With  regard  to  the  notifications  and  advertisements  required 
by  law  to  be  made  in  two  public  newspapers,  it  being  proved 
that  a  notification  was  published  in  one  of  them,  that  being 
the  only  one  which  could  be  found,  notwithstanding  all  due 
diligence  was  used  in  search  of  the  other,  it  is  competent  for 
the  jury  to  presume  that  a  like  notification  was  regularly 
published  in  the  other,  although  not  now  to  be  found.  And 
this  principle  ought  to  govern  them  in  forming  their  ver- 
dict with  regard  to  all  the  facts  in  the  case."  Under  these 
instructions  the  jury  found  a  verdict  for  the  tenant.  The  de- 
mandants excepted  and  moved  for  a  new  trial.  The  Supreme 
Court  confirmed  the  verdict,  and  entered  judgment  accordingly. 
Sewall,  J.,  in  delivering  the  opinion  of  the  court,  remarks : 
"The  title  under  which  the  tenant  has  been  permitted  to 
succeed,  so  far  as  to  obtain  a  verdict  in  support  of  it,  is  of  that 
kind  almost  proverbially  denominated  a  collector's  title,  as  ex- 
pressing a  case  of  doubt  and  difficulty.  And  collector's  titles 
must  continue  dubious  and  difficult  in  the  proof  and  evidence 
required  to  support  them,  so  long  as  they  remain  unassisted  by 
any  other  limitation  than  that  which  applies  in  a  writ  of  right 
in  common  cases  of  disseisin.  Again,  the  deeds  are  to  avail, 
if  at  all,  upon  the  legal  authority  of  the  constables ;  and  it 
was  thought  at  the  time  incumbent  upon  the  tenant  to  prove 
all  the  circumstances  requisite  in  the  due  execution  of  that 
authority ;  and  this  notwithstanding  the  length  of  possession 
imder  these  deeds,  and  tlie  long  acquiescence  of  the  parties 
otherwise  entitled  to  the  premises  thereby  conveyed.    Again, 
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the  judge  who  tried  the  cause  *  as  to  the  requisites  of  tax  bills, 
valuations,  warrants,'  etc.,  was  right  in  submitting  such  evi- 
dence as  there  was,  although  incomplete;  and  if  the  jury  were 
satisfied  that  the  deficiencies  in  the  evidence  were  not  charge- 
able to  the  fault  or  negligence  of  the  party,  that  nothing  in 
the  power  of  the  party  to  procure  was  wiKuUy  withheld,  the 
jury  were  very  properly  instructed  to  consider  everything  as 
proved  which  might  be  rationally  and  fairly  presumed  from 
the  facts  and  circumstances  established.  In  short,  at  the  dis- 
tance of  time  which  had  intervened  between  the  constable's 
sale  and  the  trial,  it  was  unreasonable  to  require  evidence  of 
the  particulars  which  the  tenant  in  the  case  was  put  to  prove, 
especially  evidence  from  documents  not  intrusted  with  the 
party,  or  transferred  with  his  title." 

§  1112.  In  both  these  cases  there  was  a  long  and  unin- 
terrupted possession,  under  the  tax  title ;  and  the  party  in 
whose  favor  the  presumption  was  extended,  was  not  the 
original  purchaser  at  the  tax  sale,  but  an  innocent  person, 
who,  for  aught  that  appears,  had  no  notice  in  fact  of  the  ir- 
regularities in  the  proceeding.  And  the  court  place  the  pre- 
sumption upon  the  ground  that  the  jury  must  be  "  satisfied 
that  the  deficiencies  in  the  evidence  are  not  chargeable  to  the 
fault  or  negligence  of  the  party,"  and  that  no  better  evidence 
within  the  power  of  the  party  "  is  wilfully  withheld."  This 
doctrine  cannot,  therefore,  be  extended  to  the  original  pur- 
chaser, "  for  he  is  bound  to  collect  and  preserve  the  evidence  " 
upon  which  the  validity  of  his  title  depends ;  and  if  he  has 
failed  to  do  so,  it  is  his  own  folly.  Again,  it  will  be  observed 
that  the  rule  as  laid  down  in  the  case  cited  requires  good 
faith,  and  a  diligent  and  thorough  effort  on  the  part  of  the 
person  claiming  the  benefit  of  the  presumption,  in  collecting 
all  the  evidence  which  can  be  pi'oduced,  tending  to  throw 
light  upon  the  regularity  of  the  original  proceedings  of  the 
ofiicers.  Strict  search  must  be  made  in  all  the  offices  and 
places,  and  inquiry  made  of  all  persons,  for  the  documents 
and  facts  necessary  to  establish  the  validity  of  the  title.  The 
presumption  is  not  raised  for  the  purpose  of  supplying  any 
defect  in  the  doings  of  the  ofiicers,  but  to  fill  up  the  gap 
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occasioned  by  a  supposed  loss  of  testimony,  which,  if  it  had 
been  preserved,  would  have  established,  to  the  satisfaction  of 
the  court,  the  existence  of  the  very  prerequisite  in  question. 
The  rule  also  requires  that  all  the  records,  documents,  and 
facts  which  can  be  collected  by  the  party,  after  diligent  and 
faithful  search  tending  to  establish  the  regularity  of  the  pro- 
ceedings, shall  be  submitted  to  a  jury,  and  they  directed  to 
presume  only  such  facts  as  may  be  fairly  and  rationally  pre- 
sumed from  the  facts  and  circumstances  proved.  This  ex- 
cludes every  presumption  which  is  contradicted  by  the  facts 
given  in  evidence  before  the  jury.  Thus,  suppose  the  list  and 
valuation  produced,  and  the  land  in  controversy  nowhere  ap- 
pears upon  the  list ;  the  jury  shall  not  be  permitted  to  pre- 
sume a  listing  of  the  land  for  taxation.  Again,  suppose  it 
appears  that  the  list,  upon  its  face,  is  illegal  and  void,  that  it 
was  made  by  a  person  not  authorized  by  law  to  make  it,  or 
the  valuation  of  the  land  is  omitted ;  in  all  these  instances 
the  presumption  is  forbidden  by  the  facts  proved.  Suppose, 
again,  that  the  newspaper  in  which  the  notice  was  published 
is  found  upon  the  files  of  the  proper  office,  and  produced  in 
evidence  before  the  jury,  and  upon  its  face  the  notice  appears 
to  have  been  inserted  in  a  newspaper  not  authorized  by  law  to 
publish  the  delinquent  list,  or,  though  having  due  authority, 
the  land  in  controversy  is  not  embraced  in  the  list ;  in  these 
and  other  like  cases  the  presumption  will  be  unavailing. 
With  these  limitations,  no  objection  is  perceived  to  the  rule 
laid  down  by  the  Supreme  Court  of  Massachusetts;  on  the 
contrary,  it  is  in  unison  with  the  established  principles  of  law 
as  applied  in  analogous  cases.^ 

§  1113.  It  was  hetd  in  Read  v.  Goodyear^  that  where  the 
defendant's  tax  deed  was  twenty-one  years  old„and  he  had 
been  in  possession  and  paid  the  taxes  due  upon  the  land  ever 
since  his  purchase,  the  court  would  presume  that  the  pro- 
ceedings were  regular  in  all  respects.  By  the  court :  "  That 
there  must  be  some  limit  where  the  courts  should  apply  the 
maxim,  omnia  presumwntur  rite  esse  acta,  will  appear  from 
the  consideration  that  otherwise  the  longer  the  possession, 

1  Greenl.  Ev.  §  20,  and  cases  there  cited.      *  17  Serg.  &  R.  (Pa.)  350. 
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the  ■weaker  the  title.  After  the  lapse  of  twenty-one  years 
it  is  almost  impossible  to  prove  a  literal  compliance  with  the 
act ;  and  to  exact  a  punctual  adherence  to  the  letter  would  be 
equivalent  to  saying  that  a  sale  for  taxes  should  not  be 
supported.  It  would  be  only  necessary  to  lie  by  until  the 
evidence  of  the  regularity  of  the  sale  was  lost,  when  a  recovery 
would  be  the  consequence.  Time  would  strengthen  the  title 
of  the  warrant-holder  in  the  same  proportion  that  it  would 
weaken  the  title  of  the  vendee  of  the  land.  A  title  acquired 
by  time  alone,  independently  of  the  Act  of  Limitations,  is 
regarded  in  law  and  equity."  It  is  presumed  that  a  tax  title, 
whether  good  or  bad,  is  a  substantial  foundation  for  an  ad- 
verse possession,  under  every  statute  of  limitation  which 
simply  bars  the  action  and  entry  of  the  owner.  There  a 
claim  of  title  makes  the  possession  adverse,  and  no  presump- 
tions need  be  called  in  to  the  aid  of  the  possessor. 

§  1114.  In  Freeman  v.  Thayer  ^  the  sale  was  made  March  19, 
1816,  the  deed  bore  date  April  1,1816,  was  acknowledged  March 
21, 1845,  and  recorded  Dec.  13, 1844.  The  trial  took  place  in 
1851 .  The  statute  of  1844  declared  that  "  in  any  trial  at  law 
or  in  equity,  involving  the  validity  of  any  sale  of  real  estate  for 
the  non-payment  of  taxes,  it  shall  be  sufficient  for  the  pai-ty 
claiming  under  it  to  produce  in  evidence  the  collector's  deed, 
duly  executed  and  recorded,  the  assessments,  signed  by  the 
assessors,  and  their  warrants  to  the  collector,  and  to  prove 
that  such  collector  complied  with  the  requisitions  of  law  as 
to  advertising  and  selling  such  real  estate."  The  defendant 
exhibited  his  tax  deed,  under  which  he  had  taken  possession, 
soon  after  its  date,  proved  the  loss  of  the  assessment,  and 
gave  evidence  by  copy  of  its  contents,  and  also  proved  that 
some  of  the,  notifications  required  by  law  had  been  given. 
The  judge  who  presided  at  the  trial  ruled,  (1)  That  the  rule 
of  evidence  prescribed  by  the  statute  of  1844  was  applicable 
to  this  case ;  and  (2)  "  That  the  proceedings  having  taken 
place  more  than  thirty  years  ago,  if  the  jury  were  satisfied, 
from  the  testimony,  that  there  was  a  strong  probability  that 
all  the  other  acts  required  by  law  had  been  performed,  they 

1  33  Me.  76. 
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would  be  authorized  to  presume,  after  such  a  lapse  of  time, 
that  all  the  proceedings  had  been  regularly  and  legally  con- 
ducted, but  that  they  were  not  required  to  make  any  such 
inference  or  presumption  ;  it  was  a  matter  submitted  to  their 
consideration  and  judgment,  whether,  under  all  the  circum- 
stances, they  ought  to  come  to  such  conclusion."  These 
rulings  were  sustained  by  the  Supreme  Court.  On  the  first 
point  the  court  say:  "The  provisions  of  the  section  quoted 
are  general,  and  intended,  by  express  terms,  to  apply  .to  any 
trial  of  the  description  named,  in  law  or  equity,  that  might 
transpire.  They  may  furnish  a  rule-  of  evidence  for  subse- 
quent proceedings  in  court  to  establish  titles  to  real  estate 
dependent  upon  sales  for  the  non-payment  of  taxes;  but 
they  do  not  impair  the  obligation  of  contracts,  or  distinct 
vested  rights,  when  applied  to  cases  involving  the  validity  of 
prior  sales.  There  never  was  imposed  upon  the  defendant  an 
obligation  to  prove  the  title  under  which  he  claims,  in  a  par- 
ticular mode ;  nor  had  those  contesting  that  title  a  vested 
right  to  require  that  it  should  be  supported  by  a  particular 
kind  or  amount  of  evidence.  The  legislature  had  the  power 
and  the  right  to  prescribe  the  evidence  to  be  received,  and  the 
effect  of  that  evidence  in  proceedings  in  our  courts.  They 
may  prescribe  and  change  remedies,  and  such  regulations 
would  not  necessarily  affect  the  obligation  of  contracts.  It 
has  been  well  said  that  there  is  no  such  thing  as  a  vested 
right  to  a  particular  remedy.  There  can  be  no  such  thing  as 
a  vested  right  in  one  to  compel  another  to  pursue  a  particular 
remedy,  or  to  take  a  given  line  of  defence  in  any  case."  On 
the  other  point,  the  court  remarked :  "  It  has  been  deter- 
mined that,  after  a  lapse  of  thirty  years  from  a  collector's 
sale  of  land  for  taxes,  it  may  be  presumed,  from  facts  and 
circumstances  proved,  that  the  tax  bills,  valuation,  warrants, 
notices,  etc.,  were  regular ;  that  the  assessors  and  collectors 
were  duly  chosen  at  legal  meetings ;  that  tlie  collector  was 
sworn ;  that  a  valuation  and  copy  of  the  instruments  were 
returned  by  the  assessors  to  the  town  clerk ;  and  that  every- 
thing which  can  be  reasonably  and  fairly  presumed,  may  have 
the  force  and  effect  of  proof," 
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§  1115.  In  Farrar  v.  EastToan  ^  a  proprietary  tax  sale  was 
sustained,  where  it  took  place  forty  years  prior  to  the  trial, 
and  there  had  been  a  possession  for  that  length  of  time  under 
the  tax  deed.  By  the  court :  "  It  is  an  ancient  transaction 
(almost  forty  years),  and  neither  the  vote  of- the  proprietors, 
nor  the  deed  under  it,  .is  drawn  with  any  attention  to  legal 
precision.  It  is  well  known  that  much  of  the  business  of 
these  proprietors  was  loosely  conducted,  and  after  such  a 
lapse  of  time,  and  for  the  purpose  of  upholding  their  proceed- 
ings, and  of  titles  derived  from  them,  and  after  such  long 
acquiescence,  they  are  to  be  viewed  with  great  indulgence ; 
whether,  in  a  recent  case,  greater  precision,  and  a  more  clear 
and  perfect  deduction  and  pursuance  of  authority,  would  not 
be  required,  it  is  not  necessary  now  to  decide.  It  is  not 
essential  that  all  the  facts  necessary  to  sustain  and  justify 
the  sale  should  be  recited  in  the  deed.  They  may  be  pre- 
sumed, or  proved  aliunde.  Such  as  do  not  appear  in  the 
records,  and  among  the  papers  of  the  proprietors,  may,  and 
after  such  a  length  of  time  will  be  presumed." 

§  1116.  The  case  of  Ward's  Lessee  v.  Barrows  ^  was  an 
action  of  ejectment,  in  which  the  plaintiff  showed  a  regular 
chain  of  title.  The  defendant  relied  upon  a  tax  sale  and 
deed,  the  latter  dated  April  14, 1838.  It  is  to  be  gathered 
from  the  case  that  the  defendant,  or  those  under  whom  he 
claimed  title,  had  been  in  possession  since  the  execution  of 
the  deed.  It  was  admitted  that  all  the  proceedings  con- 
nected with  the  tax  sale  were  regular,  except  that  the  return 
of  the  delinquent  list  did  not  appear  to  have  been  sworn  to  by 
the  collector,  and  certified  in  the  manner  required  by  law. 
On  inspection,  it  appeared  that  the  list  was  sworn  to  by  the 
collector,  but  there  was  no  certificate  of  the  auditor,  in  the 
nature  of  a  Jurat,  that  the  oath  was  administered  by  him  to 
the  collector.  Two  questions  were  discussed  in  the  Supreme 
Court :  (1)  Was  the  sale  illegal  because  of  this  omission  ? 
and  (2)  Might  not  the  court  presume  that  the  oath  had  been 
administered  by  the  auditor  ?  The  judgment  was  for  the  de- 
fendant upon  both  grounds.    On  the  question  as  to  indulging 

1  5  Me.  345.  "  2  Ohio  St.  241. 
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in  presumptions,  the  court  remarked,  after  disposing  of  the 
case  upon  the  authority  of  a  prior  decision  in  that  court,i  that 
«'  upon  principle  it  is  equally  clear.  When  the  duplicate  was 
placed  in  the  hands  of  the  collector,  he  was  required  to  be 
charged  with  the  full  amount  appearing  upon  it.  Upon  his 
subsequent  settlement  with  the  auditor,  he  was  to  be  credited 
with  such  taxes  as  he  had  been  unable  to  collect,  and  the  au- 
ditor was  then  required  to  certify  upon  the  list  the  amount  of 
money  in  the  hands  of  the  collector  belonging  to  the  State, 
coimty,  etc.,  which  the  latter  was  required  to  pay  over  against 
a  specified  day.  Before  this  credit  could  be  allowed  or  certifi- 
cate made,  the  auditor  must  be  satisfied,  by  the  oath  of  the 
collector,  of  its  correctness.  To  have  allowed  the  credit  or 
Inade  the  certificate  without  this  would  have  involved  him 
not  only  in  criminal  neglect  of  duty,  but  actual  misfeasance. 
Under  such  circumstances,  unless  the  statute  makes  written 
evidence  indispensable,  the  officer  will  be  presumed  to  have 
done  his  duty  until  the  contrary  appears.^  The  law  will  pre- 
sume all  to  have  been  rightly  done,  unless  the  circumstances 
of  the  case  overturn  this  presumption ;  and  consequently,  as 
stated  by  the  Supreme  Court  of  the  United  States,  in  Bank  of 
the  United  States  v.  Dandridge,^  '  acts  done  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative  are 
presumptive  proofs  of  the  latter.'  Instances  of  the  applicar 
tioii  of  this  doctrine  under  a  variety  of  circumstances  may  be 
found  in  Williams  v.  East  India  Co.,*  Kelly's  Ex.  v.  Connell's 
Adm.,^  Wheelock  v.  Hall,®  Brown  v.  Connelly ,''  Hartwell  v. 
Root,^  and  Jackson  d.  Sternberg  v.  Shaffer.®  Facts  presumed 
are  as  effectually  established  as  facts  proved,  where  no  pre- 
sumption is  allowed ;  and  hence,  in  accordance  with  this  long- 
established  rule  of  evidence,  the  court,  in  Winder's  Lessee  v. 

1  Winder's  Lessee  ».  Starling,  7  Ohio,  pt.  2, 190. 
'  1  Greenl.  Ev.  51;  Matthews  on  Presumption,  36. 
»  12  Wheat.  (U.  S.)  70.  *  3  East,  192. 

«  8  Dana,  532.  ■  «  3  N.  H.  310. 

'  5  Blaekf .  (Ind.)  390.  »  19  Johns.  (N.  Y.)  345. 

"•  11  Johns.  (N.  Y.)  513;  Jackson  d.  Parker  v.  Phillips,  9  Cow.  (N.  Y.) 
94, 110. 
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Starling,^  were  entirely  justified  in  saying  that  the  act  of  the 
auditor  in  allowing  the  credit  and  making  the  certificate, 
which  could  only  lawfully  be  done  after  the  delinquent  list 
has  been  verified  by  the  collector,  was  presumptive  proof  that 
the  oath  had  been  administered." 

§  1117.  The  Court  of  Appeals  in  Virginia  refused  to  make 
these  presumptions  in  favor  of  a  possession  of  twenty-two 
years'  duration.  Thus,  in  Allen  v.  Smith,^  which  was  a  bill 
in  chancery,  filed  by  Smith,  it  was  alleged  that  a  grant  of  the 
land  was  made  to  Daniel  Morgan,  assignee  of  Joseph  Tidball, 
bearing  date  March  9, 1796  ;  that  Morgan  bargained  and  sold 
the  land  to  Jesse  Sims  ;  that  this  contract  was  evidenced  by  a 
bond,  which  had  been  lost  or  mislaid  ;  that  on  Aug.  27, 1800, 
Sims  being  embarrassed  in  his  pecuniary  circumstances  con-' 
veyed  the  land  to  John  and  Peter  Wise,  in  trust  for  creditors, 
with  a  proviso  that  the  creditors  might  take  the  land  in  satis- 
faction of  their  debts,  at  a  certain  valuation  contained  in  a 
schedule  attached  to  the  deed  of  trust ;  that  Sims  afterwards 
died  insolvent ;  that  the  complainant  was  a  creditor  of  Sims, 
and  had  elected  to  take  a  part  of  the  land  in  satisfaction  of 
his  debt,  at  the  value  named  in  the  schedule  ;  that  Peter  Wise 
was  dead,  and  that  John,  the  surviving  trustee,  conveyed  ac- 
cording to  such  election,  by  deed  dated  Sept.  25, 1821 ;  that 
Morgan  died  testate  in  1802,  devising  the  residuum  of  his 
estate,  of  which  the  land  in  question  was  parcel,  to  Mrs. 
Neville,  wife  of  Presley  Neville,  of  Ohio,  and  daughter  of  the 
testator  ;  that  in  1818  Neville  and  wife  conveyed  to  an  agent 
of  the  defendants,  upon  a  condition  which  never  was  complied 
with;  that  Neville  died,  and  that  in  1823  Mrs.  Neville  con- 
veyed to  the  complainant,  revoking  the  conveyance  of  1818, 
as  far  as  she  could,  by  a  written  declaration  to  that  effect ; 
that  on  the  27th  day  of  December,  1802,  the  defendants  pur- 
chased the  land  in  question  at  a  tax  sale,  and  received  the 
marshal's  deed  therefor ;  that  the  defendants  had  been  in 
possession  of  the  premises  twenty-two  years,  under  the  deeds 
from  the  marshal,  and  Neville  and  wife ;  and  that  the  tax 
sale  was  illegal  and  void.    The  bill  prayed  a  specific  perform- 

1  7  Ohio,  pt.  2,  190.  «  1  Leigh  (Va.),  231. 
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ance  of  tiie  contract  between  Morgan  and  Sims,  for  the  de- 
livery of  possession,  and  an  account  of  the  rents,  profits,  etc. 
The  defendants  answered,  setting  up  their  tax  title,  under  the 
laws  of  the  United  States,  alleging  the  legality  of  the  proceed- 
ings, and  setting  up  lapse  of  time  as  a  bar  to  any  inquiry  into 
their  regularity,  etc.  The  land  was  listed  for  taxation  in  the 
name  of  Tidball,  the  locator,  instead  of  Morgan,  his  grantee. 
The  act  of  Congress  authorizing  the  sale  required  publication 
of  the  time  and  place  of  the  vendue  in  four  gazettes.  No 
proof  of  the  prerequisites  was  offered  by  the  defendants. 
Chancellor  Tucker  rendered  a  decree  for  complainant,  say- 
ing :  "  the  title  claimed  under  that  sale  could  not  prevail  un- 
less the  requisitions  of  the  law  were  proved  to  have  been 
complied  with,  or  unless  such  compliance  were  to  be  pre- 
sumed in  favor  of  possession  after  such  a  length  of  time.  No 
such  proof  was  offered.  And  such  a  presumption  ought  not 
to  be  raised,  to  defeat  a  legal  title,  upon  a  mere  possession  of 
twenty-two  years,  counting  from  the  date  of  the  sale  to  the 
date  of  the  suit ;  it  should  be  more  cautiously  admitted,  in  a 
case  where  a  party's  rights  have  been  sold  in  the  name  of  an- 
other ;  and  where^  from  the  nature  of  the  requisitions  of  the 
law,  the  presumption  of  compliance  with  them  might  easily  be 
fortified  by  the  evidence  of  one  at  least  of  the  many  numbers 
of  the  four  gazettes  in  which  the  notification  required  by  law 
must  have  appeared.  The  requisitions  of  all  such  statutes 
must  be  strictly  pursued ;  and  no  purchaser  is  blameless  who 
buys  without  seeing  that  they  have  been  so,  or  who  has  failed 
to  preserve  so  essential  a  muniment  of  his  title.  The  defend- 
ants themselves  tacitly  admitted  the  insufi&ciency  of  the  title 
under  the  collector's  sale,  when  they  forfeited  it  by  a  release 
or  conveyance  from  Morgan's  devisee ;  and  thus  afforded  de- 
cisive evidence  against  the  presumption  on  which  they  would 
rely  as  late  as  1818,  about  sixteen  years  after  the  sale. 
Therefore  the  collector's  deed  did  not  convey  the  legal  title 
to  them."  Upon  writ  of  error,  this  decree  was  affirmed.  In 
delivering  his  opinion.  Judge  Carr,  of  the  Court  of  Appeals, 
after  citing  and  approving  the  rule  of  strictness,  and  that 
relative  to  the  onus  laid  down  in  Thatcher  v.  Powell,  proceeds : 
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"  Now,  if  the  validity  of  the  marshal's  deed  depends  upon  the 
performance  of  these  acts  in  pais  (advertisement,  etc.),  if 
the  party  claiming  under  such  deed  is  as  much  bound  to  prove 
their  performance  as  he  would  be  to  prove  any  matter  of  rec- 
ord on  which  the  validity  of  the  deed  might  depend,  how 
can  it  be  supposed  that  he  would  be  permitted  to  supply  evi- 
dence of  these  acts  by  presumption  from  time,  sooner  than  he 
might  supply  the  want  of  the  deed  itself  by  such  evidence  ? 
The  very  nature  of  such  titles,  it  seems  to  me,  ought  to  warn 
the  purchaser  to  see  that  all  the  prerequisites  of  the  law  are 
complied  with  ad  unguem  (to  a  nicety).  They  buy  often 
large  and  valuable  tracts  of  land  for  a  mere  trifle,  and  they 
ought  always  to  expect  that  the  owner  will  attempt  to  recover 
them.  This  is  notice  intrinsic  in  the  transaction  that  they 
must  be  ready  for  defence  ;  and  they  ought  at  once  to  collect 
the  proper  evidence  of  compliance  with  the  law ;  and  these 
documents,  being  written,  can  be  just  as  easily  preserved  as 
their  deed."  In  this  opinion  Judge  Cabell  concurred ;  so 
also  did  President  Brooke,  who  delivered  a  separate  opinion, 
in  which  he  expresses  a  doubt  whether  a  court  of  equity 
ought  even  to  presume  any  fact  in  support  of  a  tax  sale.  A 
re-argument  of  this  cause  was  awarded,  and  the  question  dis- 
cussed, whether  twenty  years'  adverse  possession,  under  the 
tax  title,  was  not  a  bar  to  the  complainant's  equity ;  but  the 
court  reaffirmed  their  former  decree.^ 

1  The  Virginia  court,  in  Robinett  v.  Preston's  Heirs,  4  Gratt.  (Ta.) 
141,  applied  the  doctrine  of  presumption  to  a  sheriff's  sale  puiporting  to 
have  been  made  under  the  authority  of  a  judgment  and  execution.  The 
only  evidence  offered  by  the  tenant  was  the  sheriff's  deed,  which  recited 
a  judgment,  execution,  advertisement,  sale,  etc.,  in  the  usual  form,  and 
a  possession  under  the  deed  from  1816  to  1845,  —  twenty-nine  years.  The 
court  held:  (1)  "  That  on  this  state  of  facts  a  legal  presumption  of  the 
regular  exercise  of  the  authority  of  the  sheriff  to  sell  would  arise  and 
be  accepted  instead  of  proof,  even  against  those  connected  with  the  estate 
conveyed ;  (2)  That  as  against  strangers  setting  up  a  title  adverse  to  that 
conveyed  by  the  officer  authorized  to  sell,  the  recital  of  such  authority  as 
set  forth  in  the  deed  should  be  taken  as  true;  and  that  it  was  not  incum- 
bent on  the  tenant,  in  the  state  of  facts  above  set  forth,  to  produce  any 
additional  evidence  of  the  authority  of  the  said  sheriff  to  sell  and  convey 
said  land."  See  also  Walton  v.  Hale,  9  Gratt.  (Va.)  198. 
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§  1118,  The  same  principle  was  asserted  by  the  Supreme 
Court  of  New  Hampshire  in  the  case  of  Waldron  v.  Tuttle ;  ^ 
and  in  that  case  the  rule  is  laid  down  which  is  probably  ap- 
plicable to  all  cases  where  the  doctrine  of  presumption  is 
relied  upon,  that  in  order  to  justify  its  application  the  posses- 
sion of  the  party  claiming  under  the  tax  deed  must  be  a  long, 
open,  notorious,  and  exclusive  possession,  —  such  an  one  as 
will  constitute,  technically,  an  adverse  possession.  This  case 
was  an  action  of  trespass,  de  bonis  asportatis,  and  it  became 
necessary  for  the  plaintifP  to  prove  title  to  the  land  upon 
which  the  trespass  originated.  He  accordingly  relied  upon 
two  tax  deeds  made  in  pursuance  of  sales  made  for  the  years 
1780  and  1783,  and  proved  that  immediately  after  his  pur- 
chase he  entered  upon  the  land  and  ran  out  his  lines,  and  had 
continued  to  enter  and  take  firewood  therefrom  ever  since. 
Holmes  was  the  officer  who  made  the  sale  of  1780,  and  Felker 
that  of  1783.  The  action  was  brought  in  1826.  The  evidence 
was  admitted,  and  the  court  instructed  the  jury  that  on  ac- 
count of  the  lapse  of  time,  and  the  occupancy  of  the  plaintiff, 
they  might  presume  a  performance  of  all  legal  prerequisites 
to  a  valid  sale.  The  jury  found  for  the  plaintiff.  But  the 
Supreme  Court  granted  a  new  trial,  saying :  "  The  jury  were 
told  that  it  was  competent  for  them  to  presume,  from  the  pos- 
session of  the  plaintiff,  and  the  length  of  time  which  has 
elapsed  since  the  deeds  of  the  collectors  were  made,  that  all 
acts  and  proceedings  had  been  duly  done  and  had  which  were 
necessary  to  the  validity  of  those  conveyances.  But  we  are 
of  opinion  that  under  the  circumstances  the  possession  of  the 
plaintiff  and  the  antiquity  of  the  deeds  afforded  no  legal 
ground  on  which  any  such  presumption,  with  respect  to  the 
deed  of  Holmes,  could  rest.  That  deed  was  made  more  than 
forty  years  ago ;  but  it  has  not  been  accompanied  by  any  ex- 
clusive possession.  The  plaintiff  had  occasionally  entered, 
but  the  defendant  and  those  under  whom  he  claims  have 
been  constantly  in  possession.  A  possession,  to  be  the  ground 
of  any  presumption  in  favor  of  such  a  title,  must  be  long, 
open,  undisturbed  possession,  adverse  to  the  title  of  the  for- 

1  3  N.  H.  340. 
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mer  owner;  and  we  are  of  opinion  that  in  no  case  can  a 
jury  be  permitted  to  presume,  from  the  mere  production  of 
a  collector's  deed,  and  from  proof  of  possession  under  it,  that 
the  sale  was  legal.  Very  few  of  those  sales  have  been  found 
to  be  legal.  The  presumption  is,  in  fact,  against  their  validity. 
He  who  rests  his  claim  to  land  upon  the  legality  of  such  a 
title  must  show  affirmatively  that  the  law  of  the  land  has 
been  substantially  pursued  in  the  sale.  And  in  no  case  can 
he  be  permitted  to  rely  upon  possession  as  evidence,  even  of 
particular  facts,  until  he  has  shown  that  the  common  and  or- 
dinary evidence  of  such  facts  has  been  probably  lost  by  time 
and  accident,  and  is  not  to  be  found.  In  all  cases  enough  of 
the  proceedings  should  be  shown  to  render  it  not  improbable 
that  the  proceedings  may  have  been  regular ;  and  then  long 
and  quiet  possession  may  be  left  to  a  jury,  as  evidence  of  par- 
ticular facts,  the  ordinary  proof  of  which  cannot  be  found. 
The  deed  of  Felker  stands  on  ground  somewhat  different. 
That  instrument  purports  to  convey  a  portion  of  the  estate  in 
the  land  in  common,  and  it  was  not  to  be  expected  that  the 
plaintiff  would  show  any  exclusive  possession  under  that 
deed.  But  in  such  a  case  the  possession  in  common  must  be 
shown  to  have  been  open  and  known  to  the  former  owner, 
and  to  have  remained  long  undisturbed  by  him  before  it  can 
be  submitted  to  a  jury  as  a  legal  ground  of  presumption  in 
favor  of  a  collector's  sale.  It  does  not  appear  from  the  case 
that  the  possession  of  the  plaintiff  was  of  this  character,  and 
we  think  it  was  improperly  submitted  to  the  jury  as  evidence 
of  the  regularity  of  the  collector's  proceedings."  The  case 
came  before  the  court  a  second  time,'  upon  the  same  state  of 
facts,  and  the  court  reaffirmed  the  doctrine  that  no  presump- 
tion can  be  indulged  in  to  support  a  tax  sale. 

§  1119.  In  Keane  v.  Cannovan^  it  is  said  that  "  if,  in  accord- 
ance with  the  reasons  thus  stated  by  Greenleaf  ,*  presumptions 
could  be  indulged  in  support  of  any  of  the  preliminary  acts 
essential  to  the  exercise  of  the  power  of  sale  by  the  county 
treasurer  in  the  present  case   [in  which  the  presumption 

1  4  N.  H.  371.  "  21  Cal.  291. 

»  Greenl.  Ev.,  vol.  i.  §  20. 
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from  lapse  of  time  was  sought  to  be  applied],  they  could 
only  be  indulged  in  favor  of  the  acts  between  the  assessment 
and  the  execution  of  the  tax  deed ;  none  could  be  indulged 
in  favor  of  the  assessment  itself,  which  was  the  foundation 
of  all  subsequent  proceedings."^  The  rule  laid  down  by 
Greenleaf  ^  is  criticised  in  Westbrook  v.  Willey.^  In  that  case 
the  deed  was  more  than  thirty  years  old,  and  the  defendant 
had  been  in  possession  thereunder  for  thirteen  years  before 
suit,  but  not  long  enough  to  bar  the  action  under  the  statute 
of  limitations ;  but  the  deed  was  not  considered  conclusive 
evidence  of  a  full  compliance  with  the  statute. 

1  See  also  Pittsfield  v.  Barnstead,  40  N.  H.  477. 
3  Greenl.  Ev.,  vol.  i.  §  20.  «  47  N.  Y.  457,  461. 
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OP   THE   ONUS   PEOBANDI. 

§  1120.  Summary  of  the  Subject.  —  (1)  At  common  law 
the  burden  of  proof  as  between  the  owner  and  the  purchase 
is  upon  the  tax  purchaser  to  show  that  all  provisions  of  law 
in  relation  to  the  proceedings  on  which  his  claim  is  based 
have  been  strictly  complied  with.^  In  favor  of  long  posses- 
sion some  presumptions  of  regularity  are  indulged  in,^  and 
strong  reasons  exist  for  not  carrying  the  strictness  with 
which  tax  proceedings  are  handled  to  the  region  of  hair-split- 
ting.* In  North  Carolina,  the  pendulum  swung  to  the  other 
side  of  the  perpendicular,  it  being  held  that  there  was  no  bur- 
den of  proof  resting  on  the  purchaser  in  regard  to  the  adver- 
tisement of  sale.*  But  the  vast  weight  of  authority  is  to  the 
effect  that  the  purchaser  must  give  some  evidence,  the  best  he 
can,  of  every  fact  whose  existence  is  necessary  to  establish  his 
right.  The  recitals  of  the  deed  are  not  at  common  law  any 
evidence  at  all  of  the  truth  of  what  is  recited.^  It  is  the 
duty  of  the  purchaser  to  secure  and  preserve  the  evidence 
of  his  rights,  and  he  cannot  complain  of  losing  them  if  he 
neglects  so  clear  a  precaution.®  The  analogies  of  the  law 
strongly  support  these  doctrines.^  In  controversies  with 
other  persons  than  the  former  owner,  the  onus  is  not  always 
on  the  purchaser,^  for  example,  in  the  case  of  a  mere  tres- 
passer. In  some  cases  it  becomes  incumbent  on  the  pur- 
chaser to  prove  that  the  sale  was  void.*  (2)  The  burden  of 
proof  may  be  shifted  by  legislation.  The  legislature  cannot 
make  the  deed  conclusive  evidence  of  matters  of  substance,  as 

1  §§  1125-1130.        2  §§  1131,  1105.        »  §§  1121-1124.        *  §  1139. 
'  §  1132.  8  §  1134.  7  §§  1135-1138.        '  §  1133. 

»  §  1133. 
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that  the  land  was  assessed,  or  that  the  taxes  were  unpaid.^ 
Such  a  law  would  indirectly  take  the  land  of  an  innocent  per- 
son from  him  without  compensation,  and  would  be  unconsti- 
tutional and  void.^  But  the  deed  may  be  made  prima  facie 
evidence  of  regularity  in  all  respects,  so  that  the  burden  will 
be  thrown  upon  the  party  attacking  the  tax  title.  Such 
is  the  law  in  Alabama,^  Arkansas,*  California,^  Florida,® 
Georgia,^  Illinois,^  Indiana,®  lowa}^  Kansas,^i  Louisiana,^^ 
Maryland,^^  Michigan,^*  Minnesota,^*  Mississippi,^^  Missouri, '^'^ 
Nevada^^  New  York,^^  Ohio^^  Pennsylvania,^^  South  Carolina,^ 
Tennessee^  Texas,^  Vermonf,^*  Virginia,^  West  Virginia,^ 
and  Wisconsin.^  The  deed  may  also  in  some  respects  be  made 
conclusive  evidence,  so  as  not  only  to  shift  the  burden  of 
proof  but  to  make  it  infinitely  heavy,  —  so  heavy  that  the 
assailant  cannot  rise  under  it.^  This  may  be  done  in  regard 
to  mere  formal  matters,  as  that  the  sale  was  made  at  the  time 
and  place  and  by  the  person  named  in  the  law.  Such  provi- 
sions may  be  found  in  the  States  whose  names  above  given 
are  in  italics.  But  the  legislature  cannot  make  the  deed  con- 
clusive as  to  anything  that  is  an  essential  to  the  exercise  of 
the  taxing  power.  Eequisites  with  which  the  legislature 
could  not  directly  dispense  in  future  proceedings,  it  can- 
not indirectly  dispense  with  in  past  proceedings  by  making 
the  deed  conclusive  evidence  of  their  existence.*'  All  such 
statutes  are  construed  very  strictly;  the  common-law  rule 
must  be  adhered  to  except  so  far  as  the  very  words  of  the 
statute  change  it.*i  And  especially  when  the  deed  is  de- 
clared to  b?  conclusive  do  the  courts  confine  the  words  of  the 


1  §§  1142,  1143.       «  §§  844,  847. 

8  §848. 

*  §§  1148,  849.          «  §  1149. 

6   §844. 

'  §844. 

«  §§  1150-1152,  851. 

9  §  1153. 

">  §§  1154,  852.       "  §  853. 

"  §  854. 

"  §  1155. 

»  §  1156.                 «  §§  1157,  844. 

"  §§  1158,  844, 

855. 

"  §§  1159,  856.       18  §§  1160,  857. 

M  §§  1161-1163, 

,858. 

20  §§  1164,  1165.      21  §  844. 

22  §  844. 

2»  §§  1166-1168,  844. 

2*  §§  1169,  859. 

25  §  1170. 

26  §  1171.                2^  §  844. 

28  §§  1172,  860. 

29  §§  1156,  1161-1166. 

»»  §  948. 

=1  §§  1145,  1148,  1150-1152,  1163,  1164,  1165,  1166-1168. 
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statute  within  the  narrowest  possible  limits.^  Only  one  court 
shows  any  opposite  tendency ;  ^  and  really  the  decision  in  that 
case  seems  the  only  sensible  one,  though  it  has  been  criticised 
for  its  seeming  breadth.  (3)  When  the  legislature  has  de- 
clared that  a  deed  shall  be  evidence  prima /acie  or  conclusive, 
and  a  sale  is  made  while  such  law  is  in  force,  the  legislature 
cannot  afterwards  deprive  the  purchaser  of  the  benefit  of  that 
law  by  repeal  or  alteration  after  sale.  The  contrary  has,  how- 
ever, been  held.^  (4)  When  third  persons  set  up  the  fact 
of  a  tax  sale  or  tax  title,  they  must  prove  it.* 

§  1121.  Technical  Objeotion&.  —  Strong  reasons  exist  why 
mere  matters  of  form  and  technique  should  not  be  used  to  the 
full  extent  possible  in  the  overthrow  of  tax  titles. 

In  McMillan's  Lessee  v.  Bobbins,*  Judge  Hitchcock  says : 
"  I  am  aware  that  it  is  common  to  complain  of  tax  laws,  and 
there  is,  perhaps,  no  part  of  legislation  which  is  more  difficult 
to  perform  satisfactorily,  or  in  such  a  manner  as  to  do  equal 
and  exact  justice  to  all,  than  to  frame  a  revenue  system. 
We  are  aware,  too,  that  courts  have  been  astute  to  find  de- 
fects in  tax  sales  ;  so  much  so,  that,  in  this  State  at  least,  it 
has  become  the  general  if  not  the  universal  opinion  that  a 
title  derived  under  such  a  sale  cannot  be  supported.  Whether 
courts  have  done  wrong  in  this,  it  is  not  for  us  to  say.  The 
consequences,  however,  as  members  of  the  community,  we 
cannot  but  regard.  That  it  has  a  direct  tendency  to  en- 
courage those  who  dislike  to  pay  a  tax,  in  the  neglect  of  the 
performance  of  this  duty,  there  can  be  no  doubt." 

§  1122.  In  the  dissent  of  Judge  Scates  to  the  decision  of 
the  Supreme  Court  in  Hinman  v.  Pope,®  he  remarks :  "  The 
courts  have  adopted  a  rule  of  strict  construction  in  these 
cases  of  naked  powers  requiring  a  party  to  show  a  strict 
compliance  with  every  prerequisite  of  law.  This  vigilance 
of  the  law  upon  naked  powers  is  a  substitute  for  that  vigi- 
lance which  interest  always  prompts  in  those  who  execute  a 
power  coupled  with  an  interest.  But  technical  rules  should 
have  their  limit  subservient  to  the  public  good.    The  govern- 

1  §§  1156,  1161,  1162,  1164.  =  §  1151.  »  §  844  (last  lines). 

*  §  1133.  6  5  Ohio,  81.     «  5  Ul.  131,  141,  142. 
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ment  must  have  revenue,  and  it  must  be  collected  from  all ; 
it  must  be  enforced  from  the  unwilling  and  negligent  hj  dis- 
posing of  their  property  to  those  who  are  willing  to  advance 
the  money.  But  it  will  be  impossible  to  do  so  if  technical 
rules  are  applied  to  defeat  their  rights  acquired  under  sales, 
upon  all  and  every  plausible  pretext  of  error  that  ingenuity 
can  from  time  to  time  suggest.  The  grounds  of  objection  are 
made  plausible  in  these  cases  by  the  great  disproportion 
between  the  consideration  paid  and  the  value  of  the  property 
purchased.  If  the  consideration  was  full  and  adequate,  these 
objectious  would  frequently  wear  the  aspect  of  a  dishonest 
resistance  of  right.  If  the  public  confidence  is  destroyed  in 
ever  acquiring  a  title  free  from  technical  objection,  the  State 
will  be  unable  to  collect  her  dues,  as  no  one  will  advance, 
where  the  blunders  of  ignorance  and  negligence  in  the  execu- 
tive officers  in  not  complying  literally  with  the  law  will  be 
allowed  to  defeat  their  rights.  Legislation  can  hardly  keep 
pace  with  ingenuity,  so  as  to  remove  or  anticipate  the  grounds 
of  objection.  I -should  allow  all  substantial  departures  from 
the  law  as  valid  objections." 

§  1123.  In  the  case  of  Atkins  v.  Hinman  ^  the  late  Chief 
Justice  Treat,  now  Judge  of  the  United  States  Court  in  the 
Southern  District  of  Illinois,  after  overruling  various  ob- 
jections taken  to  a  tax  title,  thus  alludes  to  the  subject  of 
this  digression :  "  In  dismissing  the  various  objections  taken 
to  these  proceedings,  I  cannot  forbear  the  remark  that  they  are 
purely  technical.  The  duty  of  every  citizen  to  contribute,  in 
proportion  to  the  value  of  his  estate,  towards  the  support  of 
the  government  which  protects  him  in  the  enjoyment  of  his 
rights,  must  be  acknowledged  by  all.  The  present  revenue 
laws  are  liberal  in  their  character;  the  rate  of  taxation  is 
uniform  and  reasonable.  The  taxpayer  can  readily  ascertain 
the  amount  he  is  required  to  pay.  He  has  several  months  in 
which  to  make  payment  after  his  property  is  assessed.  If  he 
omit  to  pay,  and  his  land  is  sold,  he  has  still  the  right  to 
redeem  in  two  years  from  the  sale.  If ,  after  all  this  delay,  he 
suffers  his  title  to  be  transferred  to  the  purchaser,  the  loss 

1  6  m.  437,  452,  453. 
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must  be  attributed  to  liis  gross  disregard  of  his  duties  and 
interests,  and  not  to  the  fault  or  injustice  of  the  law.  He 
should  not,  then,  be  permitted  to  defeat  the  title  of  the  pur- 
chaser by  interposing  mere  technical  objections.  If  allowed 
to  do  it,  he  is  enabled  to  take  advantage  of  his  own  laches 
and  wrong,  not  only  to  defeat  the  claim  of  the  purchaser,  but 
to  avoid  altogether  the  payment  of  his  share  of  the  public 
burden.  Where  all  the  material  requisitions  of  the  law  have 
been  substantially  complied  with,  courts  should  not  hesitate 
to  sustain  rights  fairly  acquired  under  them.  It  is  time  that 
the  object  and  design  of  these  enactments  should  be  re- 
garded. Judges  should  not  be  on  the  alert  to  discover 
frivolous  objections,  and  resort  to  mere  technical  rules  to 
sustain  them,  in  order  to  defeat  the  claims  of  a  purchaser. 
Such  objections  are  generally  insisted  on,  and  have,  in  some 
instances,  been  countenanced  by  the  courts.  They  proceed 
from  a  one-sided  view  of  the  subject.  The  allegation  that  the 
land  is  sacrificed  for  a  trifle,  and  the  purchaser  is  acquiring 
acres  for  cents,  is  alone  regarded,  while  the  obligations  of  the 
taxpayer  and  the  rights  of  the  government  are  not  consid- 
ered. If  the  proceedings  under  these  laws  are  to  be  subjected 
to  mere  technical  tests,  taxes  will  remain  unpaid,  individuals 
will  cease  to  bid  at  sales,  and  thus  the  principal  object  of  the 
laws  may  be  frustrated.  But  if,  on  the  other  hand,  by  the 
application  of  reasonable  rules  some  assurance  is  given  that 
the  titles  will  be  sustained,  the  taxes  will  be  generally  paid, 
the  competition  at  the  biddings  will  be  increased,  and  instead 
of  whole  tracts  of  land  being  sold  to  pay  the  taxes  due  upon 
them,  small  portions  only  will  suffice." 

§  1124.  It  may  be  proper  to  remark,  in  this  connection, 
that  the  Illinois  opinions  above  quoted  were  upon  the  con- 
struction of  a  statute  requiring  a  judgment  and  execution 
against  the  delinquent,  which  declared  the  deed  to  be  con- 
clusive evidence  of  several  important  facts,  and  prima  facie 
evidence  of  all  the  rest ;  which  allowed  no  one  to  contest  the 
validity  of  a  tax  title  but  the  former  owner  and  those  claiming 
under  him,  and  then  only  when  it  was  shown  that  no  other 
taxes  were  due  upon  the  land ;  which  permitted  but  four 
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defences  to  the  tax  deed ;  to  wit :  (1)  That  the  taxes  for 
which  the  land  was  sold  had  been  paid;  (2)  That  the  land 
was  not  subject  to  taxation;  (3)  That  the  land  had  never 
been  listed  and  assessed  for  taxation ;  and  (4)  That  the  sale 
had  been  redeemed  from ;  which  dispensed  with  many  tech- 
nical objections  which,  under  the  former  laws,  were  regarded 
as  substantial ;  which  provided  for  an  actual,  fair,  and  uni- 
form valuation  by  sworn  assessors  ;  and  which  was  liberal  in 
granting  the  privilege  of  redemption.  Again,  the  greater 
part  of  the  lands  in  the  State  were  then  in  the  hands  of  non- 
residents, who  either  perversely  refused  to  pay  taxes,  —  the 
land  ngt  being  very  valuable,  —  or  whose  agents  were  not 
trustworthy ;  and  the  government  really  labored  under  great 
diflBculties  in  enforcing  the  collection  of  her  revenues.  But  a 
change  has  taken  place  in  the  condition  of  Illinois,  and  indeed 
of  all  the  Western  States.  Railroads  traverse  the  length  and 
breadth  of  the  State ;  the  lands  have  become  valuable ;  they 
are  either  in  tlie  hands  of  actual  settlers,  or  those  who  are 
holding  them  for  speculation;  the  taxes  are  more  promptly 
paid ;  the  delinquent  list  in  each  county  of  the  State,  instead 
of  requiring  an  entire  newspaper  for  its  publication,  has 
dwindled  down  until  it  can  be  compressed  into  a  single  ' 
column ;  indeed,  it  may  be  safely  aflBrmed  that  the  majority 
of  delinquents  are  now  prevented,  by  fraud,  accident,  or  mis- 
take, from  paying  their  taxes  promptly.  Hence  the  laxity  of 
strictness  adopted  by  the  courts  in  early  days  on  account 
of  the  necessities  of  the  government  and  the  hostility  of  the 
settlers  to  non-resident  proprietors  —  for  decisions  necessarily 
partake  of  the  temper  of  the  times  in  which  they  are  made — 
is  no  longer  demanded.  It  is  now  safer  and  wiser,  and  more 
in  accordance  with  the  spirit  of  the  age,  to  return  to  those 
strict  and  unbending  principles  of  law  which  were  intended 
for  the  security  of  private  property,  and  which  the  older 
States  know  so  well  how  to  appreciate.  No  laxity  should  ever 
be  shown  in  respect  to  matters  of  substance ;  nor  should  pro- 
visions relating  to  form  be  disregarded,  except  so  far  as  is 
really  necessary  to  accomplish  the  purpose  of  the  legislature 
to  which  the  forms  are  appended. 
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§  1125.  Caveat  Emptor.  The  Purchaser  is  bound  to  satisfy 
himself  that  the  Law  has  been  strictly  folio-wed.  —  In  the 
absence  of  statutory  provision  making  the  deed  evidence,  it 
is  incumbent  on  the  party  claiming  under  a  tax  title  to  prove 
every  fact  necessary  to  the  validity  of  his  title.  The  burden 
is  on  him  to  show  compliance  with  every  material  requisition 
of  law.i  In  some  cases  very  Strict  compliance  has  been 
insisted  on,  and  the  slightest  act  aside  from  the  authority 
of  the  law  held  to  vitiate  the  whole  proceedings.^ 

In  powers  of  this  nature,  a  series  of  acts,  preliminary  in 
their  character,  are  required  by  law  to  precede  the  execution 
of  the  power.  Bach  and  every  step,  from  the  listing  of  the 
land  for  taxation  to  the  consummation  of  the  title  by  the 
delivery  of  a  deed  to  the  purchaser,  is  a  separate  and  inde- 
pendent fact.  All  of  these  facts,  from  the  beginning  to 
the  end  of  the  proceeding,  must  exist;  and  if  any  material 
link  in  the  chain  of  title  be  wanting,  the  whole  falls  to  the 
ground  for  want  of  suificient  authority  to  support  it.^  The 
party  claiming  under  the  power  is  chargeable  with  notice 
of  every  irregularity  in  the  proceedings  of  the  officers.  He 
purchases  at  his  peril,  the  maxim  caveat  emptor  being 
rigidly  applied  to  him.*    The  reasons  are  obvious.    The  law 

1  Overman  v.  Parker,  1  Hemp.  696  (1854);  Parker  w.  Doe,  20  Ala. 
251  (1852)  i  Cummings  u.  Holt,  56  Vt.  388  (1883);  Woodbridge  v.  State, 
43  N.  J.  L.  262  (1881);  Hobbs  v.  Shumates,  11  Gratt.  (Va.)  516  (1854); 
Hoyt  V.  Dillon,  19  Barb.  (N.  Y.)  644  (1855) ;  Mason  ».  Roe,  5  Blaokf. 
(Ind.)  98  (1839).  The  mere  production  of  a  tax  deed  is  not  enough  to 
show  title.  Goewey  ».  Urig,  18  111.  238  (1856) ;  Collins  v.  Doe,  33  Ala. 
91  (1858);  Moreau  w.  Detchemendy,  41  Mo.  431  (1867);  Fox  v.  Stafford, 
90  N.  C.  296  (1884). 

2  Barnes  v.  Doe,  4  Ind.  133  (1853). 

'  Blakeney  «.  Ferguson,  8  Ark.  272,  277;  Brown  v.  Veazie,  25  Me. 
359,  362;  Doughty  v.  Hope,  3  Denio  (N.  T.),  594;  Varick  v.  Tallman,  2 
Barb.  (N.  Y.)  113-115;  Fitch  v.  Casey,  2  Greene  (Iowa),  300;  Polk 
V.  Rose,  25  Md.  153  ;  Bucknall  v.  Story,  36  Cal.  67;  Norris  v.  Russell, 
5  id.  250;  Beatty  v.  Mason,  30  Md.  409,  416. 

*  Holt's  Heirs'  Lessee  w.  Hemphill's  Heirs,  3  Ohio,  232;  s.  c.  1-4  Cond. 

Ohio,  551;  Denning  v.  Smith,  3  Johns.  Ch.  0i.  Y.)  332,  344;    Stead's 

Ex.  V.  Course,  4  Cranch  (U.  S.),  403;  s:  c.  2  Pet.  Cond.  151;  Yancey  v. 

Hopkins,  1  Munf.  (Va.)  431;  Games  v.  Stiles,  14  Pet.  (U.  S.)  322;  Wil- 
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imputes  to  every  purchaser  knowledge  of  all  facts  appearing 
at  the  time  of  his  purchase,  upon  the  muniments  of  title, 
which  it  was  necessafy  for  him  to  inspect  in  order  to  ascer- 
tain the  sufficiency  of  it.^  More  especially  is  this  doctrine 
applicable  to  the  purchaser  at  a  tax  sale.  For,  knowing  the 
land  to  have  been  sold  under  color  of  an  authority  given 
by  law  to  a  public  officer,  who  is  not  the  proprietor  thereof, 
he  is  b9und  to  inquire  and  take  notice  whether  that  officer, 
and  all  others  whose  agency  is  required  by  the  law  in  the 
conduct  of  the  proceedings,  have  proceeded  with  regularity 
in  the  discharge  of  their  duty .2  If  the  proceedings  are  not 
in  con^rmity  with  the  law,  the  fact  is  as  well  known  to 
the  purchaser  as  it  was  to  the  officer.  The  law,  at  least, 
presumes  it  to  be  so.  The  statute  was  not  passed  simply 
to  inform  the  officer  of  his  duty  in  the  premises,  and  limit 
him  as  to  the  mode  of  executing  the  power,  but  it  was 
also  intended  to  give  to  the  purchaser  full  information  of  the 
terms  upon  which  a  title  could  be  acquired  to  land  sold  at 
public  vendue  for  the  non-payment  of  taxes  in  arrear  upon 
it.  It  was  meant  to  put  bidders  at  a  tax  sale  upon  inquiry 
whether  or  not  the  land  was  offered  for  sale  according  to  law. 
If  they  do  not  examine,  but  buy  against  the  plain  and  impera- 
tive provisions  of  the  statute,  they  do  so  at  their  own  risk ; 
and  it  will  be  presumed  against  them  that  they  knew  that 
the  deeds   given  under  such   circumstances  were  made  in 

liams's  Lessee  v.  Bnrnet,  Wright  (Ohio),  53;  Jenks  w.  Wright,  61  Pa.  St. 
410,  414;  Crane  t>.  Reeder,  25  Mich.  303,  321. 

1  Baltimore  r.  White,  2  Gill  (Md.),  444. 

*  Yancey  u.  Hopkins,  1  Munf.  (Va.)  431.  Where  land  is  sold  by  a 
deputy  sheriff  for  his  principal  for  non-payment  of  taxes,  and  a  convey- 
ance made  by  the  deputy,  it  is  indispensably  necessary,  in  order  to  give 
effect  to  such  deed,  to  prove  that  one  is  the  sheriff  and  the  other  his 
deputy.  Rockbold  p.  Barnes,  3  Rand.  (Va.)473;  Hobbs  v.  Shumates, 
11  Gratt.  (Va.)  516 ;  Flanagan  v.  Gvimmet,  10  id.  421, 429.  But  see  Weth- 
erbee  v.  Dunn,  32  Cal.  106,  holding  it  unnecessary  before  introducing  the 
deed  to  prove  the  official  character  of  the  person  who  executed  it  (and 
this  independent  of  the  statute),  and  holding  that  the  courts  ought  to 
take  judicial  notice  as  to  who  fill  the  various  county  offices  within  their 
jurisdiction,  and  the  genuineness  of  their  signatures. 
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violation  of  official  duty  and  of  the  law.^  The  purchaser 
claims  his  title  under  the  authority  of  a  public  law,  and  is 
therefore  bound  to  take  notice  of  all  its  requirements ;  the 
authority  of  the  officer  is  special  and  limited,  the  law  is  his 
warrant  of  attorney,  and  the  buyer  must  see  to  it  that  the 
terms  prescribed  by  the  legislature — the  creator  of  the  power 
—  have  been  pursued  by  the  agent.  We  have  seen  that  the 
requisitions  of  this  class  of  laws  must  be  strictly  pursued, 
and  no  purchaser  is  blameless  who  buys  without  seeing  that 
they  have  been  so.^  "A  special  authority  must  be  strictly 
pursued,  and  every  purchaser  is  presumed  to  know  that 
special  authority  in  all  cases  where  it  is  conferred  and 
limited  by  statute."*  There  is  no  great  hardship  in  this. 
Experience  and  observation  render  it  notorious  that  the 
amount  paid  by  purchasers  at  tax  sales  is  uniformly  trifling 
in  comparison  with  the  value  of  the  property  sold.  "  Acres 
for  cents,"  is  the  maxim,  and  cupidity  the  ruling  passion,  of 
the  speculators  who  attend  tax  sales. 

§  1126.  Taxes  ought  to  be  paid,  and  that  promptly.  In  the 
language  of  Judge  Scates :  "  The  government  must  have 
revenue,  and  it  must  be  collected  from  all;  it  must  be  en- 
forced from  the  unwilling  and  negligent  by  disposing  of  their 
property  to  those  who  are  willing  to  advance  the  money."  * 
But  it  must  be  remembered  that  all  owners  whose  names  are 
perpetuated  upon  the  "list"  are  not  wilfully  or  perversely 
"  delinquent."  Oversight,  accident,  and  misfortune,  the  dis- 
honesty of  agents,  the  neglect  of  the  guardians  of  infants  and 
the  husbands  of  women  owning  separate  estates,  often  inter- 
fere to  prevent  the  seasonable  payment  of  taxes.  In  such 
cases  a  sale  takes  place  while  the  owner  is  unconscious  of  the 
wrong.  Shall  the  innocent  owner  be  protected  under  these 
circumstances  ?  Reasonable  judges  will  answer  the  question 
affirmatively.     How  protected?    Not  by  an  immunity  from 

1  Moore  v.  Brown,  11  How.  (U.  S.)  414. 

2  Allen  V.  Smith,  1  Leigh  (Va.),  281. 

»  Chancellor  Kent,  in  Denning  v.  Smith,  3  Johns.  Ch.  (N.  T.)  332, 344; 
see  French  v.  Patterson,  61  Me.  203,  210. 
*  Hinman  v.  Pope,  6  HI.  131, 141.  , 
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his  duty  to  the  government,  but  by  requiring  a  rigid  compli- 
ance with  the  prerequisites  of  the  law.  The  object  of  the  law 
is  to  raise  a  revenue  with  the  least  possible  sacrifice  to  the. 
citizen.^  Every  member  of  society  is  presumed  to  have  as- 
sented to  the  public  law  by  which  his  right  of  property  is 
subjected  to  the  dominion  of  strangers.  The  manner  in  which 
this  power  is  to  be  exercised  is  specified  in  the  law.  The 
same  law  which  creates  or  confers  the  power  bridles  its  exe- 
cution. You  may  take  my  property  to  pay  my  debts,  but  you 
must  ascertain  that  debt  by  judgment,  and  a  sheriff  must 
execute  the  power.  You  may  take  my  land  to  build  a  rail- 
road, but  you  must  pay  me  the  value  of  it.  You  may  sell 
my  land  for  taxes  assessed  upon  it,  but  you  must  do  it  in  the 
manner  prescribed  by  the  law.  The  citizen  never  assents  to 
the  power,  unless  the  safeguards  attached  to  its  exercise  are 
strictly  observed.  The  delinquent,  when  his  title  is  sought 
to  be  divested  by  a  tax  sale,  has  a  right  to  say  to  the  pur- 
chaser, "  True,  I  have  been  negligent  in  the  performance  of 
my  duty,  —  a  cause  of  forfeiture  has  thereby  arisen,  —  but  the 
ofiicer  has  been  equally  negligent ;  you  also,  in  not  inquiring 
into  the  regularity  of  the  proceedings  before  purchasing ;  my 
title  has  not  been  legally  divested,  and  I  shall  therefore  insist 
upon  my  right  according  to  the  law  of  the  land." 

§  1127.  To  use  the  language  of  Chancellor  Kent :  "  Sales 
of  real  property  by  public  officers,  of  one  description  or  an- 
other, have  become  so  frequent,  and  have  excited  such  active 
cupidity,  and  such  a  spirit  of  speculation,  that  there  is  very 
great  danger  of  injustice  unless  we  support  strictly  the  checks 
and  guards  provided  by  law  against  abuse."  ^  It  is  far  bet- 
ter, when  an  irregularity  occurs  in  the  proceedings,  that  the 
purchaser  should  lose  the  inconsiderable  amount  of  his  bid, 
than  that  the  owner  should  forfeit  a  valuable  estate.  .  The 
purchaser  is  not  entirely  without  remedy.  By  statutory  pro- 
vision reimbursement  is  sometimes  made.  The  purchaser's 
title  is  one  of  strict  right.  Positive  law  is  the  foundation  of 
it.     He  deserves   no  indulgence  from  the   courts.     There 

1  Jackson  d.  Watson  v.  Esty,  7  Wend.  (N.  T.)  148. 
»  Denning  v.  Smith,  3  Johns.  Ch.  (N.  Y.)  344. 
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should  be  no  leaning  in  his  favor.  On  the  contrary,  it  is  the 
duty  of  courts  of  justice  to  examine  such  sales  narrowly,  and 
if  they  do  not  appear  to  be  strictly  conformable  to  the  law, 
to  pass  the  merited  censure  upon  them.^  In  one  case  where 
the  counsel,  contesting  the  validity  of  a  tax  sale,  raised  many 
objections,  the  court  in  reviewing  them,  and  after  stating  the 
degree  of  strictness  which  the  law  required  in  such  cases,  say : 
"The  counsel  for  the  defendant  in 'this  case  may  therefore 
be  excusable,  if  not  commendable,  for  the  astuteness  and 
searching  manner  in  which  he  has  scrutinized  the  doings  of 
these  officers  in  the  instance  before  us."  ^ 

§  1128.  Acts  in  Pais.  —  If  the  validity  of  a  deed  depend 
upon  an  act  in  pais,  the  party  claiming  under  that  deed  is  as 
much  bound  to  prove  the  performance  of  that  act  as  he  woiild 
be  bound  to  prove  any  matter  of  record  on  which  its  validity 
might  depend.  It  forms  a  part  of  his  title ;  it  is  a  link  in  the 
chain  which  is  essential  to  its  continuity,  and  which  it  is  in- 
cumbent on  him  to  preserve.  Tliese  facts  should  be  examined 
by  him  before  he  becomes  a  purchaser,  and  the  evidence  of 
them  should  be  preserved  as  a  necessary  muniment  of  title.^ 
It  is  easy  for  the  purchaser  to  prove  these  facts.  In  many 
cases  the  negative  would  not  admit  of  proof.  The  existence 
of  these  acts  in  pais  is  not  to  be  made  out  by  intendment ; 
they  must  be  proved.  It  is  not  a  case  for  presuming  that 
public  officers  have  performed  their  duty ;  but  what  they  have 
in  fact  done  must  be  shown.  By  the  common  law,  which 
views  every  invasion  of  the  sanctity  of  property  with  peculiar 
jealousy,  au  authority  to  divest  the  title  of  another  is  to  be 
strictly  pursued,  and  as  the  maxim  omnia  rite  prcesumuhtur* 

1  Wilson  «.  Doe  d.  Bell,  7  Leigh  (Va.),  22;  Cox's  Lessee  v.  Grant,  1 
Yeates(Pa.),  164;  counsel  for  the  plaintiff  arguendo  in  Thames  Manuf. 
Co.  V.  Lathrop,  7  Conn.  550. 

2  Brown  v.  Veazie,  25  Me.  359,  362. 

«  Williams  v.  Peyton's  Lessee,  4  Wheat.  (U  S.)  77;  s.  c.  4  Pet.  Cond. 
394;  Pope  v.  Headen,  5  Ala.  433;  Elliott  u.Eddins,  24  Ala.  509;  Jackson 
d.  Watson  ».  Esty,  7  Wend.  (N.  T.)  148;  Brown  v.  Wright,  17  Vt.  97. 

*  But  see  Heft  v.  Gephart,  65  Pa.  St.  510,  518,  and  Cuttle  v.  Brock- 
way,  24  id.  145,  147,  as  to  the  application  of  this  maxim  in  Pennsyl- 
vania under  their  statute. 
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is  appropriate  but  to  judicial  proceedings,  no  intendment  in 
respect  to  the  exercise  of  it  is  to  be  made  in  favor  of  what 
does  not  appear ;  so  that  every  act  the  performance  of  which 
is  made  a  condition  of  the  divestiture  must  be  shown  by  proof. 
Presumptions  are  never  made  for  the  purpose  of  upholding 
the  acts  of  a  special  agent,  whether  appointed  for  public  or 
private  purposes,  nor  can  such  a  presumption  be  made  in 
favor  of  a  ministerial  officer,  where  recourse  can  be  had  to 
the  authority  under  which  he  acted,  and  to  the  thing  itself 
that  is  done  under  it;  for  that  would  be  to  substitute  con- 
fidence in  the  officer  for  the  due  performance  of  his  duty.^ 
Indeed,  it  is  said  by  one  judge  that  "  very  few  of  these  sales 
have  been  found  to  be  legal ;  the  presumption  is,  in  fact, 
against  their  validity."  ^ 

§  1129.  Fresnmptions  are  seldom  founded  upon  State  ne- 
cessity or  public  policy.  They  are  the  result  of  the  general 
experience  of  a  connection  between  certain  facts  or  things; 
the  one  being  usually  found  to  be  the  companion  or  the  effect 
of  the  other.  The  connection,  however,  is  not  so  intimate  nor 
so  nearly  universal  as  to  render  it  expedient  that  it  should  be 
absolutely  and  imperatively  presumed  to  exist  in  every  case, 
all  evidence  to  the  contrary  being  rejected ;  but  yet  so  general 
and  so  nearly  universal,  that  the  law  itself  without  the  aid  of 
a  jury  infers  the  one  fact  from  the  proved  existence  of  the 
other,  in  the  absence  of  all  opposing  evidence.  Such  is  the 
rule  relative  to  disputable  presumptions,^  the  only  class  which 
it  is  pretended  should  be  indulged  in  for  the  purpose  of 
maintaining  the  validity  of  a  tax  title. 

§  1130.  Few  Tax  Titles  prove  Valid.  —  When  it  is  remem- 
bered that  out  of  at  least  one  thousand  causes  of  this  descrip- 
tion which  have  found  their  way  into  the  appellate  courts  of 

1  Huston  V.  Foster,  1  Watts  (Pa.),  476,  478;  Hole  i.  Rittenhouse,  19 
Pa.  St.  305;  Hall  v.  Collins,  4  Vt.  316;  Kinney  v.  Beverley,  2  Hen.  &  M. 
(Va.)  318;  Waldron  v.  Tuttle,  3  N.  H.  340;  s.  c.  4  id.  371;  Fitch  t-. 
Casey,  2  Greene  (Iowa),  300  ;  Jesse  v.  Preston,  5  Gratt.  (Va.)  120; 
Alvord  V.  Collin,  20  Pick.  (Mass.)  418;  Minor  v.  Natchez,  4  Smedes  & 
M.  (Miss.)  602,  627;  Pitman  v.  Brownlee,  2  A.  K.  Marsh.  (Ky.)  210. 

■i  Waldron  v.  Tuttle,  3  N.  H.  340. 

'  1  Greenleaf  on  Evidence,  §  33. 
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the  country  not  twenty  of  them  have  been  found  to  be  legal 
and  regular  on  applying  the  test,  and  that,  if  this  is  a  fair 
criterion  of  the  result  of  the  numerous  nisi  prius  trials  which 
have  taken  place  throughout  the  land,  w^e  may  safely  affirm 
that  tax  titles  have  not  been  found  to  be  so  "  generally  and 
nearly  universally"  valid  as  to  authorize  the  courts  to  pre- 
sume them  so  in  all  cases. 

§  1131.  Possession.  —  There  is  a  class  of  decisions,  how- 
ever, which  lay  down  the  rule  in  support  of  a  long  possession 
under  a  tax  deed,  that,  upon  the  production  of  the  deed,  proof 
of  the  possession  under  it,  and  of  the  performance  of  some 
of  the  acts  required  by  law  of  the  officers,  the  evidence  may 
be  submitted  to  a  jury,  with  instructions  that  if,  upon  the 
whole  case,  they  are  satisfied  that  it  is  a  reasonable  pre- 
sumption that  all  the  facts  existed  which  authorized  the  sale, 
they  might  and  should  so  find.  These  decisions  have  been 
examined  at  large  in  the  chapter  entitled  "  Evidence."  ^ 

§  1132.  The  recitals  in  a  tax  deed  are  not  evidence  against 
the  owner  of  the  property,  but  the  facts  recited  must  be  estab- 
lished by  proof  aliunde  ;  '^  nor  is  the  conveyance  itself,  because 
of  its  solemnity,  or  upon  any  conceivable  principle,  jpn?na/aeie 
evidence  that  the  prerequisites  of  the  law  had  been  complied 
with  by  the  various  officers  of  the  law  who  conducted  the  pro- 
ceedings.^   The  fact  that  they  were  regular  must  be  proved, 

1  §  1098. 

2  Jesse  V.  Preston,  5  Gratt.  (Va.)  120 ;  Jackson  d.  Watson  ».  Esty,  7 
Wend.  (N.  Y.)  148;  Jackson  d.  Cook  v.  Shepard,  7  Cow.  (N.  Y.)  88; 
Hall  o.  Collins,  4  Vt.  316;  Brown  v.  Wright,  17  id.  97;  Mussey  v.  White, 
3  Me.  302;  Smith  o.  Corcoran,  7  La.  46;  Polk  ».  Rose,  25  Md.  153; 
Worthing  «.  Webster,  45  Me.  270;  Varick  i>.  Tallman,  2  Barb.  (N.  Y.) 
113;  Phillips  v.  Sherman,  61  Me.  548.  The  mere  recital  in  a  commis- 
sioner's deed,  on  a  sale  of  land  for  taxes,  that  it  was  made  iu  pursuance 
of  an  order  of  court,  the  order  not  being  produced,  is  not  evidence  of 
the  existence  of  such  order  against  others  asserting  an  adverse  claim. 
Miller  «.  Williams,  15  Gratt.  (Va.)  226;  AValton  v.  Hale,  9  id.  194. 

«  Nalle's  Rep.  V.  Fenwiok,  4  Rand.  (Va.)  585;  Nancarrow  o.  Weathers- 
bee,  6  Mart.  n.  S.  (La.)  347;  Christy  ».  Minor4  Munf.  (Va.)  431;  Holt's 
Heirs'  Lessee  «.  Hemphill's  Heirs,  3  Ohio,  232;  Thompson's  Heirs  i>. 
Gotham,  9  id.  170;  Latimer  v.  Lovett,  2  Doug.  (Mich.)  204 ;  Emery  ». 
Harrison,  13  Pa.  St.  317;  Wesoott  w.  McDonald,  22  Me.  402;  Phillips  v. 
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and  the  onus  prohandi  rests  in  all  cases  upon  the  purchaser, 
or  those  claiming  under  him.  He  must  show  affirmatively, 
step  by  step,  that  everything  has  been  done  which  the  statute 
makes  essential  to  the  due  execution  of  the  power  conferred 
upon  the  officers.^ 

Phillips,  40  id.  160;  Dunn's  Lessee  v.  Games,  1  McLean  C.  C.  (D.  S.) 
321 ;  Townsend  v.  Downer's  Adm. ,  32  Vt.  183.  In  Kentucky,  a  tax  deed 
is  held  prima  facie  evidence  of  title,  and  the  onus  lies  upon  the  former 
owner  to  show  irregularity  in  the  sale.  Currie  v.  Fowler,  5  J.  J.  Marsh. 
(Ky.)  145;  Terry  ».  Bleight,  3  T.  B.  Mon.  (Ky.)  271 ;  Graves  v.  Hayden, 
2  Litt.  (Ky.)  61,  65;  Blight's  Heirs  ^.  Banks,  6  T.  B.  Mon.  (Ky.)  206; 
Oldham  v.  Jones,  5  id.  458;  Bodley  v.  Hord,  2  A.  K.  Marsh.  (Ky.)  244; 
Allen  f.  Robinson,  3  Bibb  (Ky.),  826.  But  the  recitals  in  such  deed, 
of  facts  which  are  not  essential  to  the  validity  of  the  deed,  and  which  the 
register  is  not  presumed  to  know,  are  not  evidence  of  such  facts.  Morton 
V.  Waring's  Heirs,  18  B.  Mon.  (Ky.)  72. 

1  Jackson  d.  Cook  v.  Shepard,  7  Cow.  (N.  T.)  "88;  LafEerty's  Lessee 
V.  Byers,  5  Ohio,  458 ;  Dresback's  Lessee  v.  McArthur,  7  id.  146 ;  Stead's 
Ex.  V.  Course,  4  Cranch  (U.  S.),  403;  Williams  v.  Peyton's  Lessee,  4 
Wheat.  (U.  S.)  77;  KonkendorfE  v.  Taylor's  Lessee,  4  Pet.  (U.  S.)  349; 
Games  ».  Stiles,  14  id.  322;  Early  »'.  Doe  d.  Romans,  16  How.  (U.  S.)  610; 
Dunn's  Lessee  b.  Games,  1  McLean  C.  C.  (U.  S.)  321;  Minor's  Lessee  ». 
McLean,  4 id.  188;  Mayhew  v.  Davis,  Id.  213;  Popev.  Headen,  5  Ala.  433; 
Lyon  V.  Hunt,  11  id.  295;  Elliott  v.  Doe  d.  Eddins,  24  id.  508;  Keane 
V.  Cannovan,  21  Cal.  291 ;  D' Antignao  v.  Augusta  City  Council,  31  Ga. 
700;  Garrett!).  Doe  d.  Wiggins,  2  111.  335;  Fitch  v.  Pinckard,  5  id.  69; 
Doe  d.  Hill  v.  Leonard,  Id.  140;  Hinman  «.  Pope,  6  id.  131;  Irving  v. 
Brovmell,  11  id.  402;  Goewey  v.  Urig,  18  id.  238,  242;  O'Brien  v.  Coulter, 
2  Blackf.  (Ind.)  121;  Gavin  v.  Shuman,  23  Ind.  32;  Ellis  v.  Kenyon,  25 
id.  134;  Scott  ».  Babcock,  3  Greene  (Iowa),  133;  Watson  ».  Stucker,  5 
Dana  (Ky.),  581;  Terry  v.  Bleight,  3  T.  B.  Mon.  (Ky.)  270;  Bishop  v. 
Lovan,  4  B.  Mon.  (Ky.)  116;  Morris  w.  Crocker,  4  La.  147;  Reeves  v. 
Towles,  10  id.  276;  Baker  w.  Towles's  Adm.,  11  id.  432 ;  Matthews  v.  Light, 
32  Me.  305;  Howe  v.  Russell,  36  id.  115;  Stevens  v.  McNamara,  Id.  176; 
Savage  v.  Holyoke,  59  id.  345,  346;  Beatty  v.  Mason,  30  Md.  409,  415; 
Alvord  V.  Collin,  20  Pick.  (Mass.)  418;  Scott  v.  Detroit  Y.  M.  Soo.  Lessee, 
I  Doug.  (Mich.)  119;  Latimer  v.  Lovett,  2  id.  204;  Ives  v.  Kimball,  1 
Mich.  316  ;  Farmers'  &  Meoh.  Bank  ».  Bronson,  14  id.  361,  373;  Scott  v. 
Stearns,  2  Mich.  N.  P.  Ill ;  Waldron  v.  Tuttle,  3  N.  H.  340;  Harvey  v. 
Mitchell,  31  id.  575;  Annan  v.  Baker,  49  id.  161, 168;  Hopper  o.  Malleson, 
16  N".  J.  Eq.  382 ;  State  d.  Baxter  ».  Jersey  City,  36  N.  J.  L.  191;  Jack- 
son d.  Watson  v.  Esty,  7  Wend.  (N.  Y.)  148 ;  Beekman  v.  Bigham,  5 
N.  Y.  366;  Cruger  v.  Dougherty,  43  id.  107;  Den  d.  Love  v.  Gates,  4  Dev. 
&  B.  (N.  C.)  363;  Jordan  v.  Rouse,  1  Jones  (N.  C),  119;  Foust  v.  Ross, 
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§  1133.  The  Onus  is  not  on  tbe  Fcrchaser  as  to  Controversies 
with  all  Persons.  —  The  rule  that  the  onits  is  upon  those  who 
claim  under  a  tax  sale  is  confined  to  controversies  between 
the  owner  of  the  tax  title  and  the  original  owner  of  the  land, 
or  those  who  claim  under  him,  and  is  never  applied  in  favor 
of  an  intruder  upon  the  land,  a  mere  trespasser  who  cuts  tim- 
ber or  does  any  other  injury  to  the  inheritance,^  or  a  mere 
stranger  showing  no  title  or  interest  in  the  premises  sold  for 
taxes.^  It  has  also  been  held  that  where  the  purchaser  seeks 
to  rescind  his  contract  of  purchase,  and  recover  back  the 
amount  of  his  bid  from  the  tax  collector,  the  burden  of  proof 
is  cast  upon  him  to  prove  that  the  sale  was  void,  and  he  could 
acquire  no  title  to  the  land  under  it.^  Where  a  vendee  files  a 
bill  to  rescind  a  contract  for  the  purchase  of  land  lying  in  an- 
other State,  upon  the  allegation  that  the  land  is  incumbei'ed 
by  a  tax  sale,  the  onus  lies  upon  him  to  prove  that  the  law 
under  which  the  sale  took  place  was  strictly  complied  with.* 

1  Watts  &  S.  (Pa.)  501;  Dikeman  v.  Parrish,  6  Pa.  St.  210;  Emery  o. 
Harrison,  13  id.  317 ;  Hall  v.  Collins,  4  Vt.  316 ;  Richardson  ».  Dorr,  5 
id.  9;  Bellows  o.  Elliot,  12  id.  569;  Brown  v.  Wright,  17  id.  97;  Allen 
V.  Smith,  1  Leigh  (Va.),  231 ;  Chapman  v.  Doe  d.  Bennett,  2  id.  329 ; 
Jesse  V.  Preston,  5  Gratt.  (Va.)  120.  Whether  a  tax  deed  be  prima  facie 
evidence  of  regularity,  etc.,  or  not,  it  is  equally  competent  first  to  prove 
the  deed,  and  then  follow  it  up  with  evidence  of  the  regularity  of  the 
proceedings,  as  it  is  to  prove  first  the  regularity  and  then  the  deed,  this 
being  simply  a  question  as  to  the  order  of  proof;  and  in  the  absence  of 
an  exception  that  the  regularity  of  such  proceedings  was  not  proved  at 
all,  the  discretion  of  the  court  below  on  the  subject  wiU  not  be  reviewed. 
Dubois  I).  Campau,  24  Mich.  360. 

I  Bellows  w.  Elliot,  12  Vt.  569 ;  Huston  v.  Foster,  1  Watts  (Pa.),  476, 
478 ;  Foster  ».  McDivit,  9  id.  341 ;  Foust  v.  Ross,  1  Watts  &  S.  (Pa.)  501 ; 
Dikeman  v.  Parrish,  6  Pa.  St.  210  ;  Dejarnett  w.  Haynes,  23  Miss.  600; 
Smith  V.  Bodfish,  27  Me.  289 ;  Robinett  v.  Preston's  Heirs,  4  Gratt.  (Va.) 
141;  Troatman  v.  May,  33  Pa.  St.  455;  see  Hitchcox  v.  Rawson,  14 
Gratt.  (Va.)  526 ;  Crum  v.  Burke,  25  Pa.  St.  377 ;  Jennings  o.  McDoweU, 
Id.  387 ;  Johnston  v.  Jackson,  70  id.  164 ;  Wheeler  v.  Winn,  53  id.'  122 ; 
but  see  Johnson  v.  Elwood,  53  N.  T.  431,  434,  contra. 

"  Wells  V.  Jackson  Iron  Co.,  48  N.  H.  533.  As  to  what  is  a  sufficient 
title  to  recover  against  a  worthless  tax  title,  see  Rockland  &  V.  Coal  Co. 
V.  McCalmont,  72  Pa.  St.  226. 

»  Treat  o.  Orono,  26  Me.  217;  see  also  Sawyer  v.  Vaughan,  25  id.  337. 

*  Watson  V.  Stucker,  5  Dana  (Ky.),  581. 
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§  1134.  The  Purchaser  must  preserve  his  Evidence.  —  No 
purchaser  is  blameless  who  fails  to  preserve  evidence  so 
essential  to  the  validity  of  his  title.^  The  evidence  upon 
which  he  is  compelled  to  rely  is  usually  preserved  upon  the 
records  and  among  the  files  of  some  public  oflSce,  and  these 
records  and  files  are  always  accessible  to  him.  If  there  is 
•  any  fact  which  the  officers  have  neglected  to  insert  in  their 
records  or  returns,  and  the  purchaser  appi-ehends  the  death 
of  his  witnesses,  the  law  has  provided  ample  means  by  which 
he  can  perpetuate  any  fact,  in  pais,  material  to  the  validity 
of  his  title.2  If  the  officers  charged  with  the  duty  fail  td 
return  or  record  the  proceedings,  if  the  records  and  files  be- 
come lost  or  destroyed,  or  the  witnesses  to  the  facts  die,  the 
purchaser  has  no  just  cause  of  complaint  against  the  law ;  he 
stands  in  the  same  predicament  with  all  other  suitors  in 
courts  of  justice  who  have  a  clear  right,  but  no  evidence  to 
support  and  establish  it.  Suppose  the  burden  of  proof  re- 
versed, and  the  owner  of  the  land  required  to  prove  the  neg- 
ative, in  the  case  put,  of  the  neglect  of  the  officers  to  return 
or  record  their  proceedings,  or  of  the  loss  or  destruction  of 
the  records  and  files,  he  would  occupy  the  same  hard  position 
in  which  the  law  now  places  the  purchaser. 

§  1135.  Analogies  of  the  Law.  —  The  principle  which  casts 
the  onus  probdndi  upon  the  party  claiming  under  a  tax  title 
is  applied  to  all  other  cases.  The  rule  of  the  common  law  is, 
that  he  who  affirms  the  existence  of  a  material  fact  must 
prove  it,  and  the  opposite  party  is  seldom,  if  ever,  required 
to  prove  a  negative.'    Where  a  party  sets  up  title  to  land 

1  Allen  V.  Smith,  1  Leigh  (Va.),  231;  Williams  v.  Peyton's  Lessee, 
4  Wheat.  (U.  S.)  77;  Varick  v.  Tallman,  2  Barb.  (N.  T.)  113,  114, 115. 

'  Morton  v.  Reeds,  6  Mo.  64,  77,  78.  Where  the  court  ordered  a  sale 
of  land  that  day  reported  by  J.  as  delinquent,  and  that  report  was  lost, 
and  the  report  of  the  sale  did  not  clearly  show  what  land,  nor  what  or 
whose  interest  therein  was  sold,  it  was  held  that  the  commissioner  could 
not  legally  ascertain  these  facts  cdiunde,  and  that  his  deed,  the  description 
in  which  was  made  from  information  so  obtained,  was  void.  Miller  v. 
WiUiams,  15  Gratt.  (Va.)  213. 

*  Hinman  v.  Pope,  6  111.  131;  Dranguet  v.  Frudhomme,  3  La.  83;  Cos- 
tigan  ».  Mohawk  &  H.  R.  Co.,  2  Denio  (N.  T.),  609. 
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under  a  sheriff's  sale,  it  is  incumbent  on  him  to  show  a  judg- 
ment rendered  by  a  court  of  competent  jurisdiction,  and  a 
valid  execution  issued  thereon,  as  well  as  to  produce  the 
sheriff's  deed;^  for  it  is  only  in  satisfaction  of  judgments 
that  the  law,  subjecting  lands  to  the  payment  of  debts,  author- 
izes them  to  be  sold.  The  sheriff  derives  his  authority  to  sell 
from  the  judgment  and  execution,  and  not  by  reason  of  any ' 
interest  he  has  in  the  pioperty.  Not  to  require  the  produc- 
tion of  the  judgment  is  to  say  that  a  man's  estate  may  be 
divested  without  the  judgment  of  his  peers  or  the  law  of  the 
land.  It  is  a  principle  of  natural  justice  never  to  be  lost  sight 
of,  that  no  person  should  be  deprived  of  his  property  or  other 
rights,  without  notice  and  an  opportunity  of  defending  them. 
Not  to  require  the  execution  to  be  produced  is  equivalent  to 
deciding  that  the  judgment  per  se  divests  the  title  of  the 
owner.  Such  is  not  the  law.  The  protection  of  property 
against  rapacity  and  fraud  would  be  slight  indeed  under  the 
operation  of  such  a  principle.  To  afford  this  very  protection 
the  rule  of  law  was  established,  that  the  existence  of  the  exe- 
cution, and  the  judgment  upon  which  it  rests,  are  matters  to 
be  proved  affirmatively  by  the  claimant  under  a  sheriff's  deed, 
by  evidence  aliunde.  The  judgment  is  the  foundation  of  his 
right  to  subject  the  land  to  the  payment  of  his  debt,  and  the 
execution  constitutes  the  authority  of  the  sheriff  to  sell. 
When  he  commences  his  action  he  assumes  the  affirmative 
that  a  judgment  has  been  rendered,  and  an  execution  issued 
upon  it,  and  the  records  and  files  of  the  court,  furnish  him 
with  plenary  evidence  to  sustain  his  title,  if  he  has  one.^ 
§  1136.   So  a  person  claiming  under  a  decree  in  chancery 

1  Bolan  V.  Bolan,  4  Nev.  150. 

»  Den  d.  Hamilton  v.  Adams,  2  Murph.  (N.  C.)  162;  Jackson  d.  Webb 
V.  Roberts'  Ex.,  11  Wend.  (N.  Y.)  422,  425,  433, 440;  Wheaton  ».  Sexton's 
Lessee,  4  Wheat.  (U.  S.)  503 ;  Ware  v.  Bradford,  2  Ala.  676 ;  Hinman  v.  Pope, 
6  ni.  131;  Smith  v.  Moreman,  1  T.  B.  Mon.  (Ky.)  154;  Stevens  o.  Robert- 
son, 3  id.  97 ;  Terry  v.  Bleight,  Id.  270;  Dunn  v.  Merriwether,  1  A.  K.  Marsh. 
(Ky.)  158;  Dufour  v.  Camfranc,  11  Mart.  (La.)  607;  Minor  b.  Natchez,  4 
Smedes  &  M.  (Miss.)  602,  627,  631;  Natchez  v.  Minor,  10  id.  246;  Smith  b. 
State,  13  id.  140;  Bowen  v.  Bell,  20  Johns.  (N.  Y.)  338;  Den  d.  McEntire 
V.  Durham,  7  Ired.  (N.  C.)  151 ;  Weyand  v.  Tipton,  5  Serg.  &  R.  (Pa.)  332. 
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must  prodnce  the  decree  in  order  to  establish  his  title.i 
Where  an  heir  claims  title  in  ejectment,  he  must  prove  his 
pedigree,  as  well  as  the  seisin  of  his  ancestors,  before  be  can 
recover.2  Where  one  claims  title  under  a  power  of  attorney, 
be  must  produce  and  prove  the  warrant  as  well  as  the  deed 
executed  under  it ;  and  where  a  party  deduces  title  under  any 
special  authority,  the  common  law  requires  him  to  establish 
the  fact  that  the  terms  of  the  power  have  been  complied  with. 
§  1137.  It  may  be  said  generally,  that  in  order  to  sustain 
a  conveyance  executed  by  an  attorney  under  a  power,  by  an 
executor  under  a  will,  by  a  sheriff  under  an  execution,  by  a 
guardian  or  administrator  under  an  order  of  com-t,  by  a  mas- 
ter or  commissioner  under  a  decree  of  a  court  of  chancery, 
the  power  of  attorney,  the  will,  the  judgment  and  execution, 
the  order  or  decree  must  be  produced.^  Indeed,  aU  essential 
links  in  every  chain  of  title,  whether  they  are  evidenced  by 
records  or  deeds,  or  rest  merely  in  parol,  must  be  affirmatively 
proved  by  the  party  who  sets  up  tlie  title.  The  rule  imposed 
upon  the  tax  purchaser  is  therefore  no  departure  from  the 
general  principles  of  jurisprudence.  It  matters  not  that  it 
may  be  diflBcult  for  the  purchaser  to  comply  with  such  a  rule ; 
it  is  his  business  to  collect  and  preserve  all  the  facts  and 
muniments  upon  which  the  validity  of  his  title  depends. 
"The  very  nature  of  such  titles,  it  seems  to  me,  ought  to 
warn  the  purchasers  to  see  that  all  the  prerequisites  of  the 
law  are  complied  with  ad  unguem  (to  a  nicety).  They  often 
buy  large  and  valuable  tracts  of  land  for  a  mere  trifle,  and 
they  ought  always  to  expect  that  the  owner  will  attempt  to 
recover  them.  This  is  notice,  intrinsic  in  the  transaction, 
that  they  must  be  ready  for  defence,  and  they  ought  at  once 
to  collect  the  proper  evidences  of  compliance  with  the  law ; 
these  documents,  being  written  or  printed,  can  be  just  as 
easily  presei-ved  as  their  deed." 

1  Bledsoe  v.  Doe  d.  Little,  4  How.  (Miss.)  13:  t)en  d.  Lyerly  v.  Wheeler, 
11  Ired.  (N.  C.)  288;  Den  d.  Williamson  v.  Bedford,  10  id.  198. 

3  Tillinghast's  Adams  on  Ejectments,  281,  282,  fourth  edition,  1854. 

s  Jackson  v.  Boberts'  Ex.,  11  Wend.  (N.  Y.)  425;  Tolmw  v.  Emerson. 
4  Pick.  (Mass.)  160. 
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§  1138.  Comparison  of  Tax  Titles  with  OoTemment  Grants. 
—  Titles  acquired  under  tax  sales  depend  upon  different  prin- 
ciples from  those  which  are  derived  under  government  grants. 
The  laws  for  the  sale  of  the  public  lands  provide  many  guards 
to  secure  the  regularity  of  grants,  to  protect  the  incipient 
rights  of  individuals,  and  also  to  preserve  the  State  from  im- 
position. OflBcers  are  appointed  to  superintend  the  business, 
and  rules  are  framed  prescribing  their  duty.  These  rules  are, 
in  general,  directory,  and  when  all  the  proceedings  are  com- 
pleted by  a  patent,  issued  by  the  authority  of  the  State,  a 
compliance  with  these  rules  is  presupposed.  That  every  pre- 
requisite has  been  performed  is  an  inference  properly  de- 
ducible,  and  which  every  man  has  a  right  to  draw  from  the 
existence  of  the  grant  itself.  It  would  therefore  be  ex- 
tremely unreasonable  to  avoid  a  grant,  in  any  court,  for  ir- 
regularities in  the  conduct  of  those  who  are  appointed  by 
the  government  to  supervise  the  progressive  course  of  a  title 
from  its  commencement  to  its  consummation  in  a  patent. 
Besides,  the  government  is  an  independent  source  of  title, 
and  grants  her  own  lands.  The  patent  is  a  title  of  record, 
and  issues  under  the  great  seal  of  State.  It  is  therefore 
properly  held  that  the  patent  is  the  completion  of  the  title, 
and  establishes  the  performance  of  every  prerequisite.  How- 
ever, the  party  claiming  the  land  adversely  to  the  patent  may 
defeat  the  grant  at  law  by  showing  that  the  government  had 
no  title  to  the  land  granted,  or  that  the  officer  had  no  author- 
ity to  make  the  grant;  or  he  may  avoid  it  in  chancery  by 
establishing  fraud  in  the  issuing  of  the  patent,  or-  showing 
an  elder  equity  to  the  land  in  himself.^  The  case  is  different 
with  tax  titles.     The  title  is  a  derivative  one.    The  govern- 

i  Polk's  Lessee  v.  Wendal,  9  Cranch  (U.  S.),  87 ;  Pollard  ».  Dwight,  4  id. 
421 ;  s.  c.  5  Wheat.  (U.  S.) 293 ;  Bodley  v.  Taylor,  5  id.  191 ;  Massie  v.  Watts, 
6  id.  148 ;  Finley  v.  Williams,  Id.  164  ;  Bouldin  v.  Massie's  Heirs,  7  Wheat. 
(U.  S.)K2;  Blunt'sLesseet;.  Smith,  Id.  248;  Doe d.  Patterson  p.  Winn,  11 
id.  380 ;  Patterson  v.  Jenks,  2  Pet.  (U.  S.)  227 ;  Stringer  v.  Young's  Lessee, 
3  id.  320,  340 ;  Boardman  v.  Heed's  Lessee,  6  id.  328 ;  Sampeyreac  v.  United 
States,  7  id.  222;  New  Orleans  v.  Same,  10  id.  662;  BagneU  v.  Broderiok, 
13  id.  436;  Philadelphia  &  T.  R.  Co.  v.  Simpson,  14  id.  448;  Brush  v. 
Ware,  15  id.  93 ;  Stoddard  ».  Chambers,  2  How.  (U.  S.)  284. 
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ment  acts,  by  its  agents,  in  hostility  to  and  with  a  view  of 
subverting  the  title  of  the  true  owner.  The  agent  acts  under 
a  special  authority.  The  title  is  not  deducible  of  record,  but 
depends  upon  a  variety  of  acts  in  pais,  the  performance  of 
which  are  essential  to  the  passing  of  the  title  of  the  rightful 
proprietor.  For  these  reasons,  a  tax  deed  cannot  be  read  in 
evidence  without  proof  of  its  execution,  and  that  all  the 
requirements  of  the  law  have  been  strictly  complied  with  by 
the  agents  of  the  government.^  Thus  much  for  the  common 
law,  which  devolves  upon  the  party  claiming  under  the  tax 
sale  the  bm-den  of  proving  that  in  all  essentials  the  officers 
have  performed  the  duty  enjoined  upon  them  by  the  law  under 
which  the  proceeding  took  place. 

§  1139.  It  has  been  held  in  North  Carolina  that  the  Onus  of 
proving  Advertisement  of  Sale  does  not  rest  on  the  Purchaser.  — 
The  statute  required  notice  of  the  sale  to  be  published  in  the 
State  Gazette,  and  by  posting  a  copy  at  the  door  of  the  court- 
house in  the  county  where  the  land  lay.  In  Stanley  v.  Smith,^ 
where  the  question  was  as  to  the  onus  probandi,  Hall,  J.,  in 
delivering  the  opinion  sustaining  the  sale,  says :  "  In  both 
cases  it  is  made  the  duty  of  the  sheriff  to  advertise  ;  but  few 
persons  would  become  purchasers  if  it  was  incumbent  on  them 
to  prove  that  the  sheriff  had  done  his  duty  in  that  respect. 
We  think  it  better  to  say  that  as  the  law  has  made  it  his 
duty  to  do  so,  peraons  who  bid  for  the  land  may  take  it  for 
granted  that  he  has  discharged  that  duty ;  otherwise  they 
would  be  deterred  from  bidding,  and  the  mischief  to  owners 

1  Boardman  o.  Reed's  Lessee,  6  Pet.  (U.  S.)  328,  342;  Varick  o.  TaU- 
man,  2  Barb.  (N.  Y.)  113,  115, 116;  also  Hulick  v.  SoovU,  9  HI.  159, 173, 
175,  holding-  that  an  auditor's  deed  is  not  a  patent,  and  that  so  far  as  de- 
livery and  acceptance  are  concerned,  an  auditor's  deed  stands  on  the  same 
fooidng  as  any  oUier  deed  between  individuals.  The  Supreme  Court  of 
Illinois  had  previously  held  that  the  registry  law  did  not  apply  to  a  tax 
deed,  and  that  an  auditor's  deed  was  properly  admitted  in  evidence  with- 
out proof  of  its  execution,  because  in  each  instance  it  was  a  patent. 
Graves  v.  Bruen,  6  111.  167, 172;  Bhinehart  r.  Schuyler,  7  id.  473,  523. 
Not  only  the  existence  of  an  assessment,  but  its  legality,  most  be  shown. 
Sutton  V.  Calhoun,  14  La.  Ann.  209. 

»  1  Law  Kep.  (N.  C.)  511,  Bat.  Ed.  124. 
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of  land  so  sold  would  be  greater,  we  apprehend,  than  would 
be  experienced  by  not  imposing  the  burden  of  proof  upon 
purchasers." 

LEGISLATIVE  CHANGE  OF  THE  BURDEN  OF  PROOF. 

§  1140.  Making  the  Deed  prima  facie  Evidence.  —  It  is  now 
proposed  to  show  how  far  this  rule  has  been  changed  by  legis- 
lative enactment  in  the  several  States.  That  the  legislature 
possesses  competent  power  to  change  the  common-law  rules 
of  evidence,  and  declare  that  the  tax  deed  (or  certificate  of 
sale)  itself  shall  be  received  in  all  courts  as  prima  facie 
evidence  that  all  (or  any  one  or  more)  of  the  prerequisites 
of  the  law  have  been  complied  with,  and  thus  shift  the  onus 
probandi  from  the  shoulders  of  the  purchaser  to  those  of  the 
owner,  is  conceded.^    And  such  deed  has  been  held  to  have 

1  Forbes  v.  Halsey,  26  N.  Y.  53;  Allen  v.  Annstrong,  16  Iowa,  508; 
Adams  v.  Beale,  19  id.  61;  Amberg  v.  Rogers,  9  Mich.  332;  Lacey  ti. 
Davis,  4  Mich.  140;  Wright  v.  Dunham,  13  id.  414;  Sibley  v.  Smith,  2 
id.  486;  Pillow  v.  Roberts,  13  How.  (U.  S.)  472;  Garrett  v.  Wiggins, 
2  111.  335;  Steadman  v.  Planters'  Bank,  7  Ark.  424,  428;  Morton  v. 
Reeds,  6  Mo.  64,  74;  Dejarnett  v.  Haynes,  23  Miss.  600;  Bussey  w. 
Leavitt,  12  Me.  378;  Hand  v.  BaUou,  12  N.  T.  541,  543;  Biscoe  v.  Coulter, 
18  Ark.  423;  Delaplaine  ».  Cook,  7  Wis.  44,  54;  Lumsden  v.  Cross,  10  id. 
282,  289;  Turney  o.  Yeoman,  14  Ohio,  207;  Stanberry  v.  Sillon,  13  Ohio 
St.  571 ;  Ray  v.  Murdock,  36  Miss.  692 ;  Abbott  v.  Lindenbower,  42  Mo. 
162;  s.  c.  46  id.  291;  Groesbeok  ».  Seeley,  13  Mich.  329;  Lamb's  Heirs 
V.  Gillett,  6  McLean  C.  C.  (U.  S.)  365;  Bowman  v.  Cockiill,  6  Kan.  311; 
Orono  V.  Veazie,  57  Me.  517;  Stewart  v.  McS weeny,  14  Wis.  468;  Whitney 
V.  Marshall,  17  id.  174;  Hobson  v.  Dutton,  9  Kan.  477;  ClaTk  v.  Con- 
nor, 28  Iowa,  311,  315;  Johnson  t>.  Elwood,  53  N.  Y.  431,  435;  Belcher 
V.  Mhoon,  47  Miss.  613,  620.  See  Cooley's  Constitutional  Limitations, 
p.  *368.  And  this  rule  having  been  established  may  be  abolished  even 
as  to  existing  deeds.  Hickox  ».  Tallman,  38  Barb.  (N.  Y.)  608.  In 
Louisiana  it  is  declared  in  the  State  Constitution  (Art.  118)  that  "  all 
deeds  of  sale  made,  or  that  may  be  made,  by  collectors  of  taxes,  shall  be 
received  by  courts  in  evidence  as  prima  facie  valid  titles."  See  Coco  o. 
Thienman,  25  La.  Ann.  236.  In  this  case,  where  the  purchaser  was  in 
possession  under  a  recorded  tax  deed  valid  on  its  face,  aud  the  tax  sale 
was  treated  as  a  nullity  by  a  creditor  of  the  former  owner,  who  levied  his 
execution  on  the  property,  and  proposed  to  attack  the  tax  title  by  proof  of 
irregularities  and  defects  preceding  the  sale,  it  was  held  that  the  tax  title 
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the  same  effect  in  the  courts  of  another  State  than  where  the 
law  was  enacted.^ 

§  1141.  Making  the  Deed  Conclusive  Evidence.  —  But  that 
the  legislature  has  the  further  power  to  declare  the  deed  con- 
clitsive  evidence  of  title,  is  denied.  A.  is  the  owner,  and  in 
possession  of  a  tract  of  land  worth  two  thousand  dollars.  It 
is  sold  at  a  tax  sale,  and  B.  becomes  the  purchaser  for  five 
dollars  ;  he  procures  his  deed,  and  brings  his  action  of  eject- 
ment against  A.  The  defendant  relies  upon  one  of  three 
defences,  which  ordinarily  are  conceded  to  be  valid :  (1)  That 
the  land  was  not  subject  to  taxation;  or  (2)  That  it  was 
never  listed,  valued,  and  assessed  ;  or  (3)  That  the  defendant 
paid  the  taxes  before  the  sale.  Here  the  legislature  steps  in 
and  deprives  him  of  his  defence  by  declaring  that  the  tax 
deed  shall  conclude  him  upon  all  these  points.  Is  such  a 
law  valid  ?  Is  it  true  that  the  legislature  possesses  such  an 
arbitrary  authority  ?  Is  it  true  that  the  law-making  power, 
under  the  pretence  of  regulating  remedies,  can  violate  the 
obligation  of  contracts  and  divest  the  estate  of  the  citi- 
zen ?  May  the  legislature  do  that  indirectly,  which  it  is  for- 
bidden to  do  by  direct  means?  Can  it,  under  the  guise  of 
taxation,  or  the  appropriation  of  private  property  to  public 
uses,  take  the  land  of  A.  and  give  it  to  B.?  To  render 
the  law  in  question  valid,  these  inquiries  must  be  answered 
affirmatively. 

§  1142.  The  taxing  power  extends  to  the  levy  and  collec- 
tion of  the  tax.  Taxable  property  only  is  embraced  by  it, 
and  the  power  to  collect  cannot  be  extended  so  as  to  reach 
and  divest  the  property  of  one  who  has  paid  his  tax  promptly. 
It  never  was  intended  that  a  party  who  had  performed  all 
his  duties  to  the  public  should  be  deprived  of  his  property  in 
this  way.  The  power  of  taxation,  so  far  as  it  relates  to  the 
collection  of  taxes,  was  designed  to  operate  upon  those  only 
who  should  wilfully  or  negligently  omit  the  payment  of  taxes 

could  not  be  treated  as  a  nullity,  and  an  injunction  was  allowed  restrain- 
ing the  sale. 

^  Watson  o.  Atwood,  23  Conn.  313;  see  also  Condit  v.  Blackwell,  22 
N.  J.  Eq.  481. 
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to  which  they  might  be  subject,  and  which  should  be  legally 
assessed  upon  their  estates,  and  not  upon  those  who  should 
promptly  perform  all  their  constitutional  obligations.  The 
obligation  is  reciprocal ;  if  the  citizen  performs  his  duties 
to  the  government,  that  government  should  perform  its 
duties  to  the  citizen.  Among  the  first  of  these  is  protection 
in  his  property,  —  not  only  from  private  force,  cupidity,  and 
fraud,  but  from  governmental  plunder;  and  it  should  not 
be  taken  by  the  State,  or  its  agents,  without  any  fault  or 
omission  of  duty  or  his  part.  If  the  land  was  not  liable  to 
taxation  by  reason  of  an  exemption,  if  no  taxes  had  been 
assessed  upon  it,  or  if  the  taxes  had  been  paid,  the  power  of 
sale  never  attached  to  it.  To  hold  that  the  owner,  under 
such  circumstances,  is  precluded  from  showing  the  fact,  would 
be  a  "  monstrous  doctrine."  ^ 

§  1143.  Judge  Caton,  in  Curry  v.  Huiman,^  in  construing 
a  statute  which,  according  to  the  reading  of  it  by  the  counsel 
for  the  tax  purchaser,  deprived  the  former  owner  of  the  right  to 
prove  that  he  had  paid  ,the  taxes  for  which  his  land  was  sold, 
says :  "  It  would  be  nothing  less,  at  least,  than  a  moral  fraud, 
to  close  the  door  against  all  defence  to  a  void  title  without 
any  fault  or  negligence  on  the  part  of  the  owner.  If  he  pays 
his  taxes  within  the  time  prescribed  by  law,  he  is  as  blame- 
less as  if  he  had  paid  them  the  instant  they  became  due.  To 
say  nothing  of  the  power  of  the  legislature  thus,  in  effect,  to 
divest  an  innocent  man  of  his  property  and  give  it  to  another, 
the  monstrous  injustice  of  such  a  law  is  too  glaring  to  admit 
of  that  construction  if  one  more  just  and  reasonable  can  be 
given  to  it."  Again  :  "  We  should  be  very  loth  to  say  that 
the  legislature  intended  to  create  a  permanent  disability, 
which  the  party  by  no  possibility  could  remove.  That 
would  be  doing  indirectly  what  they  could  not  do  directly. 
To  debar  an  innocent  party  altogether  of  the  privilege  to 
prosecute  or  defend  a  right  in  the  courts  of  justice  is  equiva- 
lent to  taking  the  right  from  him  altogether.    The  latter  they 

1  Rowland  v.  Doty,  1  Har.  Ch.  (Mich.)  3,  11;  Jackson  d.  Clark  v. 
Morse,  18  Johns.  (N.  Y.)  441. 
»  11  ni.  420,  428,  429. 
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cannot  constitutionally  do ;  the  former  we  will  not  presume 
they  intended  to  do."  Where  the  State  has  no  power  to  sell 
the  land  for  taxes  by  reason  of  the  facts  suggested,  and  yet  do 
so,  convey  to  another  citizen,  and  declare  that  his  deed  shall 
be  conclusive  evidence  of  a  fee-sunple  title,  it  is,  to  aU  intents 
and  purposes,  the  taking  of  the  land  from  A.,  the  former 
owner,  and  giving  it  to-B.,  the  pretended  purchaser.  This,  as 
Judge  Caton  remarks,  "  the  legislature  cannot  constitutionally 
do."     This  is  not  the  lex  terrce  meant  by  the  Constitution.^ 

§  1144.  Whatever  may  be  the  decision  upon  the  question 
of  power,  when  it  properly  arises,  the  moral  injustice  and 
impolioy  of  such  legislation  cannot  be  denied ;  and  it  will  be 
seen  upon  an  examination  of  the  authorities,  that  when  such 
arbitrary  power  has  been  exercised  by  the  legislature,  the 
courts  have  given  a  strict  construction  to  the  law,  and  not 
extended  its  unjust  operation  beyond  the  very  words  of  the 
statute.^  By  the  act  of  Feb.  19,  1827,  the  Illinois  legislature 
declared  that  the  deed  should  "  vest  a  perfect  title  in  the  pur- 
chaser, unless  the  land  shall  be  redeemed  according  to  law,  or 
the  former  owner  shall  show  that  the  taxes  for  which  it  was 
sold  had  been  actually  paid  according  to  law,  or  that  the  land 
was  not  legally  subject  to  taxation." 

§  1145.  In  Crarrett  v.  Wiggins  ^  the  Supreme  Court  of  that 

^  See  Cooley's  Constitutional  Limitations,  pp.  368,  369 ;  Wilkinson  v. 
Leland,  2  Pet.  (U.  S.)  627,  653;  Parham  v.  Decatur  County  Inf.  C.  Jus., 
9  Ga.  341,  354;  Wantlan  v.  White,  19  Ind.  470;  White  v.  Flynn,  23  id. 
46;  Reed  o.  Wright,  2  Greene  (Iowa),  15,  26,  27;  Allen  «.  Armstrong,  16 
Iowa,  508;  Adams  v.  Beale,  19  id.  61, 66 ;  Corbin  v.  Hill,  21  id.  70;  Rioe». 
Parkman,  16  Mass.  326,  330;  Groesbeck  v.  Seeley,  13  Mich.  329;  Wright 
I).  Cradlebaugh,  3  Nev.  341,  349;  Re  Albany  St.,  11  Wend.  (N.  Y.)  149, 
151;  Bloodgoodo.  Mohawk  &  H.  R.  Co.,  18  id.  9,  56,  57;  Re  John  St.,  19 
id.  659;  Taylor  v.  Porter,  4  Hill  (N.  Y.),  140;  People,  ex  rel.  Fountain, ». 
Westchester  County  Snp.,  4  Barb.  (N.  Y.)  64,  71,  75;  White  v.  White,  5 
id.  474,  483;  People,  ex  rel.  Albany  &  S.  R.  Co.,  v.  Mitchell,  45  id.  208, 
212 ;  Newell  r.  Wheeler,  48  N.  Y.  486,  491 ;  Varick  v.  Smith,  5  Paige  (N.  Y.), 
137,  146,  160;  Bowman  v.  Middleton,  1  Bay  (S.  C),  252;  State  Bank  v. 
Cooper,  2  Yerg.  (Tenn.)  606 ;  Harding  v.  Goodlet,  3  id.  41. 

»  Moulton  0.  Blaisdell,  24  Me.  283;  Gavin  ».  Shaman,  23  Ind.  32; 
Stierlein  v.  Daley,  37  Mo.  483. 

»  2  m.  335. 
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State,  in  giving  a  construction  to  this  statute,  state  the  rule 
of  the  common  law  as  to  the  burden  of  proof,  and  the  strict- 
ness required  in  this  class  of  cases,  concede  the  power  of  the 
legislature  to  alter  these  rules,  admit  that  it  has  done  so  to 
some  extent  in  this  very  instance,  that  under  this  statute 
several  preliminary  facts  to  a  legal  sale  by  the  auditor  are  to 
be  inferred  by  his  conveyance,  and  the  responsibility  of  proof 
shifted  from  the  purchaser  to  the  original  owner,' but  the 
court  deny  that  this  statute  will,  "  by  any  fair  construction, 
warrant  the  opinion  that  the  auditor,  selling  land  without 
authority,  could,  by  his  conveyance,  transfer  the  title  of  the 
rightful  owner."  They  say  that  to  consummate  his  authority 
the  law  imperatively  requires  him  to  publish  notice  of  the 
time  and  place  of  sale,  that  the  publication  of  this  notice  is 
not  one  of  those  facts  which  can  be  inferred  from  his  con- 
veyance, and  that  without  proof  of  this  fact  the  auditor's 
deed  is  not  evidence  of  the  regularity  and  legality  of  the  sale, 
and  consequently  conveyed  no  title  to  the  purchaser.^ 

§  1146.  The  deed  may  be  made  conclusive  of  things  not 
essential  to  the  exercise  of  the  taxing  and  selling  po'vrer;  but 
there  is  no  constitutional  objection  to  making  a  tax  deed 
conclusive  as  to  non-essentials.  Thus  the  assessment  of  land, 
and  the  delivery  of  tax  books  and  collection  of  taxes,  and  re- 
turn of  delinquent  tax  lists,  in  the  particular  time  and  manner 
required  by  law,  the  assessment  of  all  the  land  in  the  county, 
the  issue  of  precept  for  the  sale  of  land,  the  sale  of  land  at 
the  court-house  door,  and  in  the  smallest  subdivisions,  —  are 
not  essential  prerequisites  of  the  lawful  exercise  of  the  taxing 
power  of  the  State ;  and  the  act  concerning  tax  deeds  cannot 
be  declared  unconstitutional,  because  it  makes  the  deed  con- 
clusive evidence  that  these  things  had  been  rightly  done. 
They  were  matters  of  form  wMch  could  be  taken  against  the  de- 
fendant by  default.^  In  the  later  trial,  the  former  decision  was 
explained  as  meaning  simply  that  certain  things  were  essential 
to  the  valid  exercise  of  the  taxing-power,  and  that  the  want  or 
omission  of  them  might  be  shown  in  evidence,  notwithstanding 

»  See  also  Goewey  v.  Urig,  18  HI.  238. 
>  Abbott  V.  Lindeabower,  42  Mo.  162;  46  id.  291. 
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ihe  statute;  but  that  decision  did  not  attempt  to  specify  all 
the  things  that  were  so  essential,  or  to  anticipate  all  possible 
objections  to  every  tax  sale.  The  ruling  of  the  Supreme  Court, 
when  the  case  was  formerly  before  them,  did  not  invalidate 
the  tax  deed  nor  wholly  destroy  its  statutory  effect.  By  ad- 
mitting certain  defences,  notwithstanding  the  statute,  the  court 
held  in  effect  that  the  deed  as  to  such  defences  should  be 
considered  as  prima  facie  instead  of  conclusive  evidence  of  the 
facts  involved  in  them.  In  McCready  v.  Sexton  ^  it  was  held  that 
a  statute  making  a  tax  deed  conclusive  evidence  of  the  regularity 
of  all  prior  proceedings  was  unconstitutional  so  far  as  respects 
the  essential,  jurisdictional  jarerequisites  for  the  exercise  of 
the  taxing  power ;  viz. :  (1)  The  listing  and  assessing  of  the 
property ;  (2)  The  levi/  of  the  tax ;  (3)  The  tax  warrant,  or 
an  express  statutory  provision  authorizing  the  sale ;  and  (4) 
The  sale  under  the  authority  conferred  by  the  tax  warrant  or 
by  the  statute  itself  directly ;  that  as  tb  non-essentials  or  non- 
jnrisdictional  matters  it  was  constitutional ;  but  that  though 
void  in  part  it  would  be  upheld  to  the  extent  of  the  legislative 
power,  and  that  the  word  "  conclusive  "  would,  as  to  such  es- 
sential prerequisites,  be  considered  as  stricken  out,  and  the 
deed  held  to  be  prima  fade  evidence  only  of  them.^  While  as 
to  the  fact  of  an  assessment,  levy,  or  sale,  a  tax  deed  is  not 
conclusive  evidence,  it  is  as  to  the  manner  thereof.^  And  if  a 
deed  shows  that  the  sale  was  madejn  a  manner  which  under 
some  circumstances  would  have  been  proper,  those  circum- 
stances will  conclusively  be  presumed  to  have  existed.*  In 
Bulkley  ».  Callanan  evidence  to  show  that  the  land  was  as- 
sessed in  "eighths,"  instead  of  in  quarter-section  tracts  as 
sold,  was  rejected;  and  in  Rima  v.  Cowan  it  was  held  that 
tax  deeds  showing  land  sold  in  parcels,  alleged  to  have  been 
sold  in  bulk,  were  conclusive  upon  that  point.    In  Hurley  v. 

»  29  Iowa,  356. 

2  To  the  same  point,  see  Hurley  v.  WoodrufE,  30  Iowa,  260;  Bnlkley  v. 
Callanan,  32  id.  461;  Powers  r.  Fuller,  30  id.  476. 

"  Bnlkley  o.  Callanan,  supra;  Rima  v.  Cowan,  31  Iowa,  125. 

*  Ware  v.  Little,  35  Iowa,  234;  see  also  JefErey  v.  Brokaw,  35  id.  505; 
Smith  V.  Cleveland,  17  Wis.  556. 

1115 


§  1146  OP  THE   ONUS  PEOBANDI. 

Powell  ^  it  was  held  that  a  tax  warrant  is  not  an  indispensable 
prerequisite  to  the  validity  of  a  tax  sale  (the  power  to  sell 
being  derived  from  the  statute  directly:  Rev.  Stats.  §  763),  and 
therefore  the  law  making  the  deed  conclusive  evidence  that 
the  requirements  of  the  statute  in  that  respect  were  complied 
with  is  constitutional.  For  like  reasons  the  deed  is  conclu- 
sive evidence  that  the  requirements  of  the  statute  (Rev.  Stats. 
§  771)  respecting  the  certificate  and  affidavit  of  due  publication 
were  complied  with ;  ^  so  as  to  due  notice  of  sale  ; '  so  that 
the  treasurer  did  his  duty  in  endeavoring  to  collect  the  tax  by 
distress  and  sale  of  the  personal  property  of  the  delinquent 
taxpayer  before  selling  the  real  estate.*  So  a  deed  cannot  be 
invalidated  by  showing  that  the  town  assessor  neglected  to 
add  the  word  "  assessor "  to  his  signature  to  the  certificate 
appended  to  the  assessment  roll ;  that  the  town  treasurer  in 
his  return  of  delinquent  lands  to  the  county  treasurer  omitted 
to  insert  the  year  for  which  the  taxes  were  unpaid  in  a  blank 
left  for  that  purpose ;  that  the  return  was  not  made  till  Feb- 
ruary 10,  though  required  to  be  made  on  or  before  the  last 
Monday  of  January ;  or  that  the  deed  recites  that  the  tax  sale 
took  place  on  the  twelfth  of  April,  while  it  appears  from  the  cer- 
tificate of  sale  and  notice  to  redeem  that  it  was  made  on  the 
eleventh.^  Under  a  statute  providing  that  the  title  conveyed 
by  any  deed  of  lands  for  the  non-payment  of  taxes  should  not 
be  invalidated  or  in  any  Way  affected  or  avoided  by  any  error 
previously  made  in  assessing,  listing,  taxing,  selling,  or  con- 
V6ying  said  land,  it  was  held  that  a  tax  deed  executed  by  a 
deputy  is  conclusive  of  the  existence  of  the  contingency  under 
which  the  statute  authorizes  a  deputy  to  perform  the  duties  of 
the  clerk,  though  the  fact  is  not  recited  therein;  and  such  a 
deed  cannot  be  impeached  by  Showing  that  the  taxes  for  which 
tlae  land  was  sold  were  excessive  ia  amount,  the  tax  deed  being 
Conclusive  evidence  of  the  regularity  of  the  tax  proceeding.* 

1  31  Iowa,  64  (following  Parker  v.  Sexton,  29  Iowa,  421). 

*  Hurley  v.  Powell,  31  Iowa,  64;  see  also  Smith  v.  Cleveland,  17  Wis. 
556.  °  Allen  v.  Armstrong,  16  Iowa,  508. 

*  Stewart  v.  Corbin,  25  Iowa,  144. 

*  Smith  V.  Cleveland,  supra.        '  Huey  v.  Van  Wie,  23  Wis.  613. 
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§  1147.  Deed  not  Evidence  of  'what  it  does  not  recite,  nor  if 
it  improperly  deviates  from  the  Statute  Form.  —  To  establish  a 
tax  title  it  is  necessary  to  show  that  every  material  require- 
ment of  the  law,  from  listing  the  land  to  delivery  of  the  deed, 
has  been  strictly  complied  with ;  ^  and  though  the  deed  is  de- 
clared by  statute  to  be  conclusive  evidence  of  the  facts  recited 
therein,  if  the  statutory /orm  is  departed  from  in  stating  the 
facts,  the  deed  is  not  evidence  of  them  conclusive  or  prima 
facie,  nor  is  it  evidence  of  additional  facts  outside  the  statu- 
tory form,  though  many  such  are  necessary  to  be  proved  in 
order  to  establish  the  title.^ 

§  114,8.  The  Arkansas  statnte  of  1838^  provided  that  the 
"  auditor's  deed  shall  vest  in  the  purchaser  all  the  right,  title, 
interest,  and  estate  of  the  former  owner  in  and  to  such  land, 
and  also  all  the  right,  title,  interest,  and  claim  of  the  State  there- 
to ;  and  shall  be  evidence  in  all  courts  of  this  State  of  a  good 
and  valid  title  in  such  grantee,  his  heirs  and  assigns,  and  that 
all  things  required  by  law  to  make  a  good  and  valid  sale  were 
done  both  by  the  collector  and  auditor."  In  the  case  of  Stead- 
man  V.  Planter's  Bank  of  Mississippi,*  which  was  au  ejectment 
to  recover  land  sold  under  this  statute  for  the  non-payment  of 
taxes,  the  plaintiff  offered  his  tax  deed  in  evidence.  The  Cir- 
cuit Court  excluded  it  upon  the  ground  that  the  deed  was  not 
evidence  of  any  fact  not  recited  in  it.  On  error,  the  Supreme 
Court  reversed  the  judgment  of  the  Circuit  Court,  holding  that 
the  statute  under  which  the  deed  was  executed  changed  the 
common  law,  and  made  the  deed  evidence  of  the  regularity  of 

1  Milliken  v.  Patterson,  91  Ind.  517  (1883);  Sampson  v.  Mair,  7  Baxt. 
(Tenn.)  486  (1874);  Bloomstein  o.  Brien,  3  Tenn.  Ch.  64,  66(1875); 
Oliver  v.  Robinson,  58  Ala.  47  (1877) ;  Donald  ».  McKinnon,  17  Fla. 
746  (1880);  French  v.  Patterson,  61  Me.  203  (1870);  Reeds  v.  Morton. 
9  Mo.  878  C1846);  Jones  v.  Dils,  18  W.  Va.  763. 

*  Milliken  v.  Patterson,  91  Ind.  517  (1883). 

»  See  the  late  Arkansas  statutes  on  this  subject  in  Goold's  Digest  of 
Arkansas  Statutes,  ch.  148. 

*  7  Ark.  434,  428.  And  this  rule  and  case  were  distinctly  approved  in 
the  case  of  Bettison  v.  Budd,  17  Ark.  546,  556.  See  Twombley  v.  Kim- 
brouo-h,  24  Ark.  459,  holding  that  a  tax  deed  is  evidence  of  the  truth  of  its 
own  recitals. 
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all  the  proceedings  of  the  collector  and  auditor.  And  although 
the  language  of  later  statutes  in  Arkansas  is  somewhat  dif- 
ferent from  that  of  1838,  the  decisions  are  harmonious  that 
such  deed  is  prima  facie,  and  only  prima  facie  evidence  of 
the  regularity  of  the  proceedings;^  and  although  the  deed 
contains  recitals  of  every  prerequisite  prescribed  by  the  stat- 
ute, yet  if  the  land  was  misdescribed  in  the  advertisement  of 
the  tax  sale,  the  deed  is  invalid.^    The  statute  also  enacts  that 
a  deed  in  the  usual  form  should  be  "  sufficient  evidence  of  the 
authority  under  which  said  sale  was  made,  the  description  of 
the  land,  and  the  price  at  which  it  was  purchased."    It  was 
held  in  Parker  v.  Overman  ^  that  the  term  "  sufficient "  meant 
merely  prima  facie,  and  was  not  conclusive.     But  this  clause 
means  that  such  deed  shall  be  prima  fade  evidence  that  the 
steps  prerequisite  to  the  sale,  and  which  constitute  the  au- 
thority of  the  officer  to  sell,  have  been  regularly  taken,  as  well 
as  of  the  description  of  the  land,  and  the  price  at  which  it  was 
purchased ;  and  that  the  party  impeaching  the  deed  must  prove 
irregularities  in  order  to  invalidate  the  sale.*    By  a  deed  "  in 
the  usual  form "  under  that  act,  is  meant  a  deed  which  sub- 
stantially recites  the  material  steps  which  the  law  requires  to 
constitute  a  valid  tax-sale,  including  a  proper  description  of 
the  land,  the  price  paid,  with  words  granting  the  land  to  the 
purchasers,  etc. ;  and  if  it  fail  to  recite  any  fact  material  to 
the  sale,  the  party  relying  on  the  deed  must  prove  that  fact 
aliunde?    If  the  deed  recites  that  the  owner  of  the  land  was 
a  non-resident,  it  is  prima  facie  evidence  of  that  fact,  the  deed 
being  regular  on  its  face.^ 

1  See  Hogins  v.  Brashears,  13  Ark.  242;  Merrick  v.  Hutt,  15  id.  331, 
338;  Biscoe  v.  Coulter,  18  id.  423;  Roberts  v.  Pillow,  1  Hemp.  C.  C.(U.  S.) 
624;  s.  c.  13  How.  (U.  S.)  472;  Thomas  o.  Lawson,  21  id.  331. 

2  Patrick  v.  Davis,  15  Ark.  363. 
8  18  How.  (U.  S.)  137,  142. 

*  Bonnell  o.  Roane,  20  Ark.  114;  see  Merrick  v.  Hutt,  15  Ark.  331,  338. 

6  Bettison  o.  Budd,  17  Ark.  546;  Gossett  v.  Kent,  19  id.  602;  Bonnell 
V.  Roane,  20  id.  114.  So  under  the  California  statute  of  1854.  Moss  v. 
Shear,  25  Cal.  38;  Wetherbee  i;.  Dunn,  32  id.  106.  See  Hightower  v. 
Freedle,  5  Sneed  (Tenn.),  312;  Long  ».  Burnett,  13  Iowa,  28. 

5  Hunt  V.  McFadgen,  20  Ark.  277. 
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§  1149.  In  California,  the  collector's  deed  seems  to  be  prima 
facie  evidence  of  the  regularity  of  all  proceedings,  at  least 
where  there  are  general  recitals  of  compliance  with  the  law.^ 
The  statute  of  California,  making  such  deeds  prima  facie  evi- 
dence, does  not  apply  to  deeds  made  before  its  passage,^  nor 
to  deeds  made  after  its  repeal  for  taxes  accruing  while  it 
was  in  force.®  Under  the  California  statute  (1854)  it  was  not 
necessary  to  recite  in  a  tax  deed  the  various  acts  showing  a 
compliance  of  the  revenue  oflBcers  with  the  conditions  of  the 
statute.  Recitals  of  these  acts  in  the  deed  are  prima  facie 
evidence,  but  if  not  inserted  may  be  proved  aliunde  ;  *  nor  is 
it  necessary  before  introducing  the  deed  in  evidence  to  prove 
that  the  person  by  whom  it  was  executed  held  the  office  of 
tax-collector  at  the  time  when  the  sale  was  made;^  and 
general  recitals  that  the  property  was  duly  assessed,  and  that 
the  taxes  were  levied  upon  it  according  to  law,  are  sufficient 
to  make  the  deed  prima  facie  evidence.^  §  15  of  the  act  to 
widen  Kearney  Street,  prescribing  the  mode  of  making  an 
assessment  roll,  provides  "that  the  mayor  shall  annex  his 
warrant,  and  the  same  shall  be  thereupon  collected  in  the 
manner  then  prescribed  by  law  for  the  collection  of  general 
taxes,"  etc.  It  was  held  that  the  law  for  the  collection  of 
taxes  is  referred  to  for  the  purpose  of  designating  the  manner 
of  collecting  only,  and  not  what  shall  be  collected  nor  the 
effect  of  the  deed ;  and  therefore  that  a  deed  executed  under 
a  sale  for  non-payment  of  an  assessment  is  not  prima  facie 
evidence  of  title.'' 

§  1150.  The  Illinois  act  of  Feb.  26,  1839,  prescribed  the 
form  of  the  collector's  deed,  and  declared  that  "deeds,  as 

1  O'Grady  v.  Bamhisel,  23  Cal.  287. 

s  Keane  v.  Cannovan,  21  Cal.  292;  but  see  20  N.  J.  Eq.  190. 

»  Burr  V.  Hunt,  18  Cal.  303. 

*  Moss  V.  Shear,  25  Cal.  38;  see  also  Wetherbee  v.  Dnnn,  32  id.  106. 

"  Wetherbee  v.  Dunn,  u6i  sup. ;  but  see  Flanagan  v.  Grimmet  and 
Hobbs  V.  Shnmates,  infra. 

•  O'Grady  v.  Bamhisel,  23  Cal.  287;  Brann  v.  Mnrphy,  29  id.  326; 
but  see  Yankee  v.  Thompson,  51  Mo.  234;  Spurlook  v.  Allen,  49  id.  178, 
302,  307. 

'  BucknaU  v.  Stoiy,  36  Cal.  67. 
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executed  by  the  collector  as  aforesaid,^  shall  be  prima  facie 
evidence  : "  (1)  That  the  land  was  subject  to  taxation ;  (2) 
That  it  had  been  listed  and  assessed  in  the  time  and  manner 
required  by;  law ;  (3)  That  the  taxes  were  unpaid ;  and  (4) 
That  no  redemption  had  taken-  place.  "  And  shall  be  con- 
clusive evidence  :  "  (1)  That  the  land  was  advertised  in  the 
manner  and  for  the  length  of  time  required  by  law ;  (2)  That 
the  land  was  sold  for  taxes,  as  stated  in  the  deed  ;  (3)  That 
the  grantee  in  the  deed  was  the  purchaser  ;  and  (4)  That  the 
sale  was  conducted  in  the  manner  required  by  law.  The 
same  statute  required  the  collector  to  demand  the  tax  of 
the  owner,  if  not  paid,  to  seize  his  goods  and  chattels 
and  sell  the  same  for  the  non-payment  of  the  tax.  If  no 
goods  and  chattels  could  be  found,  the  collector  was  required 
to  report  the  delinquents  to  the  Circuit  Court,  and  demand 
a  judgment  against  their  lands,  giving  previous  notice,  by 
publication  in  a  newspaper,  of  the  time  and  place  of  making 
such  application.  The  court  were  directed  to  enter  judgment 
upon  such  application,  and  the  law  then  required  the  clerk, 
within  five  days  after  the  adjournment  of  the  court,  to  issue 
a  precept  to  the  sheriff  or  collector,  under  the  seal  of  the 
court,  which  should  consist  of  the  collector's  report,  and  the 
order  of  the  court  thereon,  which  the  law  declared  "  shall 
hereafter  constitute  the  process  on  which  all  lands  shall  be 
sold  for  taxes."  The  Supreme  Court  of  Illinois,  in  the  case 
of  Hinman  v.  Pope,"  decide,  in  construing  this  statute,  that 
a  party  claiming  title  under  a  sale  for  taxes  must  produce 
a  judgment  rendered  by  a  court  of  competent  jurisdiction, 
and  a  valid  precept  to  the  collector,  before  he  can  read  his 
deed  in  evidence  ;  that  the  deed  is  not  evidence  of  these  facts, 
because  the  law  has  not  so  declared.^ 

1  A  tax  deed,  under  the  act  of  1835,  in  regard  to  road  tax,  is  not  covered 
by  the  general  provision  making  tax  deeds  prima  facie  evidence.  Skinner 
V.  Fulton,  39  111.  484. 

2  6  111.  131. 

»  Miller  v.  WiUiams,  15  Gratt.  (Va.)  213,  226;  see  also  Dukes  ».  Row- 
ley, 24  lU.  210;  Baily  v.  Doolittle,  Id.  577;  Buck  v.  Delafield,  55  id.  31; 
Wilding  K.  Horner,  60  id.  50;  Holbrook  v.  Dickinson,  46  id.  285;  Williams 
V.  Underbill,  58  id.  137.     Nor  is  this  rule  changed  by  the  act  of  1861,  re- 
1120 


STATUTES   CHANGINfi  THE   ONUS.  §  1151 

§  1151.  A  decision  will  now  be  noticed  in  conflict  with 
these  authorities,  and  unsupported  by  any  fair  rule  of  con- 
struction. It  is  the  case  of  Rhinehart  v.  Schuyler,^  which  was 
an  action  of  ejectment  by  the  defendant  in  error,  claiming 
title  under  an  auditor's  deed,  bearing  date  Not.  8, 1833,  and 
purporting  to  be  made  in  pursuance  of  a  sale  for  taxes, 
under  the  revenue  law  of  Illinois,  approved  Jan.  19,  1829, 
which  provided,  "That  it  shall  not  be  necessary  for  any 
purchaser  of  lands  so  sold  for  taxes  to  obtain,  keep,  or 
produce  any  advertisement  of  the  sale  thereof ;  but  his  deed 
from  the  auditor  of  public  accounts  shall  be  evidence  of  the 
regularity  and  legality  of  the  sale,  until  the  contrary  shall 
be  made  to  appear."  The  court  held  that  the  deed  was 
prima  facie  evidence  that  all  the  prerequisites  of  the  law 
had  been  complied  with  by  the  auditor.  The  only  reason 
assigned  for  this  judgment  is,  that  the  language  of  the  law 
"  is  so  plain  and  palpable  that  he  who  runs  may  read  and 
understand  it."  With  due  respect  to  the  judge  who  drafted 
this  opinion,  there  are  several  reasons  why  the  profession  in 
other  States  cannot  regard  it  as  a  precedent.  It  is  directly 
opposed  to  the  New  York,  Michigan,  Indiana,  and  Tennessee 
cases  above  cited ;  it  is  in  conflict  with  the  spirit  of  the 
decisions  of  the  Supreme  Court  of  Illinois,  in  the  cases  of 
Garrett  v.  Wiggins  and  Hinman  v.  Pope  ;  it  is  repugnant  to 
the  principle  fairly  deducible  from  all  the  decisions  here- 
inbefore referred  to,  inasmuch  as  they  all  proceed  upon 
the  ground  that  the  common-law  rule  must  be  adhered  to, 
except  so  far  as  the  very  words  of  the  statute  may  have 
changed  it ;  and  this  upon  the  principle  that  all  statutes  in 
derogation  of  the  common  law  must  be  strictly  construed. 
The  court  in  that  case,  instead  of  adhering  to  this  maxim, 
extend,  by  implication,  the  words  of  the  legislature  beyond 
the  case  actually  provided  for.  The  provision  is,  that  the 
deed  shall  be  evidence  of  the  "  regularity  and  legality  of 
the  sale,"  and  not  of  the  authority  to  sell,  —  both  of  which 

quiring  defendant  to  tender  redemption  money  before  he  can  interpose  a 
defence  to  the  tax  deed.    AVilliams  v.  Underbill,  supra. 
1  7  m.  473. 
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are  necessary  to  its  validity.  A  sheriff's  deed  is  evidence  of 
the  regularity  of  the  sale,  and  yet  the  courts  invariably 
require  ihe  purchaser  to  show  a  judgment  and  execution. 
For  what  purpose  ?  To  establish  the  authority  of  the  sheriff 
to  sell.  So  in  this  case  the  deed  is  evidence  of  the  regularity 
of  the  sale,  but  the  tax  purchaser  must  also  establish  the 
authority  of  the  auditor  to  sell,  by  proving  those  facts  without 
which  it  has  no  existence.  The  grammatical  construction  of 
the  whole  provision  sustains  this  course  of  reasoning.  "  It 
shall  not  be  necessary  for  the  purchaser  to  produce  the  ad- 
vertisement of  the  sale,  but  his  deed  shall  be  evidence  of  tlie 
regularity  of  the  sale."  It  does  not  dispense  with  proof  of 
the  listing  and  valuation  of  the  land,  and  the  assessment  of 
the  tax,  but  merely  with  the  production  of  the  advertisement. 
It  is  by  construction  that  the  clause  can  even  be  extended  to 
the  time,  place,  and  manner  of  sale,  and  the  person  by  whom 
it  is  made. 

The  editor  cannot  agree  with  the  author  in  this  criticism ; 
a  sale  without  authority  is  not_  "  legal,"  and  if  the  law 
makes  a  deed  evidence  of  the  "  legality  "  of  the  sale,  it  is 
evidence  of  the  authority  to  sell.  If  what  the  author  indi- 
cates as  the  meaning  of  the  law  were  its  whole  meaning, 
the  word  "  legality  "  would  be  useless ;  the  other  words  cover 
the  whole  meaning  contended  for. 

§  1152.  Where  the  fourteenth  section  of  the  Charter  of 
Joliet  (Private  Laws,  1857,  p.  215)  declared  that  a  deed  on 
a  sale  for  city  taxes  and  special  assessments  should  be  prima 
facie  evidence  of  certain  facts,  and  conclusive  of  others, 
among  the  latter  of  which  was  the  one  that  the  sale  was 
conducted  in  the  manner  required  by  law,  and  the  charter 
prescribed  no  mode  of  selling  except  under  the  order  of  the 
council,  having  left  all  other  things  to  be  regulated  by  the 
city  ordinances,  the  same  as  to  the  mode  of  assessments,  ad- 
vertisement, and  other  necessary  steps,  it  was  held  that  in 
all  these  matters  the  person  claiming  under  the  deed  must 
prove  that  by-laws  were  adopted  for  the  purpose  by  the  city, 
and  had  been  pursued  in  making  the  sale.^ 

1  Holbrook  w.  Dickinson,  46  Dl.  285. 
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§  1153.  The  Indiana  statute  of  1824  provided  that  the 
collector's  deed  "  shall  be  prima  facie  evidence  of  the  regu- 
larity of  the  sale ; "  and  the  Supreme  Court  of  that.  State 
decided,  in  construing  this  statute,  that  the  deed  furnished 
no  evidence  that  the  tax  had  been  legally  assessed,  or  that 
it  had  not  been  duly  paid,  or  that  the  land  was  not  exempt 
from  taxation,  but  that  the  deed  was  prima  facie  evidence 
of  the  regularity  of  the  proceedings  so  far  as  the  acts  of  the 
collector  are  concerned,  and  not  of  the  precedent  acts  neces- 
sary to  clothe  him  with  authority  to  sell.^ 

§  1154.  In  Iowa,  the  statute  (§  74  of  the  act  of  April  3, 
1860)  provides  that  the  county  treasurer's  deed  "  shall  vest 
in  the  purchaser  all  the  right,  title,  interest,  and  estate 
of  the  former  owner  in  and  to  the  land  conveyed;"  that 
"  it  shall  be  prima  fade  evidence  in  all  courts  of  the  follow- 
ing facts :  (1)  That  the  property  conveyed  was  subject  to 
taxation ;  (2)  That  the  taxes  were  not  paid ;  (3)  That  the 
property  conveyed  was  not  redeemed ;  and  shall  be  conclusive 
evidence  of  the  following  facts :  (1)  That  the  property  had 
been  listed  and  assessed  at  the  time  and  in  the  manner  re- 
quired by  law ;  (2)  That  the  taxes  were  levied  according  to 
law ;  (3)  That  the  property  was  advertised  for  sale  in  the 
manner  and  for  the  length  of  time  required  by  law;  (4) 
That  the  property  was  sold  as  stated  in  the  deed ;  (6)  That 
the  grantee  was  the  purchaser ;  (6)  That  the  sale  was  con- 
ducted as  required  by  law;  (7)  That  all  the  prerequisites 
of  the  law  were  complied  with  by  aU  the  officers,  from  the 
listing  and  valuation  of  the  property  up  to  the  execution  of 
the  deed,  both  inclusive ;  and  that  all  things  whatsoever  re- 
quired by  law  to  make  a  good  and  valid  sale,  and  to  vest 
the  title  in  the  purchaser,  were  done,  except  in  regard  to  the 
three  points  named  in  this  section  wherein  the  deed  shall 
be  prima  fade  evidence  only."    An  action  was  brought  to 

>  Parker  v.  Smith,  4  Blackf.  (Ind.)  70;  Doe  v.  Himelick,  Id.  71,  note; 
8.  c.  Id.  494;  see  Gavin  v.  Shumani  23  Ind.  32;  White  ».  Flynn,  Id.  46; 
Wilson  V.  Lemon,  Id.  433.  A  similar  construction  was  given  to  a  similar 
statute  (Ter.  Rev.  St.  1839,  §  23,  p.  44)  in  Wisconsin.  Bridge  v.  Bracken, 
3  Chand.  75. 
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recover  possession  of  certain  lots,  plaintiff  claiming  under  a 
tax  deed.  The  defendant  offered  to  show  that  the  advertise- 
ment was  insufficient,  and  that  in  it  the  lands  were  described 
as  being  delinquent  for  the  year  1839  instead  of  1859.  He 
also  offered  to  show  that  the  assessor  assessed  this  property 
before  he  was  qualified,  and  that  after  qualifying  he  did  not 
reassess  it.  The  only  question  was,  therefore,  on  the  con- 
stitutionality of  the  above  provisions.  It  was  held  that  so 
far  as  the  above  objections  were  concerned,  it  was  constitu- 
tional, and  defendant  was  by  it  precluded  from  his  said 
objections ;  sed,  doubtful  whether  the  rest  of  the  law  was 
constitutional.^  A  tax  deed,  under  the  Iowa  Statute  of  Jan. 
15, 1841,  loses  its  character  as  prima  facie  evidence,  when 
it  is  shown  that  in  any  essential  particular  the  proceedings 
were  irregular.^  The  fact  that  a  tax  deed  is  prima  fade 
evidence  of  certain  facts  makes  it  none  the  less  obligatory 
to  comply  strictly  with  the  law.  The  deed  simply  shifts  the 
burden  of  proof.^  The  recital  in  a  tax  deed  regular  in  form, 
under  §  783,  Revision  of  1860,  prescribing  the  form  of  the 
deed,  that  the  certificate  of  the  tax  sale  had  been  assigned  to 
the  grantee  in  the  deed,  is  sufficient  to  establish  that  fact.* 

§  1155.  In  Maryland,  before  the  statute  requiring  the  col- 
lector to  report  the  sale  and  prior  proceedings  to  the  court 
for  confirmation,  a  claim  under  a  tax  sale  could  only  be  sus- 
tained by  showing  affirmatively  that  all  the  provisions  of  law 
had  been  strictly  complied  with.  But  under  the  act  of  1874, 
ch.  483,  §  51,  the  onus  is  on  the  party  attacking  the  sale.  The 
order  of  ratification  is  prima  fade  evidence  of  conformity  to 
law.^ 

§  1156.  In  Michigan,  the  burden  of  proof  is  on  him  who 
attacks  a  tax  deed.®    Where  lands  are  sold  for  taxes  which 

1  Allen  V.  Armstrong,  16  Iowa,  508;  see  Corbin  v.  Hill,  21  id.  70. 
^  Rayburn  v.  Kuhl,  10  Iowa,  92;  see  also  Soott  ».  Steams,  2  Mich. 
N.  P.  Ill;  Biddleman  v.  Brooks,  28  Cal.  72. 

»  Kelsey  v.  Abbot,  13  Cal.  609;  see  also  20  N.  J.  Eq.  190. 
«  Stahl  t).  Roost,  34  Iowa,  475. 
6  Steuart  v.  Meyer,  54  Md.  455  (1880). 
«  Boyoe  ».  Sebring,  33  N.  W.  815  (Mich.  1887). 
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include  taxes  assessed  under  the  drainage  law  of  1859  (Laws 
of  1859,  p.  499),  the  deeds  given  by  the  Auditor-General  are 
prima  facie  evidence  of  regular  proceedings  in  the  assessment 
and  subsequent  steps  to  a  sale.^  By  the  act  of  1843  ^  sales 
for  taxes  were  to  commence  on  the  first  Monday  of  October, 
and  continue  from  day  to  day,  etc.  The  auditor's  deed  re- 
cited the  sale  to  have  been  made  October  11 ;  but  this  was 
held  no  evidence  to  invalidate  the  sale ;  and  it  was  incum- 
bent on  the  party  objecting,  to  show  a  non-compliance  with 
the  statute.^  The  Michigan  statute  of  April  13,  1827,  de- 
clares that  the  tax  deed  shall  vest  in  the  purchaser  "  an  abso- 
lute estate  in  fee  simple,"  etc.,  and  be  "  conclusive  evidence 
that  the  sale  was  regular  according  to  the  provisions  of  this 
act."  On  the  construction  of  this  statute  the  Supreme  Court 
of  that  State  have  twice  held  that  the  tax  deed  was  only  con- 
clusive evidence  that  the  sale  itself  was  made  at  the  time  and 
place,  and  was  conducted  by  the  person  and  in  the  manner 
prescribed  by  law ;  but  that  it  was  still  inadmissible  in  evi- 
dence, unless  accompanied  by  proof  that  the  taxes  had  been 
legally  assessed  and  returned,  and  that  all  the  proceedings, 
anterior  to  the  sale,  had  been  in  strict  conformity  with  the 
requirements  of  the  statute.* 

§  1157.  Mmnesota.  —  Under  §§  139  and  140,  p.  186,  Gen- 
eral Statutes,  it  is  only  a  tax  deed  made  when  the  land  sold 

1  Palmer  c.  Rich,  12  Mich.  414.  »  Sess.  Laws,  1843,  p.  79. 

*  Lacey  v.  Davis,  4  Mich.  140. 

*  Scott  V.  Detroit  Young  Men's  Society's  Lessee,  1  Doug.  (Mich.)  121 ; 
Latimer  v.  Lovett,  2  id.  204 ;  Kowland  «.  Doty,  1  Har.  Ch.  (Mich.)  3. 
As  to  amount  of  evidence  necessary  to  rebut  the  prima  facie  presump- 
tion arising  from  a  deed  under  the  Michigan  statute  (R.  S.  1S46,  p.  118, 
§  109),  see  Wright  v.  Dnuham,  13  Mich.  414 ;  it  is  not  enough  to  show 
facts  from  which  an  inference  of  irregularity  might'  be  drawn,  but  none 
of  which  are  inconsistent  with  the  existence  of  other  facts  which,  if 
proved,  would  establish  the  correctness  of  the  proceedings.  Ibid.  See  also 
Lacey  v.  Davis,  4  Mich.  140,  158;  Sibley  i\  Smith,  2  id.  497.  To  over- 
come the  presumption  arising  from  the  auditor's  deed,  some  substantial 
error  affecting  injuriously  the  owner  of  the  land  must  be  shown.  Case  t. 
Dean,  16  Mich.  12.  But  when  testimony  is  introduced  affording  reason- 
able ground  for  presuming  such  error  in  the  proceedings  prior  to  the  deed, 
tiien  the  burden  of  proof  is  cast  upon  the  holder  of  the  tax  deed.    Ibid. 
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has  not  been  redeemed,  Vhich  is  prima  facie  evidence  of  title ; 
and  the  party  claiming  under  the  tax  deed  must  show  that 
the  land  had  not  been  redeemed  when  the  tax  deed  was  made, 
before  such  tax  deed  can  be  received  as  prima  facie  evidence 
of  title  under  the  sections  named.  Under  §  143,  where 
land  sold  for  taxes  has  been  charged  in  the  duplicate  in  any 
other  name  than  that  of  the  rightful  owner,  the  par^  relying 
upon  a  tax  deed  as  prima  facie  evidence  of  title  must  show 
that  the  taxes  for  which  the  land  was  sold  were  due  and 
unpaid  at  the  time  of  the  tax  sale.^ 

§  1158.  Mississippi.  —  Under  the  act  approved  Feb.  10, 
1860,  providing  "  that  (subject  to  redemption)  sales  of  land 
for  taxes  hereafter  made  shall  be  valid  to  all  intents  and  pur- 
poses, and  that  no  sale  shall  be  impeached  or  questioned  in 
any  manner  or  for  any  cause  saving  fraud  or  mistake  in  the 
assessment  or  sale  of  the  same,  or  upon  proof  that  the  taxes 
have  been  paid,"  it  was  held  that  this  statute  does  not  relieve 
the  assessor  or  collector  from  any  of  the  duties  enjoined  by 
the  law  of  1857  as  to  distraint  of  personal  property,  demand 
of  tax,  etc.,  but  does  relieve  the  purchaser's  title  from  all 
other  infirmities  except  such  as  arise  out  of  "  fraud  or  mistake 
in  the  assessment  or  the  sale,"  or  when  the  "  taxes  have  been 
paid  before  the  sale ; "  that  the  declaration  that  the  "  sale 
shall  be  valid  to  all  intents  and  purposes "  gives  the  title 
prima  facie  validity,  subject  to  be  defeated  for  "  fraud  or  mis- 
take," etc.,  and  as  to  these  the  onus  is  on  the  defendant.^ 
A  tax  deed  executed  by  a  county  clerk  in  pursuance  of  a  sale 
of  land  for  taxes  by  the  county  treasurer,  witnessed  and  ac- 
knowledged, is  prima  fade  evidence  of  title.* 

§  1159.  Missouri.  —  In  order  to  be  prima  facie  evidence 
under  the  Missouri  statute,  the  deed  must  be  duly  acknowl- 
edged and  recorded  in  conformity  with  the  statute  relating  to 
conveyances.*    So  in  order  that  a  tax  certificate  under  the 

1  Greve  ».  Coffin,  14  Minn.  345. 

"  Griffin  ».  Dogan,  48  Miss.  11 ;  Meeks  v.  Whatley,  Id.  337;  see  also 
fielcher  v.  Mhroon,  47  id.  613. 

»  Sprague  v.  Pitt,  McCahon  C.  C.  (U.  S.)  212. 
*  Stierlin  i-.  Daley,  37  Mo.  483;  Dalton  v.  Fenn,  40  id.  109. 
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Revenue  Act  of  1857  may  be  prima  facie  evidence  of  right  to 
possession,  it  must  be  executed,  acknowledged,  and  recorded 
like  a  deed ;  and  even  then  it  will  not  be  evidence  of  such  right 
after  the  expiration  of  the  two  years  allowed  for  redemption,' 
after  which  a  deed  may  be  demanded.^ 

§  1160.  Nevada.  — '■  So  under  the  revenue  law  of  Nevada, 
providing  that "  any  deed  derived  fi'om  the  sale  of  real  prop- 
erty under  this  act  shall  be  conclusive  evidence  of  the  title, 
except  as  against  actual  frauds  or  prepayment  of  the  taxes 
by  one  not  a  party  to  the  action  or  judgment,"  a  tax  deed  ad- 
mitted to  have  been  executed  by  the  tax-collector  was  held  to 
be  inadmissible  as  evidence  of  title  without  proof  of  a  judg- 
ment and  order  of  sale.^  The  recital  of  a  judgment  in  the 
tax  deed  is  a  mere  assertion  of  the  tax-collector,  and  not  com- 
petent to  prove  the  existence  of  the  judgment.' 

§  1161.  New  york.  —  One  of  the  New  York  statutes  de- 
clares that  the  comptroller's  deed  shall  be  "  conclusive  evidence 
of  the  regularity  of  the  sale ; "  but  the  courts  of  that  State 
hold  that  this  relates  solely  to  the  auction  and  notice  of  sale, 
and  does  not  dispense  with  proofs  of  the  other  prerequisites 
of  the  law ;  in  other  words,  the  deed  is  evidence  of  the  regu- 
larity of  the  comptroller's  sale,  but  not  of  his  power  to  sell 
(or  convey).*  Another  statute  of  that  State  declared  that 
the  deed  "  shall  vest  in  the  grantee  an  absolute  estate  in  fee 
simple."  These  words  were  held  to  be  merely  descriptive 
of  the  estate  which  the  purchaser  would  acquire  under  the 
statute,  where  the  authority  of  the  oflScer  to  sell  has  been 
established  by  proof  that  all  the  requirements  of  that  statute 
had  been  fully  complied  with.^ 

1  Dalton  V.  Fenn,  40  Mo.  109. 

'  Bolan  o.  Bolan,  4  Nev.  150;  see  also  People  v.  Doe,  31  CaJ.  220. 

*  Bolan  e.  Bolan,  supra. 

*  Doughty  t'.  Hope,  3  Denio  (N.  T.),  594;  s.  c.  1  N.  T.  79;  West- 
brook  V.  Willey,  47  id.  457,  460;  Banner  v.  Eastman,  50  Barb.  (N.  T.) 
639,  642;  Talhnan  r.  White,  2  N.  Y.  66,  69;  Striker  v.  Kelly,  2  Denio 
(N.  Y.),  323,  329,  331;  Varick  v.  TaUman,  2  Barb.  (JI.  Y.)  113, 117, 118; 
Beekman  ».  Bigham,  5  N.  Y.  366 ;  see  also  Holbrook  d.  Dickinson,  46  111. 
285;  People  v.  New  York,  10  Wend.  (N.  Y.)  393. 

s  Jackson  ».  Morse,  18  Johns.  (N.  Y.)  441 ;  TaUman  v.  White,  2  N.  Y. 
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§  1162.  In  the  case  of  The  People  v.  New  York  ^  the  facts 
were,  that  a  law  of  New  York,  instead  of  selling  the  fee, 
directed  the  sale  of  a  leasehold  interest  in  the  land,  and  de- 
clared that  the  lease  "  should  be  conclusive  evidence  of  the 
regularity  of  all  the  proceedings"  of  the  corporation  on  a 
sale  of  the  prenuses  embraced  in  it.  The  relator  had  pur- 
chased at  one  of  these  sales,  and  the  time  of  redemption  had 
expired.  He  applied  for  his  lease,  which  was  refused,  the  law 
not  having  been  complied  with  in  publishing  the  requisite 
notice  after  the  sale  and  before  the  expiration  of  the  period 
of  redemption.  He  thereupon  moved  the  court  for  a  manr 
damns  against  the  officer,  which  was  denied,  the  court  sayiag : 
"  Should  we  compel  the  execution  of  the  lease,  the  purchaser's 
title  might  be  protected  [referring,  of  course,  to  the  section 
of  the  law  which  made  the  liease  conclusive  evidence  of  title 
in  the  purchaser]  ;  but  we  are  not  inclined  to  exert  this  high 
power  of  the  court  to  give  strength  and  validity  to  a  title 
which  appears  clearly  defective  on  the  merits,  and  which, 
without  this  statutory  support,  cannot  be  sustained."  ^  Thus 
the  current  of  authorities  runs  strongly  in  favor  of  the  rea- 
sonable principles  of  the  common  law,  and  wherever  an  inno- 
vation has  been  made  by  statute  upon  those  principles,  the 
courts  have  discountenanced  it  so  far  at  least  as  to  confine 
the  operation  of  the  statute  within  the  bounds  prescribed  by 
its  words.^  They  give  effect  to  the  intent  of  the  legislature, 
as  manifested  by  the  language  used,  disregarding  the  spirit 

66,  69;  Varick  «.  Tallman,  2  Barb.  (N.  Y.)  113,  118,  119;  Rowland  v. 
Doty,  1  Har.  Ch.  (Mich.)  3. 

1  10  Wend.  393,  398. 

*  A  comptroller's  tax  deed,  if  conclusive  of  regularity,  is  only  so  as  to 
the  sale  itself  and  not  as  to  prior  proceedings,  and  still  less  subsequent 
steps.  Bunner  o.  Eastman,  50  Barb.  (N.  Y.)  639.  The  case  of  People  c 
New  York,  supra,  was  decided  upon  the  point  that  the  relator  had  not  a  legal 
right  to  the  lease  demanded,  the  corporation  not  having  complied  with  the 
condition  subsequent  as  to  publication  of  the  requisite  notice  (it  not  hav- 
ing been  published  six  calendar  months  before  the  expiration  of  the  period 
of  redemption),  it  being  held  that  the  requirement  as  to  publication  of  no- 
tice six  months  before  the  expiration  of  the  period  of  redemption  meant 
calendar  instead  of  lunar  months. 

»  See  Newell  v.  Wheeler,  48  N.  Y.  486,  491. 
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of  the  rule  prescribed,  by  refusing,  in  every  instance,  to  give 
an  equitable  construction  to  the  statute.  This  strictness  is 
commendable,  and  sustained  by  reason  and  authority  in  analo- 
gous cases.  There  are  two  cases  yet  to  be  noticed  before 
leaving  this  subject. 

§  1163.  The  New  York  statute  of  April  10, 1850,  declares 
that  the  tax  deed  "  shall  be  presumptive  evidence  that  the 
sale,  and  all  proceedings  prior  thereto,  from  and  including 
the  assessment  of  the  land,  and  all  notices  required  by  law  to 
be  given  previous  to  the  expiration  of  the  two  years  allowed 
to  redeem,  were  regular  according  to  the  provisions  of  this 
act,  and  all  laws  directing  or  requiring  the  same,  or  in  any 
manner  relating  thereto."^ 

§  1164.  The  Ohio  act  of  March  2,  1846,  §  4,  provides 
that  where  any  lands  have  been  or  shall  thereafter  be  sold  for 
taxes,  the  purchaser  may  recover  possession  by  action  of  forci- 
ble entry  and  detainer,  and  that  the  evidence  of  the  title  of 
the  purchaser,  etc.,  shall  not  be  set  aside,  or  impeached  by 
evidence  of  any  irregularity  or  informality  in  levying  the  tax, 
or  in  any  of  the  proceedings  previous  to  such  sale.  The  Su- 
preme Court  of  that  State,  in  deciding  upon  the  validity  of  a 
tax  title,  in  an  action  of  ejectment,  refused  to  be  controlled 
by  the  statute,  saying :  "  This  particular  section  of  the  statute 
has  reference  to  proceedings  in  forcible  entry  and  detainer, 
and  there  is  nothing  in  it  which  requires  that  its  principles 
should  be  extended  to  other  cases.  This  is  not  a  proceeding 
of  that  kind,  and  of  course  this  statute  has  nothing  to  do  with 
it."  2  Another  statute  of  that  State  prescribed  the  form  of 
tlie  auditor's  deed,  and  declared  that  such  deeds  should  be 
received  in  all  courts  as  prima  facie  evidence  of  a  good  and 
valid  title  to  the  purchaser.     In  Carlisle  v.  Longworth^  the 

'  See  Banner  e.  Eastman,  50  Barb.  639,  when  the  tax  deed  was  given 
in  1845. 

"  flannel's  Lessee  v.  Smith,  15  Ohio,  134. 

*  5  Ohio,  368.  And  this  role  was  expressly  affirmed  in  Jones  v.  Devore, 
8  Ohio  St.  430.  An  auditor's  deed  duly  executed  under  the  act  of  Feb. 
23,  1824,  is  prima  fade  evidence  of  title  in  the  purchaser,  and  may  be  put 
in  evidence  without  preliminary  proof  in  respect  to  the  regularity  of  list- 
ing, advertising,  and  sale  of  land.     Stanberi-y  e.  Sillon,  13  Ohio  St.  571. 
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form  prescribed  by  the  legislature  had  npt  been  followed  by 
the  auditor,  and  the  court  held  that  only  such  deeds  as  were 
executed  in  the  form  and  manner  prescribed  were  entitled  to 
this  legislative  immunity  from  the  rigor  of  the  common  law. 

§  1165.  The  Ohio  act  of  Jan.  29,  1827,  declares  that  the 
tax  deed  "  shall  convey  to  the  purchaser,  etc.,  a  good  and  valid 
title  to  the  land  so  sold,  and  shall  be  received  in  all  courts  in 
this  State  as  good  evidence  of  title,  etc.,  nor  shall  the  title 
conveyed  by  said  deed  be  invalidated  or  affected  by  any  error 
previously  made  in  listing,  taxing,  selling,  or  conveying  said 
land."  In  Gwynne  v.  Neiswanger^  it  was  held  by  the  Su- 
preme Court  of  that  State,  that  under  this  statute  the  deed 
raised  a  conclusive  presumption  that  all  the  proceedings 
anterior  to  its  execution  and  delivery  were  in  strict  con- 
formity with  the  requirements  of  the  statute,  the  court  using, 
however,  the  following  qualifying  language :  "  The  objections 
which  are  raised  by  the  defendant  are  objections  which  do 
not  go  to  any  mib%tantial  defect  in  the  proceedings.  They 
are  rather  to  matters  of  form  than  of  substance." 

§  1166.  The  Tennessee  Statute  of  1844  declared  a  deed  made 
in  pursuance  of  a  "  public  sale  for  taxes  "  prima  facie  evi- 
dence of  the  prerequisites  of  the  law.  A  party  claimed  under 
a  town  corporation  tax  sale.  The  Supreme  Coui-t  of  that 
State  held  that  a  corporation  tax  deed  was  not  within  the  law. 
Judge  Turley  says :  "  Corporation  taxes  are  not  public,  but  pri- 
vate taxes,  and  are  therefore  not  embraced  within  the  pro- 
visions of  the  act  of  1844,  but  are  left,  as  to  the  remedy  for 
collection,  as  it  existed  prior  to  the  passage  of  the  statute, 
and  in  case  of  a  sale  of  real  estate  for  effectuating  that  pur- 
pose, subject  to  all  the  rigid  strictness  of  construction  which 
existed  in  the  cases  of  sales  for  the  collection  of  State  and 
county  revenue,  previous  to  its  passage."  ^  . 

§  1167.  Under  the  Tennessee  statute  (Act  of  1844,  ch.  92, 
,§  1),  enacting  that  "it  shall  be  sufficient  to  make  such  sale 
valid  and  communicate  good  title  to  the  purchaser,  that  the 
land  so  sold  lies  in  the  county  in  which  it  has  been  reported 
for  non-payment  of  taxes  thereon ;  that  it  has  been  duly  re- 
1  18  Ohio,  400.  "  Shoalwater  v.  Armstrong,  9  Humph.  (Tenn.)  217. 
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ported;  that  an  order  of  sale  has  been  awarded,  and  that  the 
sale  of  the  said  land  was  dvly  advertised ;  to  establish  which 
facts  the  sheriff's  deeds  reciting  their  existence  shall  be  prima 
facie  evidence,"  etc.,  it  must  appear  by  the  recitals  of  the 
deed  that  all  the  facts  necessary  to  give  the  court  jurisdiction 
exist ;  and  if  a  deed  does  not  recite  among  other  necessary 
facts  that  the  land  was  duly  reported  for  non-payment  of 
taxes,  it  is  a  nullity .1  Under  the  latter  part  of  said  section, 
providing  that  "  all  judgments  or  orders  of  sale  shall  be  con- 
clusive, unless  the  person  wishing  to  show  the  irregularity  of 
the  same  can  prove  that  the  taxes  were  duly  paid  before  such 
judgment  or  order  of  sale  was  rendered,"  it  was  held,  Totten, 
J.,  dissenting,  that  the  judgment  and  order  of  sale  are  con- 
clusive against  a  plaintiff  seeking  to  recover  land  sold  for 
taxes,  unless  he  first  shows  that  he  had  duly  paid  the  taxes 
for  which  the  sale  was  made.^ 

§  1168.  Where  a  statute  provided  that  it  shall  be  sufficient 
to  make  the  sale  valid  and  communicate  a  good  title  to  the 
purchaser,  that  the  land  sold  lies  in  the  county  in  which  it 
has  been  reported  delinquent ;  that  it  has  been  duly  reported ; 
that  an  order  of  sale  has  been  awarded,  and  that  the  sale  of 
said  land  has  been  duly  advertised;  and  to  establish  these 
facts  the  sheriffs  deed  reciting  their  existence  shall  be  prima 
facie  evidence,  which  facts,  and  the  further  fact  that  he  sold 
the  lot  under  a  regular  order  of  sale  or  venditioni  exponas 
that  issued  to  him,  were  recited  in  the  deed,  but  where  a  great 
lapse  of  time  had  intervened  between  the  sale  and  the  exe- 
cution of  the  deed,  and  the  officer  executing  the  deed  (the 
successor  of  the  one  who  made  the  sale)  testified  that  he 
knew  nothing  of  the  facts  recited  therein,  it  was  held  that 
this  state  of  facts  was  sufficient  to  rebut  the  presumption 
created  by  the  statute ;  that  the  recital  of  the  issuing  of  the 
order  of  sale  or  venditioni  exponas  was  no  evidence  of  that 
fact;  that  there  being  no  writ  of  venditioni  exponas  under 
which  the  lot  was  sold,  the  sale  was  for  that  reason  void.^ 

1  Hightower  ».  Freedle,  5  Sneed  (Tenn.),  312. 

»  Tharp  v.  Hart,  2  Sneed  (Tenn.),  569. 

»  Randolph  v.  Metcalf ,  6  Coldw.  (Tenn.)  400,  409. 
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§  1169,  Tezas. — It  has  been  held  that  under  the  Texas  act 
of  1848,  making  the  assessors'  deed  prima  fade  evidence  that 
the  requirements  of  the  law  have  been  complied  with  in  making 
the  sale,  the  purchaser  at  a  tax  sale  must  prove  the  perform- 
ance of  all  acts  which  are  conditions  precedent  to  the  power 
to  sell;  and  after  such  proof  the  burden  was  upon  the  adverse 
party  to  prove  that  the  requisitions  of  the  law  as  to  the  time 
and  mode  of  making  the  sale  had  not  been  complied  with.^ 
A  tax  deed  of  land  sold  under  a  special  law  (Hart.  Dig.,  Art. 
3119)  at  a  different  time  from  that  prescribed  by  the  general 
law  (Hart.  Dig.,  Art.  3143)  is  not  prima  fade  evidence  that 
the  requisitions  of  the  law  have  been  complied  with,  though  it 
would  be  if  the  sale  had  been  made  under  the  general  law.^ 

§  1170.  Vermont. — The  recitals  in  a  collector's  deed,  though 
of  long  standing,  are  not  prima  fade  evidence  of  compliance 
with  the  law  where  there  has  been  no  possession  under  the 
deed.* 

§  1171.  Virginia.  —  Under  a  statute  directing  the  execution 
of  a  deed  to  the  purchaser  at  the  sale,  "  reciting  the  circum- 
stances thereof  and  setting  forth  particularly  and  truly  the 
amount  of  the  purchase-money,"  and  providing  that  after  the 
time  of  redemption  has  elapsed  "the  regularity  of  the  pro- 
ceedings under  which  the  purchaser  at  the  sale  claims  title 
shall  not  be  questioned  so  as  to  affect  such  sale  or  title,  unless 
such  irregularity  appear  on  the  face  of  the  proceedings,"  it  was 
held  that  by  "  the  circumstances  of  the  sale,"  which  are  to  be 
recited  in  the  deed,  is  not  meant  all  the  steps  to  be  taken  by 
the  various  officers  which  preceded  the  sale,  but  the  drcum- 
stances  attending  the  sale  itself;  that  such  deed  need  not 
recite  that  the  land  had  been  advertised,  and  that  the  recital 
of  an  insufficient  advertisement  is  merely  surplusage,  and  is 
not  an  irregularity  on  the  face  of  the  proceedings  which  will 
avoid  the  deed;  and  such  a  deed  (if  shown  to  have  been 
executed  by  a  duly  qualified  officer)  furnishes  prima  fade 
evidence  of  transfer  of  title,  and  the  onus  is  cast  upon  the 

1  Robson  V.  Osborn,  13  Texas,  298.     . 
=>  Kelly  V.  Medlin,  26  Texas,  48. 
»  Reed  v.  Field,  15  Vt.  672  (1843). 
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contesting  party  to  show  by  the  face  of  the  proceedings  such 
irregularity  as  affected  the  validity  of  the  deed.^ 

§  1172.  The  Wisconsin  statute  enacts  that  the  deed  shall 
be  prima  facie  evidence  of  the  regularity  of  all  the  pro- 
ceedings, from  the  valuation  of  the  land  by  the  assessors 
inclusive,  up  to  the  execution  of  the  deed.^  A  tax  deed  is 
prima  facie  evidence  that  the  land  was  taxable ;  but  this  is 
rebutted  by  the  production  of  the  patent  executed  after  the 
assessment  of  the  tax  to  the  party  claiming  adversely  to  the 
tax  deed  or  his  grantor ;  it  then  devolves  upon  the  tax-title 
claimant  to  show  that  the  patentee  in  fact  acquired  a  taxable 
interest,  in  the  land  before  the  date  of  the  patent.^  Where  a 
tax  deed  recites  that  the  land  was  sold  on  a  certain  day,  that 
must  be  presumed  (in  the  absence  of  other  evidence)  to  have 
been  the  date  of  the  certificate  of  sale.* 

^  Flanagan  v.  Grimmet,  10  Gratt.  (Va.)  421;  Hobbs  v.  Shnmates,  11 
id.  516,  518. 

>  Revised  Statutes,  1849,  ch.  15,  p.  109;  ed.  of  1858,  cb.  18,  p.  127; 
Delaplaine  v.  Cook,  7  Wis.  44,  53 ;  see  Stewart  v.  McSweeny,  14  id.  468 ; 
Whitney  ».  Marshall,  17  id.  174. 

»  Eaton  V.  North,  20  Wis.  449. 

4  Lindsay  v.  Fay,  28  Wis.  177. 
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OP  THE  PRINCIPLE  OP  STARE  DECISIS  CONCERNING  TAX  TITtES. 

§  1173.  Summary  of  the  Subject.  —  Uncertainty,  vacilla- 
tion, lack  of  coherence  in  the  law,  resulting  in  preventing  citi- 
zens from  knowing  what  the  law  is,  hindering  prevision,  and 
disturbing  vested  interests,  is  so  great  an  evil,  that  to  secure 
the  benefits  of  uniformity  it  is  the  duty  of  judges  to  respect 
former  decisions,  unless  they  are  so  inconvenient,  unjust,  or 
unreasonable  that  to  give  them  continued  life  will  clearly 
result  in  greater  mischief  than  to  overturn  them  and  inaugu- 
rate a  better  rule.  The  presumption  is  strongly  against  the 
right  to  overrule,  because  of  the  indeterminateness  of  the 
injury  done  by  interfering  with  established  rights  and  by 
shaking  the  general  certainty  and  confidence  in  and  knowl- 
edge of  the  law.  However,  a  single  decision  upon  a  question 
is  never  regarded  as  settling  a  rule,  unless  rights  have  become 
vested  under  it,  and  it  has  been  acquiesced  in  for  a  length  of 
time.^  And  in  mere  matters  of  practice,  where  propriety  and 
utility  are  regarded  more  than  the  certainty  of  the  rule,  and 
where  no  one  is  injured  by  a  re-examination  of  the  question, 
courts  do  not  hesitate  to  overrule  a  former  decision,  or  eren 
a  series  of  decisions,  when  it  clearly  appears  that  they  were 
erroneous  or  unjust.^  But  in  questions  affecting  property, 
unfulfilled  contracts,  and  existing  instruments,  the  authority 
of  erroneous  precedents  seems  at  its  maximum.  The  notorious 
Bewdley  case,^  which  was  directly  contrary  to  the  act  of  Par- 
liament, was  sustained  on  this  principle.    When  titles  to  real 

1  Frink  v.  Darst,  14  HI.  304,  310-312,  and  cases  there  cited. 
*  Bowers  o.  Green,  2  111.  42;  Kenney  v.  Greer,  13  id.  432;  Little  v. 
Smith,  5  id.  400. 

s  Regina  tx  Bewdley,  1  P.  Wms.  207. 
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property  are  to  be  affected  by  erroneous  precedents,  they  are 
usually  sustained,  however  absurd.  The  rule  is  founded  in 
policy.  It  is  considered  better  to  adhere  to  a  bad  rule  than 
overthrow  the  estates  of  many  proprietors  which  have  been 
acquired  upon  the  faith  of  the  erroneous  precedent.^ 

§  1174.  Stare  Decisis  and  Exceptions.  —  Our  COmmon-law 
system,  as  remarked  by  a  learned  judge,  consists  in  applying 
to  new  combinations  of  circumstances  those  rules  of  law  which 
we  derive  from  legal  principles  and  judicial  precedents ;  and, 
for  the  sake  of  attaining  uniformity,  consistency,  and  certainty, 
we  must  apply  those  rules,  where  tliey  are  not  plainly  un- 
reasonable and  inconvenient  to  all  cases  which  arise,  and  we 
are  not  at  liberty  to  reject  them,  and  to  abandon  all  analogy 
to  them,  in  those  to  which  they  have  not  been  judicially  ap- 
plied, because  we  think  that  the  rules  are  not  as  convenient 
and  reasonable  as  we  ourselves  could  have  devised.  It  is  of 
great  importance  to  keep  this  principle  of  decision  steadily 
in  view,  not  merely  for  the  determination  of  the  particular 
case,  but  for  the  interest  of  law  as  a  science.^  It  is  said  by 
Blackstone  to  be  "  an  established  rule  to  abide  by  former  pre- 
cedents, where  the  same  points  come  again  in  litigation :  as 
well  to  keep  the  scale  of  justice  even  and  steady,  and  not 
liable  to  waver  with  every  new  judge's  opinion,  as  also  because 
the  law  in  that  case  being  solemnly  declared  and  determined, 
what  before  was  uncertain  and  perhaps  indifferent  is  now 
become  a  permanent  rule,  which  it  is  not  in  the  breast  of  any 
subsequent  judge  to  alter  or  vary  from,  according  to  his  pri- 
vate sentiments ;  he  being  sworn  to  determine,  not  according 
to  his  own  private  judgment,  but  according  to  the  known  laws 
and  customs  of  the  land ;  not  delegated  to  pronounce  a  new 
law,  but  to  maintain  and  expound  the  old  one."  But  this 
judicial  rule,  —  stare  decisis, — like  all  others,  has  its  excep- 
tions, which  will  be  manifest  to  any  one  who  will  take  the 
trouble  to  examine  Greenleaf  s  overruled  cases,  and  coimt  the 
number  of  decisions  which  have  been  overturned  by  ancient 
and  modem  courts.    The  law  and  the  opinion  of  a  judge  are 

1  4  Bur.  2580;  Broom's  L^al  Maxims,  112. 

2  Parke,  J.,  in  Mirehouse  v.  Rennell,  1  Clarke  &  F.  546. 
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not  synonymous  terms ;  the  latter  may  mistake  or  pervert  the 
law  of  the  land.  Precedents  ought  not  to  be  followed  blindly, 
nor,  on  the  contrary,  treated  irreverently.  We  owe  some 
respect  to  our  own  opinions  when  deliberately  formed — for 
conscience'  sake.  On  the  other  hand,  there  is  due  to  the 
opinions  of  others  such  a  deference  as  not  to  suppose  that 
they  acted  in  the  formation  of  them  without  any  consider- 
ation. There  is  a  medium  ground  between  these  two  ex- 
tremes whiph  should  be  sought  for  in  the  application  of  the 
maxim  in  question.  It  is  founded  on  policy,  —  to  insure  cer- 
tainty to  as  high  a  degree  as  possible  in  the  administration 
of  justice.  It  is  important  that  the  decisions  of  our  courts 
should  be  as  stable  and  uniform  as  the  statute  law  itself, — 
indeed,  more  so ;  a  decision  which  overturns  a  prior  one  has 
a  retroactive  effect, — its  tendency  is  to  disturb  vested  rights, 
—  whereas  the  promulgation  of  a  new  rule  by  the  legislature 
operates  prospectively  only.  To  enable  the  citizen  to  be  gov- 
erned in  his  social  relations,  and  square  his  conduct  by  the 
laws  of  the  land,  he  must  know  beforehand  what  the  law 
requires  of  him.  There  is  no  difference  in  principle  between 
a  rule  of  law  which  is  overturned  by  the  whim  of  a  judge, 
and  the  withholding  of  a  knowledge  of  the  law  from  the  peo- 
ple at  large.  In  the  one  case  the  citizen  is  ignorant  of  the 
existing  rule ;  in  the  other,  he  is  ignorant  of  what  will  be  the 
rule  when  his  rights  are  in  jeopardy ;  and  in  neither  case  can 
he  possess  the  requisite  information  to  enable  him  to  protect 
his  own  interests.  For  these  reasons  the  rule  is  that  prece- 
dents must  be  followed,  unless  flatly  absurd  or  unjust.  It  is 
to  be  lamented  that  the  limits  allowed  to  judicial  discretion 
in  this  respect  are  so  uncertainly  defined.  If  a  case  varies 
from  the  facts  and  circumstances  of  preceding  authorities,  the 
courts  are  at  liberty  to  found  a  new  decision  on  those  cir- 
cumstances,—  in  other  words,  to  make  a  precedent.  "  But  it 
never  fell  from  a  judge  in  this  country  that  he  would  obey  a 
solemn  judgment  in  one  case  and  not  in  others.  This  is  a 
doctrine  to  which  our  courts  are  not  accustomed."  ^  The  dis- 
cretion of  judges  in  the  application  of  the  maxim  stare  decisis 

1  Lord  Eldon  in  Gordon  v.  Majoribanks,  6  Dow,  87,  112. 
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is  not  an  arbitrary  one.  «  Discretion,"  said  Lord  Mansfield,* 
"when  applied  to  a  court  of  law,  means  sound  discretion 
guided  by  law.  It  must  be  governed  by  rule,  not  by  humor. 
It  must  not  be  arbitrary,  vague,  and  fanciful,  but  legal  and 
regular."  This  is  the  principle  by  which  the  courts  are 
controlled  in  reference  to  precedents. 

§  1175.  Vermont  and  New  Hampshire.  —  Such  is  the  gen- 
eral doctrine  of  the  courts  in  relation  to  former  decisions  in 
regard  to  tax  titles.  The  Supreme  Court  of  Vermont  had  de- 
cided that  the  neglect  of  the  collector  to  lodge  a  copy  of  his 
proceedings  in  the  town  clerk's  office  within  the  time  required 
by  the  ^statute  rendered  the  sale  void.^  The  question  was 
again  before  the  court,  many  years  afterwards,  in  Taylor  v. 
rrench,^  and  the  court  was  asked  to  overrule  Mead  v.  Mallet, 
to  which  the  following  reply  was  made  :  "  On  the  faith  of  tliis 
construction  numerous  estates  in  land  have  been  bought  and 
sold,  and  it  would  be  productive  of  great  injustice  to  disturb 
it.  This  construction  having  become  a  rule  of  property,  it 
should  not  be  changed  without  an  imperious  necessity,  what- 
ever we  might  think  of  it  were  it  res  ivtegra."  In  Bellows  v. 
Elliot*  the  same  maxim  was  applied  in  another  tax-title 
cause.  The  Supreme  Court  of  New  Hampshire  had  decided 
that  a  sale  of  land  in  unorganized  townships  should  be  in  con- 
formity with  a  statute  passed  in  1791,  instead  of  one  enacted  in 
1794.  It  was  a  doubtful  question  which  statute  was  applicable, 
and  the  question  again  came  before  the  court  in  Bellows  v. 
Parsons,^  and  the  former  decision  was  adhered  to,  the  court 
saying :  "  Where  a  question  has  been  settled  by  the  decisions 
of  this  court,  as  to  the  construction  of  a  statute  relating  to  con- 
veyances of  real  estate,  and  conveyances  have  been  made  for  a 
series  of  years  in  conformity  to  such  decisions,  the  court  will 
not  go  into  a  revision  of  such  decisions,  though  the  grounds 
assigned  for  them  may  not  be  fully  satisfactory ;  or  if  it  were 
a  new  question,  they  might  incline  to  a  different  conclusion." 

1  Rex  V.  Wilkes,  4  Bur.  2527,  2539. 
»  Mead  r.  MaUel,  1  D.  Chip.  (Vt.)  239. 
»  19  Vt.  49 ;  see  also  Lindsay  t>.  Fay,  25  Wis.  460,  462. 
*  12  Vt.  569.  6  13  N.  H.  256. 
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§  1176.  The  Supreme  Court  of  Ohio  thus  commented  on 
the  rule  in  Hannel's  Lessee  v.  Smith :  ^  "  Whether  as  a  matter 
of  policy  the  strictness  with  which  tax  sales  have  been  scru- 
tinized has  been  most  conducive  to  the  public  good,  is  ques- 
tionable. But  if  this  court  have  been  too  rigid  in  this  respect, 
the  legislature  can  easily  apply  a  proper  remedy ;  and  many 
of  the  arguments  of  plaintiffs  counsel  would  be  much  more 
applicable  unto  a  legislative  body  than  to  a  judicial  tribunal. 
Where  a  principle  of  law  has  been  established  by  a  long 
course  of  judicial  decisions,  it  should  not  be  changed  for  light 
and  trivial  reasons.  It  does  not  so  much  matter  what  the 
law  is,  as  that  it  should  be  well  understood.  A  change  of 
the  law  by  the  legislature  can  do  but  little  harm,  as  their  acts 
are  only  prospective  in  their  operations ;  but  a  change  of 
decisions  by  this  court  interferes  with  previously  acquired 
rights.  Our  decisions  in  this  respect  have  a  retrospective 
operation."  And  in  Games  v.  Stiles  d.  Dunn,^  Judge  McLean 
thus  spoke  of  rights  derived  under  these  tax  laws :  "  There 
can  be  no  class  of  laws  more  strictly  local  in  their  character, 
and  which  more  directly  concern  real  property,  than  these. 
They  not  only  constitute  a  rule  of  property,  but  their  con- 
struction by  the  courts  of  the  States  should  be  followed  by  the 
courts  of  the  United  States,  with  equal  if  not  with  greater 
strictness  than  any  other  class  of  laws." 

I  15  Ohio,  134.  «  14  Pet.  (U.  S.)  322. 
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CHAPTER  LI. 

OP  THE  INTERPRETATION  AND   CONSTRUCTION  OP  STATUTES 
AFFECTING  REAL  PROPERTY. 

§  1177.  Eights  of  property  depend  for  their  existence  upon 
natural  Jaw ;  but  the  evidence  of  those  rights,  and  the  reme- 
dies to  enforce  and  protect  them,  are  the  inventions  of  civil 
society.  Lord  Camden  remarks  that  "  the  great  end  for 
which  men  entered  into  society  was  to  secure  their  property. 
That  right  is  preserved  sacred  and  incommunicable  in  all  in- 
stances where  it  has  not  been  taken  away,  or  abridged  by 
some  public  law,  for  the  good  of  the  whole.  The  cases  where 
this  right  of  property  is  set  aside  by  positive  law  are  various. 
Distresses,  executions,  forfeitures,  taxes,  etc.,  are  all  of  this 
description,  wherein  every  man,  by  common  consent,  gives  up 
that  right  for  the  sake  of  justice  and  the  general  good."  ^ 

§  1178.  The  American  constitutions,  as  we  have  seen,  fur- 
nish many  safeguards  for  the  protection  of  property  from 
legislative  spoliation  and  private  invasion.  The  government 
can  take  it  but  in  two  ways ;  viz.,  for  a  public  tax,  levied  upon 
principles  of  just  equality,  and  for  public  use,  upon  making 
just  compensation  to  the  owners.  And  it  is  universally  con- 
ceded to  be  the  duty  of  the  government  to  furnish  adequate 
remedies  to  the  owner,  not  only  to  recover  the  possession  of 
it  when  wrongfully  or  unjustly  withheld  from  him,  but  also 
to  protect  him  in  the  possession  and  use  of  it,  by  the  punish- 
ment of  the  wrong-doer.  This  remedial  power  of  the  govern- 
ment imposes  upon  it  the  duty  of  furnishing  to  creditors 
ample  means  to  enforce  the  collection  of  just  debts,  by  sub- 
jecting the  estate  of  the  debtor  to  their  payment.    The  only 

1  Entick  V.  Carrington,  19  HoweU's  St.  Tr.  1030,  1066 ;  s.  c.  2  Wile. 
'  '275. 
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additional  power  over  private  property,  which  may  be  exer- 
cised by  strangers,  is  that  implied  in  the  common-law  maxim, 
Salus  populi  est  suprema  lex. 

1179.  There  is  an  implied  assent  on  the  part  of  every  mem- 
ber of  society,  that  his  own  individual  welfare  shall,  in  case 
of  necessity,  yield  to  that  of  the  commraiity;  and  that  his 
property  shall,  under  certain  circumstances,  be  placed  in 
jeopardy,  or  even  sacrificed,  for  the  public  good.  The  in- 
stances given  of  this  class  of  powers  are,  the  pulling  down 
of  private  houses,  or  the  raising  of  bulwarks  upon  private 
property,  for  the  necessary  defence  of  the  State  against  a 
public  enemy,  and  the  demolition  of  a  house,  in  a  populous 
place,  for  the  purpose  of  arresting  the  progress  of  a  fire,  and 
preventing  a  general  conflagration.  Upon  the  same  principle 
a  private  mischief  must  be  endured,  rather  than  a  public  in- 
convenience ;  thus,  if  a  public  highway  be  out  of  repair,  and 
impassable,  a  passenger  may  lawfully  -go  over  the  adjoining 
land.  In  every  instance  above  given,  an  interference  with 
private  property  is  obviously  dictated  and  justified  gumma 
necessitate  —  by  State  or  private  necessity  —  by  a  due  regard 
to  the  public  good  and  safety,  or  by  the  immediate  urgency 
of  the  occasion.  The  sale  of  land  to  pay  debts  is  an  excep- 
tion, that  being  founded  upon  principles  of  natural  justice 
alone.  It  follows,  as  a  necessary  consequence,  that  all  stat- 
utes which  are  made  with  the  view  of  interfering  with,  or 
divesting,  rights  of  property  should  be  construed  strictly, 
—  especially  where  they  are  penal  in  their  character  or 
effects.^ 

§  1180.  The  various  rules  of  interpretation  and  construction 
which  have  a  direct  bearing  upon  this  class  of  statutes  have 
been  incidentally  cited  and  discussed  in  the  preceding  por- 
tions of  this  work,  especially  those  which  govern  statutes 
conferring  powers  to  be  exercised  over  real  property.  It  is 
now  proposed  —  contrary  to  the  original  plan  of  the  work  — 

1  Smith's  Com.  854;  Sharp  v.  Speir,  4  HiE  (N.  T.),  76;  Smith  v. 
Spooner,  3  Pick.  (Mass.)  229;  Wales  v.  Stetson,  2  Mass.  143,  146;  Tide 
Water  Canal  Co.  o.  Archer,  9  Gill  &  J.  (Md.)  479  ;  Broom's  Legal  Max- 
ims, 3-6  and  465. 
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to  conclude  this  chapter  with  a  concise  statement  of  those 
rules  which  are  generally  applied  in  the  interpretation  and 
construction  of  statutes  of  every  class,  inasmuch  as  they  in- 
directly aid  in  arriving  at  a  proper  conclusion  in  the  exposi- 
tion of  statutes  affecting  real  estate.  "  There  is  a  primeval 
principle  in  man  which  ever  urges  him  with  irresistible  power 
to  represent  outwardly  that  which  moves  him  within:  a  press- 
ing urgency  of  utterance."  ^  Whatever  may  be  our  thoughts, 
emotions,  will,  desires,  or  commands,  the  object  we  have  in 
view  can  alone  be  accomplished  by  resorting  to  outward  mani- 
festations. There  is  no  direct  communion  between  the  minds 
of  men.  Signs  are  the  only  mediums  of  communication. 
"The  signs  which  man  uses  —  the  using  of  which  implies 
intention  —  for  the  purpose  of  conveying  ideas  or  notions  to 
his  feUow-creatures  are  very  various ;  for  instance,  gestures, 
signals,  telegraphs,  monuments,  sculptures  of  all  kinds,  pic- 
torial and  hieroglyphic  signs,  the  stamp  on  coins  and  seals, 
beacons,  buoys,  insignia,  ejaculations,  ai-ticnlate  sounds,  or 
their  representatives, — that  is,  phonetic  characters,  on  stones, 
wood,  leaves,  paper,  etc.,  entire  periods  or  single  words, 
names  in  a  particular  place,  and  whatever  other  signs  —  even 
the  flowers,  in  the  flower  language  of  the  East  —  might  be 
enumerated."  ^  A  tear,  a  blush,  or  a  contortion  of  the  coun- 
tenance may  convey  the  emotion  or  thought  of  a  human  be- 
ing as  clearly  as  an  articulate  sound  or  a  written  statement. 
These  signs  are,  therefore,  used  to  convey  ideas ;  and  inter- 
pretation, in  its  widest  sense,  is  tlie  discovery  and  representa- 
tion of  the  true  meaning  of  them.  The  true  meaning  of  any 
sign  is  that  which  the  person  who  used  it  is  desirous  of  ex- 
pressing. In  legal  literature  we  seldom  deal  with  any  other 
signs  than  words,  written  or  spoken.  All  laws  were  originally 
written,  or  have  been  reduced  to  writing,  by  judges  and  com- 
mentators. Statute  laws,  of  course,  are  invariably  in  writing 
or  print.  The  signs  used  by  the  legislature  are  words.  With 
the  interpretation  of  such  signs  as  are  used  by  the  law-making 
body  we  purpose  to  deal.    There  is  a  manifest  distinction 

I  Ldeber's  Legal  and  Political  Hennenentics,  ch.  1,  §  2. 
s  Lieber,  ch.  1,  §  3. 

1141 


§  1180       INTERPHETATION   AND    CONSTEUCTION   OF  STATDTES. 

between  interpretation  and  construction,  though  they  are  fre- 
quently confounded,  and  used  as  synonymous  terms.  Inter- 
pretation is  the  art  of  finding  out  the  true  sense  of  any  form 
of  words,  that  is,  the  sense  which  their  author  intended  to 
convey,  and  of  enabling  others  to  derive  from  them  the  same 
idea  which  the  author  intended  to  communicate.  Construc- 
tion, on  the  other  hand,  is  the  drawing  of  conclusions  re- 
specting subjects  that  lie  beyond  the  direct  expression  of  the 
text,  —  conclusions  which  are  in  the  spirit  though  not  within 
the  letter  of  the  text.  Construction  must,  therefore,  be  bri- 
dled by  the  true  principles  of  interpretation,  else  it  becomes 
a  dangerous  weapon  in  the  hands  of  a  judge,  giving  to  him 
a  species  of  legislative  discretion.  The  legislature  may  use 
words  which  every  one  understands,  and  which,  for  the  case  put 
in  the  text,  are  sufficiently  clear ;  but  if  yon  were  to  ask  each 
individual  composing  that  body,  as  to  the  exact  limits  to  which 
he  wishes  to  see  the  rule  extended,  or  put  to  him  a  number 
of  cases  in  progressive  connection  with  each  other,  he  himself 
would  be  doubtful,  in  most  instances,  how  far  he  would  extend 
the  application  of  the  rule.  The  consequence  is  that  interpre- 
tation may  be  according  to  the  more  or  less  comprehensive 
sense  in  which  the  words  are  used.  There  are  but  few  words 
which  have  not  a  contracted  and  extended  sense ;  it  is  this 
which  creates  the  necessity  of  interpretation.  The  human 
mind  is  incapable  of  anticipating,  in  an  order  or  law,  every 
possible  combination  of  facts  which  may  arise,  and  fixing 
a  definite  rule  by  which  every  case  may  be  governed;  this 
gives  rise  to  the  doctrine  of  construction.  Interpretation 
gives  effect  to  the  intention  of  the  legislature,  as  manifested 
by  a  sound  exposition  of  the  words  of  the  text ;  while  con- 
struction resorts  to  analogies,  and,  treating  the  text  as  sim- 
ply putting  cases  by  way  of  example,  holds  that  all  cases 
which  stand  upon  the  same  footing  of  reason  and  justice 
as  those  enumerated  were  designed  to  be  embraced  by  the 
law-giver.  The  one  carries  into  effect  the  open,  and  the 
other  the  secret,  intent  of  the  law.  But  courts  sometimes, 
in  the  exercise  of  that  discretionary  power  which  the  doc- 
trine of  construction  gives  rise  to,  make  some  remarkable 
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decisions.  Indeed,  the  tendency  of  the  doctrine  is  to  drive 
the  judges  to  extremes,  neither  of  which  is  permissible  on 
general  principles. 

§  1181.  A  statute  may  be  defined  to  be  the  written  will  of 
the  legislative  body  of  a  State,  solemnly  expressed,  according 
to  the  forms  prescribed  in  the  constitution, —  an  act  of  the 
legislature.  The  word  is  used  in  contradistinction  to  the 
common  law.  Statutes  are  divided  into  classes,  each  dis- 
tinguished by  a  technical  name.  They  are  general  or  special, 
public  or  private.  A  general  or  public  act  is  a  universal  rule, 
that  regards  the  whole  community ;  of  which  the  courts  are 
bound  to  take  notice  judicially  and  ex  officio,  without  the  stat- 
ute being  particularly  pleaded  or  formally  set  forth  by  the 
party  who  claims  an  advantage  imder  it.  Occasionally  a  pri- 
vate statute  is  in  terms  declared  to  be  a  public  statute.  The 
only  effect  of  this  declaration  is  to  compel  the  courts  to  take 
judicial  notice  of  it.  Special  or  private  acts  are  rather  ex- 
ceptions than  rules,  being  only  those  which  operate  upon 
particular  persons  and  private  concerns.  Of  these  the  courts 
are  not  bound  to  take  notice,  unless  they  be  formally  shown 
and  pleaded.  Statutes  are  also  either  declaratory  of  the 
common  law,  or  remedial  of  some  defects  therein.  A  declara- 
tory statute  is  one  passed  for  the  purpose  of  putting  an  end 
to  a  doubt  as  to  what  the  common  law  was  at  the  time  of  its 
enactment,  and  which  in  effect  declares  what  that  law  then 
was,  and  had  ever  been.  So  a  statute  which  declares  the 
meaning  of  a  prior  statute,  upon  the  construction  of  which 
doubts  had  arisen,  is  called  a  declaratory  act.  Remedial  stat- 
utes are  those  which  are  made  to  supply  the  defects,  or  abridge 
the  superfluities  which  experience  may  prove  to  exist  in  the 
common  law.  This  class  is  subdivided  into  enlarging  statutes, 
by  which  the  common  law  is  rendered  more  comprehensive 
and  extended  than  it  was  before ;  and  into  restraining  stat- 
utes, whereby  the  common  law  is  narrowed  down  to  that 
which  is  regarded  by  the  legislature  as  just  and  proper.  The 
term  remedial  is  also  applied  to  statutes  which  confer  upon 
parties  a  new  right  and  a  new  remedy  to  enforce  it,  or  which 
simply  recognize  a  common-law  right,  and  give  to  the  injured 
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party  a  cumulative  remedy.^  Another  division  of  statutes  is 
into  temporary  and  perpetual.  A  temporary  statute  is  one 
which  is  limited  in  its  duration  at  the  time  of  its  enactment ; 
whereas  a  perpetual  statute  is  one  which  is  not  limited  by 
express  words,  and  consequently  continues  in  full  force  and 
effect  until  repealed  by  the  legislature.  Still  another  division 
is  into  affirmative  and  negative.  An  affirmative  statute  is 
one  which  is  affirmative  in  its  terms ;  such  a  statute  does 
not  abrogate  or  repeal  the  common  law.  To  illustrate :  a 
statute  authorizing  the  acknowledgment  of  deeds,  and  de- 
claring the  certificate  of  the  officer  evidence  of  the  due  and 
legal  execution  of  the  deed,  is  an  affirmative  statute,  and  does 
not  take  away  the  common-law  mode  of  proving  the  execution 
of  the  deed  by  the  subscribing  witnesses,  or  in  any  other 
mode  known  to  the  common  law.  A  negative  statute,  on  the 
other  hand,  is  expressed  in  negative  terms,  and  so  controls 
the  common  law  that  it  has  no  force  in  opposition  to  the  stat- 
ute. Examples  of  this  'class  of  statutes  may  be  thus  given : 
The  recording  laws  declare  a  deed  void  as  to  subsequent  pur- 
chasers, unless  it  is  recorded  in  the  time  prescribed  by  the 
statute:  the  statute  of  frauds  declares  that  no  action  shall 
be  brought  whereby  the  defendant  shall  be  charged  with  the 
debt  of  another,  unless  the  promise  is  in  writing  and  signed 
by  the  defendant ;  and  the  stamp  acts  provide  that  no  written 
instrument  shall  be  received  in  evidence,  unless  regularly 
stamped,  etc.  In  all  of  these  instances  the  statutes  super- 
sede the  common  law, — repeal  it  by  implication,  because  both 
cannot  be  enforced.  And,  lastly,  some  statutes  are  called 
penal.  By  this  term  is  not  only  included  those  statutes  which 
inflict  a  penalty,  or  ex  vi  termini,  work  a  forfeiture,  but  it 
extends  to  all  statutes  which  give  a  summary  remedy  :  those 
made  in  favor  of  corporations  or  individuals  in  derogation  of 
common  right ;  those  made  in  derogation  of  the  common  law ; 
those  which  affect  property ;  those  which  are  technically 
called  disabling  acts  ;  and  statutes  which  impose  restrictions 
upon  trade  or  common  occupations,  or  which  levy  an  excise 
or  tax  upon  the  citizen,  —  indeed,  it  embraces  all  laws  which 

I  1  Black.  Com.  85,  87. 
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in  any  manner  affect  the  liberty  or  property  of  the  citizen,  in 
violation  of  the  established  maxims  of  the  common  law.  The 
civil-law  division  of  statutes  recognized  but  three  classes : 
real,  personal,  and  mixed.  Real  statutes  related  to  property 
in  terms ;  personal,  to  persons  alone,  and  only  treated  of  prop- 
erty incidentally ;  mixed  were  those  which  equally  concerned 
persons  and  property. 

§  1182.  The  common-law  rules  by  which  courts  expound 
statutes  being  founded  upon  the  reasoning  of  the  ethical 
writers,  and  borrowed  from  the  civilians,  it  is  proper  to  re- 
view, in  a  concise  manner,  the  principles  by  which  the  writers 
upon  the  natural  and  civil  law  were  governed  in  construing 
and  interpreting  a  given  text.  Lieber,  in  his  work  on  "  Le- 
gal and  Political  Hermeneutics,"  thus  defines  the  different 
species  of  interpretation :  1.  Close  —  where  for  just  reasons 
connected  with  the  formation  and  character  of  the  text  we 
are  induced  to  take  the  words  in  their  narrowest  meaning. 

2.  Extensive  —  that  which  induces  us  towards  the  adoption 
of  the  more  or  most  comprehensive  signification  of  the  words. 

3.  Extravagant  —  that  mode  of  interpretation  which  substi- 
tutes such  meaning  as  is  evidently  beyond  the  true  meaning, 
and  hence  not  genuine.  4.  Free  or  unrestricted  —  that  which 
proceeds  simply  on  the  general  principles  of  interpretation  in 
good  faith,  without  being  tied  down  by  any  specific  or  supe- 
rior principle.  5.  Limited  or  restricted — this  takes  place 
when  other  rules  and  principles  than  those  which  are  strictly 
speaking  hermeneutic  limit  and  control  us.  6.  Predestinated 
—  is  that  where  the  person  who  interprets,  either  consciously 
or  unknown  to  himself,  yet  laboring  under  a  strong  bias  of 
mind,  makes  the  text  subservient  to  his  preconceived  views, 
or  some  object  he  desires  to  arrive  at.  This  seems  to  be 
frequently  adopted  as  the  rule  of  action  by  judges  and  law- 
yers. It  seems  to  be  an  artful  rule,  devised  by  the  cunning, 
to  prove  that  a  text  means  something  which  never  entered 
into  the  mind  of  the  author  of  it.  7.  Authentic  —  or 
that  which  proceeds  from  the  author  himself.  Professor  Lie- 
ber also  divides  construction  into  close,  comprehensive,  and 
transcendent  or  extravagant,  and  thus  defines  them :  1.  Close 
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— that  which  inclines  to  the  directest  possible  application  of 
the  text,  or  the  principles  it  involves ;  to  new  or  unprovided 
cases,  or  to  contradictory  parts,  —  in  short,  to  subjects  which 
lie  beyond  the  words  of  the  text.  2.  Comprehensive — or  that 
which  inclines  to  an  extensive  application  of  the  text,  or  the 
principles  which  it  involves  ;  to  new,  unprovided,  or  not  suf- 
ficiently specified  cases  or  contradictions.  3.  Transcendent 
—  or  that  which  is  derived  from,  or  founded  upon,  a  principle 
superior  to  the  text,  and,  nevertheless,  aims  at  deciding  on 
subjects  belonging  to  the  province  of  that  text.  4.  Extrava- 
gant —  is  that  which  carries  the  effect  of  the  text  beyond  its 
true  limits,  and  is,  therefore,  no  longer  genuine  construction, 
as  the  previous  species  becomes  of  a  more  and  more  doubt- 
ful character,  the  more  it  approaches  to  this.  The  difference 
between  transcendent  and  extravagant  construction  is  this: 
the  former  remains,  in  spite  of  its  transcendency,  within  the 
spirit  of  the  law,  or  document  to  be  construed,  while  ex- 
travagant construction  abandons  it.  That  the  attempt,  by 
malconstruction,  to  carry  designs  into  the  sphere  of  an  in- 
strument, amounis  to  the  same  with  carrying  the  effect  be- 
yond its  limits,  is  clear.  Having  ascertained  the  different 
species  of  interpretation  and  construction,  Lieber  proceeds  to 
note  the  following  principles  of  interpretation,  to  be  applied 
to  every  kind  of  text :  1.  We  must  convince  ourselves  of  the 
genuineness  of  the  text  to  be  interpreted.  2.  No  sentence,  or 
form  of  words,  can  have  more  than  one  true  sense,  and  it  is 
this  we  must  inquire  for.  This  is  the  basis  of  all  interpreta- 
tion. Interpretation  without  it  has  no  meaning.  Every  man 
or  body  of  persons  making  use  of  words  does  so  in  order  to 
convey  a  certain  meaning ;  and  to  find  this  precise  meaning 
is  the  object  of  all  interpretation.  To  have  two  meanings  in 
view  is  equivalent  to  having  no  meaning,  and  amoimts  to 
absurdity.  3.  In  no  case  of  human  life,  in  which  we  are 
called  upon  to  act  —  to  apply  rules  or  to  understand  what 
others  say  —  can  we  dispense  with  common-sense  and  good 
faith ;  but  they  are  peculiarly  requisite  in  interpretation,  be- 
cause its  object  is  to  discover  something  that  is  doubtful,  ob- 
scure, veiled ;  which  therefore  may  admit  of  different  expla- 
1146 


INTERPRETATION  AND   CONSTRUCTION  OP  STATUTES.       §  1182 

nations.  If  without  coilimon-sense  we  make,  even  of  strict 
syllogism,  an  instrument,  apparently,  to  prove  absurdities,  how 
much  more  are  those  two  ingredients  of  all  honesty  neces- 
sary in  interpretation.  Common-sense  and  good  faith  are  the 
leading  stars  of  all  genuine  interpretation.  Good  faith  and 
interpretation  mean  that  we  conscientiously  desire  to  arrive 
at  truth,  that  we  honestly  use  all  means  to  do  so,  and  that 
we  strictly  adhere  to  it  when  known  to  us;  it  means  the 
shunning  of  subterfuges,  quibbles,  and  political  shuffling ;  it 
means  that  we  take  the  words  fairly  as  they  were  meant. 
4.  We  have  to  take  words  in  their  most  probable  sense,  not 
in  their  original,  etymological,  or  classical,  if  the  text  be 
such  that  we  cannot  fairly  suppose  the  author  used  the  words 
with  skill,  knowledge,  and  accurate  care  and  selection.  5.  We 
must  try  to  ascertain  the  meaning  of  doubtful  words  from 
other  passages  of  the  same  text;  or,  6.  Ascertain  it  from 
other  sources  which  we  consider  fully  competent.  The  doc- 
trine of  contemporaneous  interpretation  is  founded  upon  this 
principle.  7.  If  technical  terms,  belonging  distinctly  to  the 
terminology  of  an  art  or  science,  are  used  as  such,  the  same 
good  faith  demands  that  they  must  be  taken  in  their  techni- 
cal, and  not  in  their  common,  sense.  8.  Tropes  are  to  be 
taken  as  tropes,  and  direct  expressions  as  direct.  9.  The 
special,  particular,  and  inferior  cannot  militate  with  the  gen- 
eral and  superior.  10.  We  must  endeavor  to  arrive  at  the 
sense  in  which  words  are  used,  as  much  as  possible  from  the 
words  themselves,  and  bring  to  our  assistance  extraneous 
principles,  rules,  or  other  aid,  in  that  measure  and  degree 
only  as  the  strictest  interpretation  becomes  difficult  or  im- 
possible. 11.  That  which  is  probable  is  preferable  to  the 
improbable  ;  the  fair  to  the  unfair ;  the  customary  to  the  un- 
usual ;  the  easy  to  the  difficult ;  the  intelligible  to  the  imin- 
telligible.  12.  We  are  to  follow  the  special  rules  of  inter- 
pretation which  have  been  prescribed  by  proper  authority. 
13.  We  must  endeavor  to  find  assistance  in  that  which  is 
near,  before  we  resort  to  that  which  is  less  so.  Thus,  we 
must  first  try  to  ascertain  the  meaning  of  the  text  from  the 
words   used;  if  we  do  not  understand  the  words,  we  try 
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whether  its  connection  in  a  sentence  will  shed  light  upon  it ; 
if  we  do  not  succeed,  we  endeavor  to  derive  assistance  from 
the  period ;  if  this  be  unavailing,  we  examine  the  whole  in- 
strument or  work ;  if  that  leads  us  to  no  satisfactory  result, 
we  examine  other  writings,  etc.,  of  the  same  author;  and  if 
that  does  not  suffice,  we  resort  to  contemporaneous  writers,  or 
declarations,  or  laws,  similar  to  that  which  forms  our  text. 

§  1183.  The  rules  of  construction  laid  down  by  Lieber  are  : 
1.  That  the  principles  of  interpretation,  when  applicable  at 
all,  constitute  valid  rules  of  construction.  2.  That  the  main 
guide  of  construction  is  analogy,  or  rather  reasoning  by 
parallelism.  3.  That  the  aim  and  object  of  the  text  are 
essential,  if  distinctly  known,  in  construing  them.  4.  So, 
also,  are  the  causes  of  a  law.  5.  That  no  text  imposing 
obligations  is  understood  to  demand  impossible  things.  6. 
That  privileges  or  favors  are  to  be  construed  so  as  to  be 
least  injurious  to  the  non-privileged  or  unfavored.  7.  That 
the  more  the  text  partakes  of  the  nature  of  a  compact,  or 
solemn  agreement,  the  closer  ought  to  be  its  construction. 
8.  That  a  text  imposing  a  performance  expresses  the  mini- 
mum, if  the  performance  is  a  sacrifice  to  the  performer ;  the 
maximum,  if  it  involves  a  sacrifice  or  sufferance  on  the  side 
of  the  other  party.  9.  That  the  construction  ought  to  har- 
monize with  the  substance  and  spirit  of  the  text.  10.  That 
the  effects  which  would  result  from  the  one  or  the  other  con- 
struction may  guide  us  in  deciding  which  construction  we 
ought  to  adopt.  11.  That  the  older  a  law,  or  any  text  con- 
taining regulations  of  our  actions,  though  given  long  ago, 
the  more  extensive  the  construction  must  be  in  certain  cases. 
12.  That  nothing  contributes  more  to  the  substantial  protec- 
tion of  individual  liberty  than  an  habitually  close  interpre- 
tation and  construction.  13.  It  is  important  to  ascertain 
whether  the  words  were  used  in  a  definite,  absolute,  and  cir- 
cumscribed meaning,  or  in  a  generic,  relative,  or  expansive 
character.  14.  Let  the  weak  have  the  benefit  of  a  doubt,  with- 
out defeating  the  general  object  of  the  law ;  let  mercy  pre- 
vail, if  there  be  real  doubt.  15.  A  consideration  of  the  entire 
text  or  discourse  is  necessary,  in  order  to  construe  fairly  and 
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faithfully.  16.  Above  all,  be  faithful  in  all  construction. 
It  is  not  the  object  of  construction  to  force  extraneous  matter 
into  a  text.  The  same  principles  constitute  the  basis  of 
interpretation  and  construction  in  the  civil  code.^  The  best 
classification  of  the  several  species  of  construction  and  in- 
terpretation is  that  of  Rutherford :  he  divides  them  into 
literal,  rational,  and  mixed.  1.  Literal  —  where  we  collect 
the  intention  from  the  words  only,  as  they  lie  before  us.  2. 
Rational  —  where  the  words  do  not  express  that  intention 
perfectly,  but  exceed  or  fall  short  of  it,  and  we  are  to  collect 
it  from  rational  or  probable  conjecture  only.  3.  Mixed  — 
where  .the  words,  though  they  do  express  the  intention  when 
they  are  rightfully  understood,  are  of  themselves  of  doubtful 
meaning,  and  we  are  bound  to  have  resort  to  like  conjecture, 
to  find  out  in  what  sense  they  are  used.  The  principles 
applicable  to  each  class  of  expositions  are  similar  to  those 
laid  down  by  Lieber. 

§  1184.  The  common  law,  though  it  resorts  to  the  same 
principles,  for  the  purpose  of  ascertaining  the  true  intent  of 
the  law-giver,  is  more  simple  in  the  classification  of  the 
species.  There  are  but  two  modes  of  interpreting  and  con- 
struing statutes  known  to  that  law,  —  liberally  and  strictly. 
To  expound  a  statute  strictly,  is  to  adhere  precisely  to  the 
words  or  letter  of  the  law,  which  includes,  of  course,  fewer 
particulars  than  a  freer  construction.  To  interpret  it  lib- 
erally, largely,  or  comprehensively,  is  to  carry  the  meaning 
of  the  law-giver  into  more  complete  effect  than  a  strict 
or  confined  exposition  would  allow.  This  latter  mode  is 
analogous  to  the  rational  rule  of  the  civil  law,  and  ethical 
writers. 

§  1185.  Such  being  the  general  principles  by  which  trea- 
ties, laws,  and  contracts  are  expounded,  the  reader  is  pre- 
pared for  the  particular  rules  and  maxims  which  the  courts 
of  England  and  this  country  lay  down  in  construing  statutes 
of  different  kinds ;  and  they  are  inserted  here  for  the  conven- 
ience of  tlie  profession.  The  author  is  aware  that  there  are 
many  other  rules  of  construction  not  to  be  found  in  the  fol- 

1  Smith's  Com.,  ch.  12;  Tattel's  Laws  of  Nations,  ch.  17. 
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lowing  digest ;  but  he  is  confident  that  in  no  other  book  can 
as  many  be  found,  and  so  conveniently  arranged  for  the  use 
of  the  practitioner. 

MAXIMS  AND  RULES  OP  INTERPRETATION  AND  CONSTRUCTION. 

§  1186.  1.  Courts  have  nothing  to  do  with  the  propriety 
or  expediency  of  a  statute.^  2.  The  rules  and  maxims  of 
interpretation  and  construction,  laid  down  by  the  sages  of  the 
common  law,  must  be  adhered  to.*  3.  The  common  law 
enters  largely  into  the  construction  of  every  statute,  and  a 
just  interpretation  is  ever  controlled  by  that  law.^  4.  It  is 
said  to  be  the  best  construction  of  a  statute,  to  expound  it  as 
near  to  the  rule  and  reason  of  the  common  law  as  possible, 
and  by  that  course  which  that  law  observes  in  similar  cases.* 
5.  When  a  power  is  given  by  statute,  but  the  means  of  exe- 
cuting it  are  not  prescribed,  the  power  must  be  executed 
according  to  the  course  of  the  common  law ;  and  where  the 
provisions  of  the  statute  ai'e  general,  it  is  subject  to  the  con- 
trol and  order  of  the  common  law,  —  in  other  words,  the 
statute  is  to  receive  such  a  construction  as  may  be  agreeable 
to  the  rules  of  the  common  law  in  cases  of  that  nature.^ 

§  1187.  6.  When  a  word  is  used  in  a  statute,  which  has  a 
well-known  and  definite  meaning  at  common  law,  it  is  pre- 
sumed that  the  legislature  intended  to  use  it  in  that  sense.® 

'  People,  ex  rel.  Hamilton,  v.  HI.  &  Mich.  Canal  Com.,  4  HI.  153;  8 
Johns.  (N.  Y.)  51. 

2  People,  ex  rel.  Hamilton,  u.  HI.  &  Mich.  Canal  Com.,  4  HI.  153,  157; 
Paulina's  Cargo  ».  United  States,  7  Cranch  (U.  S.),  52;  1  Kent,  Com. 
465  ;  Barry  v.  MandeU,  10  Johns.  (N.  Y.)  563,  579. 

«  Barry  v.  Mandell,  10  Johns.  (N.  Y.)  563,  586. 

*  Dwarris,  695;  Miles  v.  Williams,  1  P.  Williams,  248,  252;  Thursby 
V.  Plant,  1  Saunders,  237,  240;  Barry  v.  Mandell,  10  Johns.  (N.  Y.)  563, 
579;  Ailesbury  v.  Pattison,  Doug.  27;  B«x  v.  Lexdale,  1  Burr.  445;  1 
Kent,  Com.  464;  6  Bacon,  Abr.  383;  Coke,  Littleton,  272  b\  Plowden, 
Com.  365;  3  Coke,  7;  4  id.  4. 

6  6  Bacon,  Abr.  title  Statute,  383,  384. 

»  6  Bacon,  Abr.  383;  Smith  ».  Harmon,  6  Mod.  143;  1  N.  H.  555,  556; 
Bedell  «.  Janney,  9  111.  205,  206;  Adams  v.  Turrentine,  8  Ired.  (N.  C.) 
147;  Dwarris,  696. 
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7.  When  a  statute  makes  an  innovation  upon  the  established 
principles  of  the  common  law,  it  must  be  strictly  construed.^ 

8.  The  power  to  construe  statutes  is  vested  in  the  courts 
alone.2  9.  The  legislature  have  no  right  to  usurp  this  judicial 
prerogative  by  means  of  declaratory  and  explanatory  laws, 
especially  where  they  injuriously  affect  vested  rights.^  10. 
The  rules  for  the  construction  of  statutes  are  the  same  at 
law  and  in  equity.* 

§  1188.  11.  There  is  no  difference  in  the  rules  of  con- 
struction, applicable  to  public  and  private  statutes.^  12.  The 
validity  of  a  rule  of  construction  is  not  to  be  tested  by 
extreme  cases.®  13.  The  intention  of  the  legislature  must 
always  control  in  the  construction  of  a  statute."  14.  All 
statutes,  whether  penal  or  remedial,  are  to  be  construed 
according  to  the  apparent  intent  of  the  legislature,  to  be 
gathered  from  the  entire  language  used,  in  connection  with 
the  subject-matter  and  purpose  of  the  law.^    15.  The  court 

1  M'Queen  r.  Middletown  Manuf.  Co.,  16  Johns.  (N.  Y.)  7;  Rue  ». 
Alter,  5  Denio  (N.  T.),  119;  Smith  v.  Moffat,  1  Barb.  (N.  Y.)  65; 
Hall  V.  Irwin,  7  HI.  184;  Moore  v.  Hamilton,  Id.  429;  Schuyler  County 
V.  Mercer  Counfy,  9  id.  20;  Commonwealth  v.  Messenger,  4  Mass.  462, 
471;  Gibson  ».  Jenney,  15  id.  205;  Commonwealfji  v.  Enapp,  9  Pick. 
(Mass.)  496;  Wilbur  v.  Crane,  13  id.  284;  Lock  r.  Miller,  3  Stew.  &  P. 
(Ala.)  13;  Young  v.  M'Kenzie,  3  Ga.  31;  Miller  v.  Childress,  2  Humph. 
(Tenn.)  320. 

*  1  Blackstone,  Com.  87,  note  26 ;  Dash  v.  Van  Kleeck,  7  Johns.  (N.  Y.) 
477,  494,  508,  509. 

»  Dash  V.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  508,  509. 

*  Talbot's  Lessee  v.  Simpson,  Peters  C.  C.  (U.  S.)  188. 
«  BarUett  «.  Morris,  9  Port  (Ala.)  266. 

«  8  Johns.  (N.  Y.)  420,  421;  Sumner  v.  BueU,  12  id.  475,  483. 

'  King  p.  Younger,  5  Dumf .  &  E.  T.  R.  449 ;  Faw  p.  Marsteller,  2 
Cranch  (U.  S),  10 ;  United  States  o.  Fisher,  Id.  358,  386 ;  Minor  v.  Mech. 
Bank  of  Alexandria,  1  Pet.  (U.  S.)  64;  Wilkinson  «.  Leland,  2  id.  627, 
662 ;  People,  ex  rel.  Hamilton,  v.  HI.  &  Mich.  Canal  Com.,  4  111.  153;  Beall 
p.  Harwood,  2  Har.  &  J.  (Md.)  167;  Staniels  v.  Raymond,  4  Cush.  (Mass.) 
314;  Riddick  v.  Governor,  1  Mo.  147;  Brown  o.  Wright,  13  N.  J.  L.  240; 
Jackson  d.  Scofield  v.  Collins,  3  Cow.  (N.  Y.)  89 ;  Jackson  d.  Hicks  v. 
Van  Zandt,  12  Johns.  (N.  Y.)  164, 176;  People  «.  Utica  Ins.  Co.,  15  id. 
358;  Crocker  o.  Crane,  21  Wend.  (S.  Y.)  211. 

8  Bawson  v.  State,  19  Conn.  292. 
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must  judge  of  the  intent  of  the  legislature,  from  the  language 
they  have  used  to  express  that  intent ;  and  where  the  language 
is  clear  and  explicit,  and  susceptible  of  but  one  meaning,  and 
there  is  nothing  incongruous  in  the  act,  the  court  is  bound  to 
suppose  the  legislature  intended  what  their  language  imports.^ 
§  1189.  16.  Although  it  is  a  fundamental  rule  that  every 
law  must  be  construed  according  to  the  intention  of  the 
makers,  that  intention  is  never  resorted  to  for  any  other 
purpose  than  to  ascertain  what  they,  in  fact,  intended  to  do, 
and  not  for  the  purpose  of  ascertaining  what  they  have  done.^ 

17.  Where  a  law  is  plain  and  unambiguous,  whether  ex- 
pressed in  general  or  more  limited  terms,  there  is  no  room 
left  for  construction,  and  a  resort  to  extrinsic  circumstances 
is  not  permitted  for  the  purpose  of  ascertaining  the  meaning.^ 

18.  In  such  cases  the  legislative  wiU  must  be  obeyed  by  the 
courts.*  19.  Courts  may  give  a  sensible  and  reasonable  in- 
terpretation to  legislative  expressions  which  are  obscure,  but 
they  have  no  right  to  distort  those  which  are  clear  and  intelli- 
gible.^ 20.  The  ordinary  rule  is,  that  the  intention  can  only 
be  determined  by  the  fair  and  natural  import  of  the  terms 
used,  and  in  view  of  the  subject-matter  of  the  law.® 

§  1190.  21.  Without  reference  to  any  traditional  history  of 
the  occasion  of  the  enactment  of  the  statute,  unless  that  re- 
sults from  some  known  state  of  embarrassment  under  the 
former  law.^  22.  Where  the  language  is  so  obscure  as  to  cloud 
the  intention,  or  when  it  is  couched  in  ambiguous  terms,  so 
that  the  real  meaning  is  doubtful,  then  every  extrinsic  fact 
and  circumstance  may  be  resorted  to  for  the  purpose  of 

'  Barstow  v.  Smith,  Walk.  Ch.  (Mich.)  394. 

2  Flagg  V.  Hunger,  3  Barb.  (N.  Y.)  9. 

'  Bartlett  v.  Morris,  9  Port.  (Ala.)  266. 

*  United  States  v.  Fisher,  2  Cranch  (U.  S.),  358;  Jarrot  v.  Jarrot,  7 
111.  1 ;  McAlexander  ».  Lee,  8  A.  K.  Marsh.  (Ky.)  483, 489;  Wilkinson  v. 
Leland,  2  Pet.  (U.  S.)  627,  662;  Ellis  v.  Paige,  1  Pick.  (Mass.)  45;  Hol- 
brook  V.  Holbrook,  Id.  250. 

«  Pearce  v.  Atwood,  13  Mass.  324,  343. 

8  Barker  v.  Esty,  19  Vt.  131;  Ezekiel  v.  Dixon,  3  Ga.  146;  Catlin  v. 
Hull,  21  Vt.  152;  Ruggles  </.  Washington  County,  3  Mo.  496;  Winslow 
V.  Kimball,  25  Me.  493.  '  Barker  v.  Esty,  19  Vt.  131. 

1152 


MAXIMS   AND   EULES.  §  1192 

ascertaining  the  unexpressed  intention  of  the  legislature.^ 
23.  Thus,  you  may  resort  to  the  title  of  the  statute.^  24.  To 
the  preamble.^    25.  To  usage  under  it.* 

§  1191.  26.  To  a  comparison  with  other  laws.^  27.  To 
contemporaneous  construction.®  28.  To  arguments  founded 
upon  the  hardship  of  the  law.''  29.  To  the  history  and 
situation  of  the  country  at  the  time  the  law  was  enacted.^ 
30.  To  the  reason  and  spirit  of  the  law.^ 

§  1192.  31.  To  the  inconveniences  which  will  result  from 
a  particular  construction.^"    32.  To  the  absurd  consequences 

1  United  States  v.  Fisher,  2  Cranch  (U.  S.),  358;  Paulina's  Cargo  v. 
United  States,  7  id.  52. 

»  1  Kent,  469;  United  States  v.  Palmer,  3  Wheat.  (U.  S.)  610;  United 
States  V.  Fisher,  2  Cranch  (U.  S.),  358;  Bristol  v.  Barker,  14  Johns. 
(N.  Y.)  206;  State  v.  Stephenson,  2  Bailey  (S.  C),  334;  Burgett's  Lessee 
V.  Burgett,  1  Ohio,  469 ;  Bartlett  v.  Morris,  9  Port.  (Ala.)  266 ;  Eastman 
V.  McAlpin,  1  Ga.  157. 

»  4  Term,  793;  2  Cowper,543;  3  Soammon,465;  15  Johns.  (HT.  Y.)  89, 
Id.  390;  Coke,  Littleton,  79  a;  3  McCord,  298;  1  Pick.  (Mass.)  248; 
1  Harrington,  285;  Eastman  v.  McAlpin,  1  Ga.  157;  1  Kent,  461. 

*  King  V.  Hogg,  1  Dnrnf.  &  E.  T.  R.  728;  M'Keen  v.  Delancy's  Es- 
tate, 5  Cranch  (U.  S.),  22;  Madison  County  t;.  Bartlett,  2  111.  71;  Isaacs 
V.  Steel,  4  id.  97,  100;  Edwards  v.  Pope,  Id.  465,  470;  Kernion  ».  Hills, 
1  L:i.  Ann.  419;  Attorney-General  v.  Bank  of  Cape  Fear,  5  Ired.  Eq. 
(N.  C.)  71;  Morrison  v.  Barksdale,  Harper  (S.  C),  101. 

^  1  Blackstone,  Com.  60;  M'Cartee  v.  Orphan  Asylum  Soc,  9  Cow. 
(N.  Y.)  437,  506. 

«  1  Kent,  464;  Isaacs  t>.  Steel,  4  111.  97;  Edwards  t>.  Pope,  Id.  465; 
Sisk  V.  Smith,  6  id.  503,  517;  Jarrot  v.  Jarrot,  7  id.  1 ;  Chesnut  v. 
McShane's  Lessee,  16  Ohio,  599. 

'  Evans  ti.  Jordan,  9  Cranch  (U.  S.),  203. 

"  Preston  v.  Browder,  1  Wheat.  (U.  S.)  115;  People,  ex  rel.  Hamilton, 
V.  HI.  &  Mich.  Canal  Com.,  4  111.  153,  160;  3  Scammon,  609;  Henry  v. 
Tilson,  17  Vt.  479. 

*  Darousseau  v.  United  States,  6  Cranch  (U.  S.),  307;  People,  ex  rel. 
Hamilton,  v.  HI.  &  Mich.  Canal  Com.,  4  El.  153;  People,  ear  rel.  Attorney- 
General,  ».  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358;  Tonnele  v.  Hall,  4 
If.  Y.  140;  McAlexander  o.  Lee,  3  A.  K.  Marsh.  (Ky.)  483,  489. 

"  Coke,  Litt.  66  a,  and  Butler  &  H.  note  6;  United  States  v.  Fisher,  2 
Cranch  (U.  S.),  358;  People,  ex  rel.  Hamilton,  «;.  lU.  &  Mich.  Canal 
Com.,  4  HI.  153;  Kogers  v.  Goodwin,  2  Mass.  475;  Langdon  v.  Potter,  3 
id.  215;  Gore  r.  Brazier,  Id.  523,  539;  Ayers  v.  Knox,  7  id.  306;  Putnam 
V.  Longley,  11  Pick.  (Mass.)  487. 
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which  will  follow  it.^  33.  It  is  always  presumed  that  the  legis- 
lature intend  the  most  reasonable  and  beneficial  construction 
of  their  acts,  where  the  design  of  them  is  not  apparent.^ 
34.  If  it  is  apparent  that  by  a  particular  construction  of  a 
statute  in  a  doubtful  case  great  public  interests  will  be 
endangered  or  sacrificed,  it  ought  not  to  be  presumed  that 
such  a  construction  was  Intended  by  the  legislature.^  35.  The 
intention  must  be  collected  from  the  whole  act.* 

§  1193.  36.  The  most  natural  and  genuine  way  of  con- 
struing a  statute  is  to  construe  one  part  by  another  pai-t  of 
the  same  statute,  and  so  that,  if  possible,  no  sentence,  clause, 
or  word  shall  be  treated  as  superfluous,  void,  or  insignificant, 
and  especially  where  the  two  clauses  are  parts  of  the  same 
section,  inseparably  connected  with,  and  necessarily  dependent 
on,  each  other.^  37.  In  construing  a  statute,  courts  are  to 
look  to  the  language  of  the  whole  act ;  and  if  they  find,  in  any 
particular  clause,  an  ■expression  not  so  broad  in  its  import  as 
those  used  in  other  parts  of  the  statute,  if,  upon  a  view  of  the 
whole  act,  they  can  collect  the  real  intention  of  the  legislature 
from  the  broader  expressions,  it  is  their  duty  to  give  effect  to 
them.®  38.  If  any  part  of  a  statute  is  obscure,  intricate,  or 
doubtful,  the  proper  way  to  discover  the  intention  of  the  legis- 
lature is  to  consider  the  other  parts  of  the  act ;  for  the  words 
and  meaning  of  one  part  of  a  statute  frequently  lead  to  the 

»  United  States  v.  Fisher,  2  Cranch  (U.  S.).  338;  Brev.  App.  22; 
People,  ex  rel.  Hamilton,  v.  111.  &  Mich.  Canal  Com.,  4  111.  153. 

^  Richards  v.  Da^get,  4  Mass.  534 ;  Somerset  v.  Dighton,  12  id.  383. 

'  People,  ex  rel.  Hamilton,  v.  111.  &  Mich.  Canal  Com.,  4  111.  153. 

«  1  Kent,  Com.  461 ;  United  States  v.  Fisher,  2  Cranch  (U.  S.),  358; 
Mason  o.  Finch,  3  lU.  223 ;  Davis  o.  Haydon,  4  id.  35 ;  People,  ex  rel. 
Hamilton,  v.  111.  &  Mich.  Canal  Com.,  Id.  153;  Jackson  d.  Hicks  ti.  Van 
Zandt,  12  Johns.  (N.  T.)  175. 

s  Nichols  V.  Wells,  Sneed's  Deo.  (Ky.)  301;  Myers's  ed.  255;  Chesa- 
peake &  O.  Canal  Co.  v.  Baltimore  &'  O.  R.  Co.,  4  GUI.  &  J.  (Md.)  1; 
Opinion  of  Justices,  22  Pick.  (Mass.)  571  ;  Den  d.  James  v.  Du  Bois,  16 
N.  J.  L.  285;  Hutchen  v.  Niblo,  4  Blaokf.  (Tnd.)  148;  Attorney-General  o. 
Detroit  &  E.  PI.  R.  Co.,  2  Mich  138;  Reynolds  w.  Baldwin,  1  La.  Ann.  162. 

«  Torrance  ».  McDougald,  12  Ga.  526;  Mason  o.  Finck,  3  111.  223; 
Davis  V.  Haydon,  4  id.  37;  People,  ex  reU  Hamilton,  v.  HI.  &  Mich.  Canal 
Com,  Id.  157. 
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sense  of  the  other.'  39.  The  general  system  of  legislation 
upon  the  subject-matter  may  be  taken  into  view,  in  order 
to  aid  the  construction  of  one  statute  relating  to  the  same 
subject ;  and  it  is  proper  to  consider  other  statutes  in  pari 
materia,  whether  they  be  repealed  or  unrepealed.^  40.  In  the 
construction  of  statutes,  it  is  a  rule  of  universal  application, 
that  effect  must  be  given  to  the  words  used  by  the  legislature, 
if  there  be  no  uncertainty  or  ambiguity  in  their  meaning.^ 

§  1194.  41.  Where  words  in  a  statute  are  express,  plain, 
and  clear,  they  ought  to  be  imderstood  according  to  their 
natural  and  genuine  signification,  unless  by  such  exposition  a 
contradiction  or  inconsistency  would  arise  by  reason  of  some 
prior  or  subsequent  clause,  and  it  should  thence  appear  that 
the  intention  of  the  legislature  was  different.*  42.  The  nat- 
ural import  of  the  words  of  any  statute,  according  to  the 
common  use  of  them  when  applied  to  the  subject-matter  of 
the  act,  is  to  be  considered  as  expressing  the  intention  of  the 
legislature,  unless  the  intention  so  resulting  from  the  ordinary 
import  of  the  words  be  repugnant  to  sound,  acknowledged 
principles  of  national  policy.  If  that  intention  be  repugnant 
to  such  principles,  then  the  import  of  the  words  ought  to  be 
enlarged  or  restrained,  so  that  it  may  comport  with  those 
principles,  unless  the  intention  of  the  legislature  be  clearly 
and  manifestly  repugnant  to  them.^    43.  When  terms  of  art 

1  Mt^rader  v.  Carroll,  4  Md.  335. 

3  1  Kent,  433;  Church  u.  Crocker,  3  Mass.  17;  Thayer  v.  Bond,  Id.  296; 
Holbrook  v.  Holbrook,  1  Pick.  (Mass.)  248;  Mendon  v.  Worcester  County, 
10  id.  235;  United  States  v.  Freeman,  3  How.  (U.  S.)  556;  Bryan's  Heirs 
r.  Dennis,  4  Fla.  445;  Harrison  v.  Walker,  1  Ga.  32;  Frink  v.  King,  4 
111.  144;  Bruce  v.  Schuyler,  9  id.  221;  Commonwealth  v.  English,  2  Bibb 
(Ky.),  80;  Adams  v.  Commonwealth,  Id.  96;  Wallace  v.  Young,  5  T.  B. 
Mon.  (Ky.)  157;  People  v.  Utica  Ins.  Co.,  15  Johns.  (N.  T.)  358,  380; 
M'Cartee  v.  Orphan  Asylum  Soc,  9  Cow.  (N.  T.)  437,  507;  State  o. 
Garthwaite,  23  N.  J.  L.  143;  Hayes  v.  Hanson,  12  N.  H.  284;  State  v. 
Baldwin,  2  Bail.  (S.  C.)  541;  State  v.  Fields,  Id.  554;  Coleman  v.  David- 
son Acad.,  Cooke  (Tenn,),  258;  Isham  v.  Bennington  Iron  Co.,  19  Vt. 
230. 

»  United  States  v.  Warner,  4  M'Lean  C.  C.  (U.  S.)  463. 

*  Allen  r.  Mut.  F.  Ins.  Co.  in  Harford  County,  2  Md.  111. 

^  Opinion  o£  Justices,  7  Mass.  523. 
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or  peculiar  phrases  are  made  use  of,  it  must  be  presumed 
that  the  legislature  had  in  view  the  subject-matter  about 
which  such  terms  or  phrases  are  commonly  used.^  44.  In 
construing  an  ordinary  statute,  every  word  must  be  under- 
stood according  to  its  legal  meaning,  unless  the  context  shows 
that  the  legislature  used  it  in  its  more  popular  sense  ;  but  in 
penal  enactments,  where  it  is  sought  to  depart  from  the 
ordinary  meaning  of  the  words  used,  the  intention  of  the 
legislature  that  those  words  should  be  uiiderstood  in  a  larger 
or  more  popular  sense  must  plainly  appear .^  45.  Words  are 
to  be  understood  according  to  the  most  known  and  popular 
use  of  them.8 

§  1195.  46.  And  in  a  lawful  and  rightful  sense.*  47.  Also 
according  to  their  context.^  48.  And  the  subject-matter  of  the 
statute."  49.  But  technical  words  are  to  be  understood  in 
their  technical  sense.^  60.  In  the  construction  of  a  statute, 
a  word  which  has  two  significations  should  ordinarily  receive 
that  meaning  which  is  generally  given  to  it  in  the  community ; 
but  when  this  construction  would  contravene  the  manifest 
intention  of  the  legislature,  this  rule  must  be  departed  from, 
and  effect  given  to  the  intention  "of  the  law.^ 

§  1196.  51.  The  words  of  a  statute  ought  not  to  be  ex- 
pounded to  destroy  natural  justice.^  62.  Where  terms  or 
modes  of  expression  are  employed  in  a  new  statute,  which 
had  acquired  a  definite  meaning  and  application  in  a  previous 
statute  on  the  same  subject,  or  one  analogous  to  it,  they  are 
generally  supposed  to  be  used  in  the  same  sense;  and  in 
settling  the  construction  of  such  new  statute  regard  should 

1  Ex  parte  HaU,  1  Pick.  (Mass.)  261. 

*  Stephenson  v.  Higginson,  18  Eng.  Law  and  Eq.  50. 

s  1  Kent,  46;  M'Cartee  v.  Orphan  Asylum  Soc.,9  Cow.  (N.  T.)  506; 
1  Blackstone,  Com.  60. 

4  Coke,  Littleton,  381  b. 

«  1  Blackstone,  Com.  60.  «  Ibid. 

'  1  Blackstone,  Com.  60;  1  Kent,  462;  Merchants'  Bank  v.  Cook,  4 
Pick.  (Mass.)  405, 411 ;  United  States  v.  Magill,  1  Wash.  C.  C.  (U.  S.)  463 ; 
United  States  v.  Jones,  3  id.  209  ;  Wain  t».  Warlters,  5  East,  10 ;  State  v. 
Smith,  5  Humph.  (Tenn.)  394. 

8  Pavers  v.  Glass,  22  Ala  621.    •  «  Dwarris,  716. 
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be  had  to  the  known  and  established  interpretation  of  the 
former.!  63.  If  the  language  in  different  portions  of  a  statute 
is  inconsistent,  it  should  be  so  construed  as  to  accord  with  the 
leading  object  of  the  enactment.^  54.  When  the  words  of  the 
enacting  clause  of  a  statute  are  more  general  than  the  title, 
the  enacting  clause  must  govern.*  55.  General  words  in  a 
statute  are  to  receive  a  general  construction,  unless  there 
is  something  in  the  statute  to  restrain  their  operation.* 

§  1197.  66.  The  rule  that  general  and  unlimited  terms  are 
restrained  and  limited  by  particular  recitals,  where  used  in 
connection  with  them,  does  not  require  the  rejection  of  them 
entirely,  and  it  is  to  be  taken  in  connection  with  other  rules 
of  construction,  such  as  that  an  act  shall  be  so  construed  as 
to  carry  out  the  declared  intention  of  the  legislature.^  57.  If 
a  statute  makes  use  of  a  word,  in  one  part  of  it,  susceptible  of 
two  meanings,  and  in  another  part  it  is  used  in  a  definite 
sense,  it  is  to  be  understood  throughout  in  the  latter  sense, 
unless  the  object  to  which  it  applies,  or  the  connection  in 
•which  it  stands,  requires  it  to  be  differently  understood  in  the 
two  places.^  68.  K  a  statute,  which  grants  a  right  or  privi- 
lege, admits  of  two  interpretations,  one  of  which  is  extensive, 
and  the  other  more  restricted,  so  that  a  choice  is  fairly  open, 
and  either  may  be  adopted  without  violating  the  apparent 
object  of  the  grant,  and  if,  in  such  case,  one  interpretation 
would  render  the  grant  entirely  inoperative  and  worthless, 
while  the  other  would  give  it  force  and  effect,  the  latter 
should  be  adopted.^  69.  General  words  in  a  statute  do  not 
ordinarily  bind  the  sovereign  power ;  the  State  is  bound  only 
by  express  words  or  necessary  implication.^    60.  Where  a 

J  Whitcomb  o.  Rood,  20  Vt.  49 ;  State  v.  Garthwaite,  23  N.  J.  L. 
143. 

2  Noble  V.  State,  1  Greene  (Iowa),  325. 

»  United  States  v.  Briggs,  ft  How.  (U.  S.)  351. 

*  Torrance  v.  McDougald,  12  Ga.  526;  Jones  ».  Jones,  18  Me.  308. 

6  State  V.  Williams,  2  Strob.  (S.  C.)  474. 

«  Den  d.  James  v.  Du  Bois,  16  N.  J.  L.  285. 

1  Mills  V.  St.  Clair  County,  7  111.  197. 

8  Crabbe,  307 ;  11  Coke,  66 ;  Divine  o.  Hai-vie,  7  T.  B.  Mon.  (Ky.) 
439;  State  v.  Garland,  7  Ired.  (N.  C.)  48. 
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statute  speaks  of  persons,  natural  persons  alone  are  intended.* 
Contra.  —  It  will  include  corporations,  if  not  inconsistent  and 
absurd.^  This  is  expressly  declared  in  the  dictionary  clause 
of  the  Illinois  statute.^ 

§  1198.  61.  A  law  which  in  general  terms  speaks  of  plain- 
tiffs and  defendants,  applies  to  persons  only,  and  States, 
counties,  and  municipal  corporations  are  not  affected  by  its 
provisions  unless  expressly  named  and  brought  within  them.* 
62.  Statutes  treating  of  inferior  persons  or  things  cannot  be 
extended  to  those  of  a  superior  order  or  dignity.^  63.  On 
subjects  relating  to  courts,  process,  practice,  etc.,  the  legis- 
lature are  to  be  considered  as  speaking  technically,  unless, 
from  the  statute  itself,  it  appears  that  they  used  the  terms  in 
a  more  popular  sense.®  64.  A  statute,  applicable  in  terms  to 
particular  actions,  cannot  be  extended  by  implication  so  as  to 
embrace  others  standing  upon  the  same  reason.^  65.  The 
term  "  void "  has  sometimes  been  construed  to  be  voidable 
only.^ 

§  1199.  66.  The  relative  «  which  "  and  the  adjective  "  said  ". 
were  held  to  refer  to  the  last  antecedent,  and  not  to  include  a 
clause  or  word  preceding  the  last.^  67.  The  word  "such," 
when  it  is  apparent  that  it  has  no  reference  to  anything  which 
precedes  it,  may  be  rejected.*"  68.  A  conjunctive  clause  may 
be  taken  in  a  disjunctive  sense,  when  it  is  obvious  that  such 
was  the  intention  of  the  legislature.**  69.  The  words  "  shall 
forfeit "  vest  only  a  right  or  title,  and  not  the  freehold  in  deed, 

1  Blair  «.  Worley,  2  Dl.  178. 

"  People  V.  Utioa  Ins.  Co.,  15  Johns.  (N.  Y.)  358;  United  States  ». 
Amedy,  11  Wheat.  (U.  S.)  392;  Planters'  &  Merch.  Bank  ».  Andrews, 
8  Port.  (Ala.)  404. 

8  Rev.  Stat.  1845,  p.  462,  §  29. 

*  Schuyler  County  v.  Mercer  County,  9  HI.  20. 
6  1  Blackstone,  Com.  88;  Brevard,  295;  Hall  v.  Byrne,  2  111.  140. 
<  Merchants'  Bank  v.  Cook,  4  Pick.  (Mass.)  405. 
'  Jacob  B.  United  States,  1  Brock.  C.  C.  (U.  S.)  523,  524 ;  Bedell  v. 
Janney,  9  111.  193,  207. 

•8  Green  v.  Kemp,  13  Mass.  515;  Smith  v.  Saxton,  6  Pick.  (Mass.)  483. 

9  Fowler  v.  Tuttle,  24  N.  H.  9. 
1°  State  V.  Beasley,  5  Mo.  91. 

"  Barker  w.  Esty,  19  Vt.  131. 
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or  in  law,  without  ofi&ce  to  find  the  certainty  of  the  land.^ 
70.  Affirmative  words  in  a  statute  may  be  construed  as  a 
negative  of  that  which  is  not  affirmed.^ 

§  1200.  71.  No  mere  misnomer  of  a  person  or  corporation 
in  a  statute  is  fatal  to  its  validity,  if  the  person  or  corporation 
really  intended  can  be  collected  from  the  terms  of  the  act.^ 
72.  Where  words  in  the  same  section  or  statute  are  clearly 
repugnant  to  and  irreconcilable  with  each  other,  the  last  Will 
supersede  the  first.*  73.  Where  the  words  have  no  significa- 
tion, or  a  very  absurd  one,  if  taken  according  to  their  literal 
acceptation,  then  it  is  necessary  to  deviate  from  the  common 
sense  of  the  words,  and  construe  them  in  such  manner  as  will 
result  in  a  rational  and  consistent  meaning.^  74.  The  general 
words  in  one  clause  of  a  statute  may  be  restrained  by  particu- 
lar words  in  a  subsequent  clause ;  but  if  a  particular  thing  be 
given  or  limited  in  the  precedent  part  of  a  statute,  this  shall 
not  be  taken  away  or  altered  by  any  subsequent  general 
words.^  75.  The  meaning  of  a  word  may  be  ascertained  by 
reference  to  the  meaning  of  words  associated  with  it.  If^os- 
citur  a  sodis. '' 

§  1201.  76.  "  It  is,  in  my  opinion,"  observes  Mr.  Justice 
Coleridge,  in  a  recent  case,  "  so  important  for  the  court,  in 
construing  modern  statutes,  to  act  upon  the  principle  of  giv- 
ing full  effect  to  their  language,  and  of  declining  to  mould 
that  language,  in  order  to  meet  either  an  alleged  inconven- 
ience, or  an  alleged  equity  upon  doubtful  evidence  of  inten- 
tion, that  nothing  will  induce  me  to  withdraw  a  case  from  the 
operation  of  a  section  which  is  within  its  words,  but  clear  and 
unambiguous  evidence  that  so  to  do  is  to  fulfil  the  general 

1  Dwarris,  743 ,  Plowden,  Com.  486. 

*  Bryan  v.  Sundborg,  5  Tex.  418. 

»  Blanchard  v.  Sprague,  3  Sumner  C.  C.  (U.  S.)  279. 

*  1  Swift,  Dig.  12 ;  1  Blapkstone,  Com.  70 ;  Smith,  Com.  673. 
6  1  Swift,  Dig.  12. 

*  King  V.  Archbishop  of  Armagh,  8  Mod.  8 ;  Wiseman  v.  Cotton,  1 
Lev.  80 ;  1  Swift,  Dig.  12. 

'  Hay  V.  Earl  of  Coventry,  3  Durnf.  &  E.  T.  R.  87 ;  Broom,  Max.  458 ; 
4  Bacon's  Works,  *26;  Roberts  v.  Roberts,  2  Bulst.  132 ;  Evans  v.  Stevens, 
4  Dumf.  &  E.  T.  R.  227  ;  Smith,  Com.  655,  658. 
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intent  of  the  statute,  and  also  that  to  adhere  to  the  literal 
interpretation  is  to  decide  inconsistently  with  other  and 
overruling  provisions  of  the  same  statute.  When  the  evidence 
amounts  to  this,  the  court  may  properly  act  upon  it ;  for  the 
object  of  all  rules  of  construction  being  to  ascertain  the  mean- 
ing of  the  language  used,  and  it  being  unreasonable  to  impute 
to  the  legislature  inconsistent  intents  upon  the  same  general 
subject-matter,  what  it  has  clearly  said  in  one  part  must  be 
the  best  evidence  of  what  it  has  intended  to  say  in  the  other ; 
and  if  the  clear  language  be  in  accordance  with  the  plain  pol- 
icy and  purview  of  the  whole  statute,  there  is  the  strongest 
reason  for  believing  that  the  interpretation  of  a  particular 
part,  inconsistently  with  that,  is  a  wrong  interpretation.  The 
court  must  apply,  in  such  a  case,  the  same  rules  which  it 
would  use  in  construing  the  limitations  of  a  deed ;  it  must 
look  to  the  whole  context,  and  endeavor  to  give  effect  to  all 
the  provisions,  enlarging  or  restraining,  if  need  be  for  that 
purpose,  the  literal  interpretation  of  any  particular  part."  ^ 
§  1202.  77.  Where  a  word  is  evidently  omitted  by  mistake 
in  one  section  of  a  statute,  which  omission  is  explained  in 
another  part  of  the  same  statute  by  a  reference  to  such  sec- 
tion, the  defective  section  may  be  enforced  according  to  such 
explanation.*  78.  The  word  "  may  "  is  imperative  where  the 
rights  and  interests  of  the  public  are  concerned,  or  where  the 
public  or  third  persons  have  a  claim  de  jure  that  the  power 
should  be  exercised  or  the  duty  performed.^  79.  Where 
a  statute  makes  no  exceptions,  the  courts  can  make  none.* 
80.  The  exception  of  a  particular  thing  or  person,  or  class  of 
things  or  persons,  from  the  general  words  of  a  statute,  proves 
that  in  the  opinion  of  the  legislature  the  thing  or  person,  or 

1  King  V.  Poor  Law  Com.,  6  Adolph.  &  E.  7;  s.  c.  33  English.  Common 
Law ;  Broom,  Leg.  Maxims,  253,  254. 

2  Brinsfield  v.  Carter,  2  Iowa,  143. 

«  Gainsford  v.  Griffith,  1  Saund.  58,  note  2;  Rex  k.  Bai-low,2  Salk.  609; 
Minor  v.  Meoh.  Bank  of  Alexandria,  1  Pet.  (U.  S.)  46;  Schuyler  County 
V.  Mercer  County,  9  111.  20 ;  Newburgh  &  C.  Turnp.  R.  ».  Miller,  5  Johns. 
Ch.  (N.  Y.)  101 ;  Maloom  i'.  Rogers,  5  Cow.  (N.  Y.)  188,  194;  ShaefEer  v. 
Jack,  14  Serg.  &  R.  (Pa.)  429. 

*  ICilpatrick  v.  Byrne,  25  Miss.  571. 
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class  of  things  or  persons,  would  be  within  the  general  clause 
but  for  the  exception ;  and  the  exception  of  the  one  speci- 
fically is  an  exclusion  of  every  other  object  embraced  in  the 
general  words.^ 

§  1203.  81.  A  statutory  rule  must  be  construed  with  refer- 
ence to  the  whole  system  of  pleading  and  practice  of  which 
it  forms  a  part.^  82.  The  punctuation  of  a  statute  will  not 
vary  its  true  construction  or  sense.^  83.  The  debates  in  the 
legislative  body  cannot  influence  the  construction  of  a  stat- 
ute.* 84.  A  recital  in  the  preamble  of  a  statute  does  not 
limit  the  general  words  of  the  enacting  clause  to  the  cases 
recitedin  the  preamble.^  Thus  the  Illinois  statute  of  Feb.  23, 
1819,  entitled  "  An  act  to  enable  persons  to  remove  fences 
made  by  mistake  on  the  lands  of  pther  persons,"  is  preceded 
by  this  preamble :  "  Whereas,  in  many  parts  of  this  State 
there  is  much  prairie,  and  the  lines  run  by  the  United  States 
are  not  well  known  to  the  inhabitants  even  who  bought  the 
lands  enclosed  by  said  lines,  and  frequently  the  inhabitants 
have  made  their  fences  on  the  lands  of  other  persons  by  mis- 
take." The  law  then  provides  in  substance,  that  when  such 
mistake  is  discovered,  upon  an  oflBcial  survey  of  the  boundary, 
the  right  of  removing  the  fence  may  be  exercised  by  the  party 
who  erected  it.  This  law  is  held  to  apply  as  well  to  timber 
as  prairie  lands.®  85.  In  construing  a  revised  code  of  laws, 
they  are  to  be  considered  as  contemporaneous  acts,  parts  of 
one  entire  system  of  law.^ 

§  1204.  86.  The  common  law  relative  to  any  subject  is 
superseded  by  a  revision  of  the  whole  of  that  subject  by  the 
legislature.*    87.  Where,  in  the  revision  of  statutes  by  in- 

1  Brown  v.  State,  12  Wheat.  (U.  S.)  419,  438;  People  r.  Utica  Ins. 
Co.,  12  Johns.  (N.  Y.)  290;  Salisbury's  Ex.  v.  Philips's  Heirs,  15  Johns. 
(N.  Y.)  391. 

s  McDougald  v.  Dougherty,  14  6a.  674. 

»  Pancoast  v.  Ruffin,  1  Ohio,  381,  385. 

*  Aldridge  v.  WiUiams,  3  How.  (U.  S.)  9. 

*  Gaunt  V.  Brockman,  Hardin  (Ky.),  339. 
«  Gale,  Stat.  433. 

'  Ashley  v.  Harrington,  1 D.  Chip.  (Vt.)  348. 

*  Commonwealth  v.  Cooley,  10  Pick.  (Mass.)  37. 
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corporating  several  former  statutes  into  one,  the  construction 
of  the  words  would  give  a  meaning  clearly  at  variance  with 
the  intention  of  the  legislature,  the  true  construction  may  be 
arrived  at  by  giving  such  words  the  meaning  in  which  they 
were  used  in  the  old  statute.^  88.  Where  a  provision  in  a 
statute  has  received  a  judicial  construction,  and  is  afterwards 
inserted  in  another  statute,  the  same  construction  will  be 
given  to  it.  But  if  the  clause  varies,  it  shows  a  different  in- 
tent on  the  part  of  the  legislature.^  89.  Where  a  statute  law, 
previous  to  a  revision,  is  settled,  either  by  clear  expressions 
in  the  law  itself,  or  by  adjudications,  a  mere  change  in  the 
phraseology  shall  not  be  deemed  a  change  of  the  old  law, 
unless  the  language  of  the  revising  statute  shows  an  inten- 
tion on  the  part  of  the  legislature  to  effect  such  change.^ 
90.  But  where,  in  a  revising  statute,  words  in  the  old  law, 
embracing  a  particular  case  or  class  of  cases,  are  omitted, 
this  is  evidence  of  an  intent  to  change  the  law.^ 

§  1205.  91.  Where  the  common  and  statute  law  conflict, 
the  latter  is  to  be  regarded.*  92.  But  an  aflSrmative  stat- 
ute does  not  repeal  the  common  law.  There  must  be  nega- 
tive words  or  a  direct  conflict  to  effect  a  repeal.*  93.  Where 
an  old  and  a  new  statute  differ,  the  latter  must  prevail.^ 
94.  Courts  cannot  supply  defective  enactments  by  an  attempt 
to  carry  out  fully  the  purposes  which  may  be  supposed  to 
have  occasioned  those  enactments.^  95.  A  casus  omissus  in  a 
statute  cannot  be  supplied  by  judicial  interpretation.^ 

1  Re  Murphy,  23  N.  J.  L.  180. 

"  Rutland  v.  Mendou,  1  Pick.  (Mass.)  154. 

»  Taylor  v.  Delancy,  2  Caines,  Cas.  (N.  Y.)  151;  Re  Yates,  4  Johns. 
(N.  Y.)  359;  Ennis  v.  Cramp,  6  Tex.  34;  Croswell  v.  Crane,  7  Baib. 
(N.  Y.)  191;  Dominick  v.  Michael,  4  Sand.  (N.  Y.)  374. 

*  Ellis  V.  Paige,  1  Pick.  (Mass.)  45;  Bedell  v.  Janney,  9  111.  193,  207; 
Buck  V.  SpofEord,  31  Me.  34. 

6  1  Bl.  Com.  89;  Re  McDowle,  8  Johns.  (N.  Y.)  331;  State  «.  Noi-ton, 
23  N.  J.  L.  33.  6  3  Bibb  (Ky.),  518. 

'  1  Bl.  Com.  89;  Moore's  Lessee  v.  Vance,  1  Ohio,  1, 10;  State  v.  Mis- 
kimmons,  2  Ind.  440;  Ham  w.  State,  7  Blackf.  (Ind.)  314;  Moore  v. 
Moss,  14  111.  106. 

'  Swift  V.  Luce,  27  Me.  285. 

•  Keith  V.  Estill,  9  Port.  (Ala.)  669 ;  Bedell  v.  Janney,  9  HI.  193;  Jor- 
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§  1206.  96.  A  mere  failure  of  justice  is  not  a  sufficient 
ground  for  construing  statutes  against  their  clear  meaning, 
so  as  to  give  a  court  jurisdiction.^  97.  Where  the  reasons  of 
an  enactment  are  made  known  by  any  authentic  document, 
they  may  be  referred  to  in  construing  a  statute  which  is  am- 
biguous.* 98.  Parties  are  not  estopped  from  questioning  the 
truth  of  recitals  in  the  preamble  to  a  statute.^  99.  Where  a 
positive  enactment,  contained  in  a  code  of  laws,  is  at  variance 
with  the  dictionary  clause  of  the  code,  the  latter  must  be  re- 
garded as  modified  by  the  clear  intention  of  the  former.* 
100.  It  is  the  duty  of  courts,  so  far  as  it  is  practicable,  to 
reconcile  the  different  provisions  of  a  statute,  so  as  to  make 
the  whole  act  consistent  and  harmonious ;  and  where  this  is 
impossible,  to  give  effect  to  that  which  was  manifestly  the 
controlling  idea  of  the  legislature.^ 

§  1207.  101.  If  the  meaning  of  a  statute  be  doubtful,  the 
courts  will  seek  for  the  meaning  of  the  legislature  by  looking 
at  the  occasion  and  necessity  of  the  law,  the  mischief  felt,  and 
the  object  and  remedy  had  in  view.®  102.  An  erroneous  con- 
struction merely  acquiesced  in,  but  never  disputed  or  judicially 
litigated,  is  not  binding.^  103.  But  the  maxim  Commumx 
error  fadt  jus,  \a  occasionally  applied  in  the  construction  of 
Statutes.'  104.  When  the  legislature  adopts  thfe  statute  of 
another  State  or  country,  the  construction  of  that  statute  by 
the  courts  of  the  State  or  country  from  whence  it  was  bor- 

dano.  Robinson,  15  Me.  167;  Bass  v.  Bass,  6  Pick.  (Mass.)  362;  Smith  v. 
Lockwood,  7  Wend.  (N.  Y.)  241;  Low  v.  Rogers,  8  Johns.  (N.  T.)  322; 
Pease  o.  Howard,  14  id.  479;  Cresoe  v.  Laidley,  2  Bin.  (Pa.)  279;  Penn- 
ington V.  Castleman,  6  Mo.  257. 

1  Pitman  v.  Flint,  10  Pick.  (Mass.)  506. 

»  United  States  o.  Webster,  Daveis,  38. 

»  SUte  r.  Milbum,  9  GiU  (Md.),  105. 

*  :^rton  V.  N.  O.  Third  Man.,  1  La.  Ann.  435. 

^  Attorney-General  e.  Detroit  &  £.  PL  R.  Co.,  2  Mich.  138. 

6  Sibley  v.  Smith,  2  Mich.  486;  Tonnele  t».  HaU,  4  N.  Y.  140. 

"  Douglass,  68;  Way  p.  Carey,  1  Caines,  Cas.  (N.  Y.),  191 ;  Waters  v. 
Stewart,  Id.  46,  54 ;  1  Scammon,  165. 

«  Broom,  L^.  Max.  104;  Brown  d.  Farran,  3  Ohio,  140;  Bank  of  Utica 
V.  Merserean,  3  Barb.  Ch.  (N.  Y.)  528,  577. 
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rowed,  will  be  adopted  by  the  courts.^  105.  But  in  matters 
of  practice  the  rule  is  not  inflexible.^ 

§  1208.  106.  Nor  where  the  construction  in  the  foreign 
place  is  not  applicable  to  the  condition  and  mode  of  practice 
of  the  adopting  State.*  107.  Two  acts,  passed  at  the  same 
session,  upon  the  same  subject-matter,  must  be  construed  as 
one  act*  108.  To  constitute  a  public  act,  it  is  not  necessary 
that  it  should  be  equally  applicable  to  all  parts  of  the  State. 
It  is  sufficient,  if  it  extends  to  all  persons  within  the  territo- 
rial limits  described  in  the  statute.^  109.  Or  contains  pro- 
visions in  which  the  public  have  a  direct  interest,  and  which 
provisions  are  general  in  their  operation.^  110.  So,  where  it 
is  recognized  in  a  public  act.^ 

§  1209.  111.  Or  relates  to  a  public  corporation.^  112. 
Where  the  means  for  carrying  into  effect  any  particular  con- 
stitutional power  are  not  specified,  those  means  which  inter- 
fere with  established  relations,  and  violate  existing  rights  and 
obligations  as  fixed  by  law,  will  not  be  presumed  to  have 
been  intended,  unless  they  are  strictly  necessary .^  113.  Stat- 
utes which  apparently  conflict  with  each  other  are  to  be 
reconciled,  as  far  as  may  be,  upon  any  fair  hypothesis,  and 
validity  given  to  each  if  it  can  be.^"  114.  The  intention  of  the 
draftsman  of  a  statute,  or  of  the  legislature  which  passed  it, 
not  expressed  in  the  statute  itself,  affords  no  legitimate  ground 

1  Campbell  v.  Qainlin,  4  lU.  288;  Pennock  v.  Dialogue,  2  Pet.  (U.  S.) 
1;  Adams  v.  Field,  21  Vt,  256;  Ingraham  v.  Kegan,  23  Miss.  213;  Rigg 
V.  Wilton,  13  111.  15. 

2  Little  V.  Smith,  5  ni.  402. 

'  Brice  o.  Myers,  5  Ohio,  121. 

*  Peyton  v.  Moseley,  3  T.  B.  Mon.  (Ky.)  80. 
^  Pierce  ».  Kimball,  9  Me.  54. 

•  Re  Rogers,  2  Me.  303;  Douglass  ».  Bank  of  Mo.,  1  Mo.  24;  State  v. 
Cobb,  1  Dev.  &  B.  (JT.  C.)  115;  Crawford  ».  Planters'  &  Meroh.  Bank,  6 
Ala.  289;  West  v.  Blake,  4  Blaokf.  (Ind.)  234. 

'  Re  Rogers,  2  Me.  301. 

8  Commonwealth  v.  Springfield,  7  Mass.  9;  Portsmouth  Livery  Co.  v. 
Watson,  10  Mass.  91;  Gorham  v.  Springfield,  21  Me.  58;  New  Portland 
V.  New  Vineyard,  16  id.  69. 

'  Commonwealth  v.  Downes,  24  Pick.  (Mass.)  227. 

i»  Beals  V.  Hale,  4  How.  (U.  S.)  37. 
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to  control  the  judicial  construction  of  it.^  115.  Where  an  old 
statute  has  received  an  early  practical  construction,  which,  if 
it  were  res  integra,  it  might  be  difl&cult  to  maintain,  it  will  be 
adhered  to,  especially  if  great  mischief  would  follow  a  contrary 
construction.^ 

§  1210.  116.  When  a  known  statute  is  re-enacted  in  terms, 
its  known  interpretation  will  be  presumed  to  have  been 
adopted  by  the  legislature.^  117.  Where  a  statute  has  re- 
ceived a  judicial  construction,  and  is  then  repealed  or  expires 
by  its  own  limitation,  and  afterwards  it  is  re-enacted  in  the 
same  terms,  the  legislature  will  be  held  to  have  adopted  such 
a  construction.*  118.  Statutes  enacted  at  the  same  session  are 
to  be  taken  in  pari  materia,  and  they  should  receive  such 
a  construction  as  will  give  effect  to  each,  if  possible.^  119. 
Where  two  statutes  were  passed  in  1844,  on  the  same  day, 
one  limiting  a  judgment  lien  to  two  years,  and  the  other 
extending  it  to  five  years,  and  a  statute  passed  two  years 
afterwards  recognized  the  former  statute  as  existing  and  in 
full  force,  it  was  held  that  it  would  prevail  over  the  other.® 
120.  The  decision  of  a  State  court  in  the  constmction  of  a 
statute  of  that  State  is  binding  upon  the  courts  of  every  other 
State.' 

§  1211.  121.  In  the  construction  of  statutes  of  other  States, 
judicial  decisions  in  such  States  are  entitled  to  much  atten- 
tion ;  but  in  the  absence  of  such  decisions,  such  statutes  are 
to  be  construed  in  the  same  manner  as  acts  of  our  own  legis- 
lature.^ 122.  A  special  statute  is  sometimes  regarded  as 
merged  in  a  general  statute  passed  subsequently,  if  the  pro- 
visions of  the' two  are  repugnant.^    123.    Where  a  statute 

1  Re  Mnrphy,  23  N.  J.  L.  180. 

"  Bogers  r.  Goodwin,  2  Mass.  475;  Packard  v.  Richardson,  17  id.  122; 
Opinion  of  Justices,  3  Pick.  (Mass.)  517. 

«  M'Kenzie  i>.  State,  11  Ark.  594.  '  Myrick  i>.  Hasey,  27  Me.  9. 

6  State  V.  Rackley,  2  Blackf.  (Ind.)  249;  Black  v.  Scott,  2  Brock.  C.  C. 
(U.  S.)  325. 

"  Planters'  Bank  of  Tenn.  ».  Black,  11  Smedes  &  M.  (Miss.)  43. 

'  3  Strobh.  (S.  C.)  269 ;  American  Printworks  v.  Lawrence,  23  N.  J.  L. 
590.  '  Bond  r.  Appleton,  8  Mass.  472. 

»  Gage  V.  Currier,  4  Pick.  (Mass.)  399. 
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creates  a  right,  or  defines  a  wrong  which  had  no  existence  at 
the  common  law,  and  prescribes  a  remedy  to  enforce  or  pro- 
tect the  one  or  redress  the  other,  no  action  will  lie  at  com- 
mon law,  but  that  provided  by  statute  must  be  pursued.^ 
124.  If  a  statute  merely  gives  a  new  remedy  where  one  ex- 
isted at  common  law,  it  is  cumulative,  and  the  injured  party 
has  his  election  to  pursue  either .^  126.  But  if  the  stat- 
ute contains  negative  words,  denying  or  withholding  the 
common-law  remedy,  that  provided  by  statute  alone  can  be 
resorted  to.* 

§  1212.  126.  Where  a  statute  creates  an  offence,  and 
does  not  prescribe  a  mode  of  prosecution,  an  indictment  or 
other  appropriate  common-law  remedy  may  be  adopted.*  127. 
Where  a  statute  prohibits  the  doing  of  an  act,  anything  in 
contravention  of  the  prohibition  must  be  adjudged  inoperative 
and  void,  if  the  statute  cannot  otherwise  be  made  effectual  to 
accomplish  the  object  contemplated  by  its  enactment.^  128. 
But  where  a  penalty  is  superadded,  this  implies  a  prohibition, 
and  renders  any  act  done  in  violation  of  the  law  void.*  129. 
In  construing  a  statute,  if  there  be  a  mistake  apparent  upon 
the  face  of  the  act,  which  may  be  corrected  by  other  language 
in  the  act  itself,  the  mistake  is  not  fatal.''    130.  A  statute 

1  Sudbury  Meadows  Proprietors  v.  Middlesex  Canal  Prop.,  23  Pick. 
(Mass.)  36;  Boston  v.  Shaw,  1  Met. -(Mass.)  130;  Id.  553;  Elder  v. 
Bemis,  2  id.  59;  Dodge  v.  Essex  County  Com.,  3  id.  380;  Bassett  t>.  Carle- 
ton,  32  Me.  553;  Lang  v.  Scott,  1  Blackf.  (Ind.)  405;  Almyv.  Harris,  5 
Johns.  (N.  Y.)  175;  Renwick  o.  Morris,  7  Hill  (N.  Y.),  575;  Smith  v. 
Lockwood,  13  Barb.  (N.  Y.)  209. 

"  Goooh  V.  Stephenson,  13  Me.  871;  People  v.  Stevens,  13  Wend. 
(N.  Y.)  341;  Crittenden  u.  Wilson,  5  Cow.  (N.  Y.)  165;  Almy  v.  Harris, 
5  Johns.  (N.  Y.)  175;  Farmers'  Turnpike  Co.  v.  Coventry,  10  Johns. 
(N.  Y.)  389;  Barden  v.  Crocker,  10  Pick.  (Mass.)  383;  Lang  v.  Scott,  1 
Blackf.  (Ind.)  405. 

»  Gooch  V.  Stephenson,  13  Me.  371. 

*  Colburn  v.  Swett,  1  Met.  (Mass.)  232;  Elder  v.  Bemis,  2  id.  599. 

'  Nelson  v.  Denison,  17  Vt.  73. 

6  Clark  V.  Protection  Ins.  Co.,  1  Story  C.  C.  (U.  S.)  109;  Lewis  v. 
Welch,  14  N.  H.  294;  HaUett  v.  Novion,  14  Johns.  (N.  Y.)  273;  Mitchell 
V.  Smith?  1  Bin.  (Pa.)  110. 

'  Blanchard  v.  Sprague,  8  Sumner  C.  C.  (U.   S.)  279. 
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cannot  become  obsolete  by  disuse  or  contrary  usage,  or  by 
any  adjudication  whatever.^ 

§  1213.  131.  Statutes  are  not  to  be  construed  retrospec- 
tively, unless  the  intention  is  palpable.^  182.  Nor  will  a 
previously  existing  right  or  remedy  be  construed  away  by 
implication.^  133.  Where  rights  are  infringed,  fundamental 
principles  overthrown,  and  the  general  system  of  the  laws  is 
departed  from,  the  legislative  intention  must  be  expressed 
with  irresistible  clearness  to  induce  a  court  of  justice  to  sup- 
pose a  design  on  the  part  of  the  legislature  to  effect  such 
objects.*  134.  Nor  should  a  statute  be  construed  against  the 
plain  apd  obvious  dictates  of  reason.^  135.  Statutes  must  be 
so  construed  as  to  suppress  the  mischief,  advance  the  remedy, 
and  preserve  fundamental  principles.^ 

§  1214.  136.  And  so  that  no  innocent  man  be  punished  or 
endamaged.^  137.  They  are  never  to  be  construed  so  as  to 
work  injustice.'  138.  Nor  the  destruction  of  a  previously 
acquired  right.^  139.  The  province  of  a  proviso  to  a  statute 
or  constitution  is  not  to  enlarge  the  enacting  clause  ;  it  can 
only  restrain,  qualify,  or  explain  it.^"    140.  A  saving  clause, 

^  Snowden  v.  Snowden,  1  Bland  (Md.),  550. 

'  Couch  V.  Jeffries,  4  Burr.  2460;  Doolubdas  ».  Ramloll,  3  Eng.  L.  & 
Eq.  30;  Sehenok  v.  Peay,  1  Woolw.  C.  C.  (U.  S.)  175;  Garrett ».  Doe  d. 
Wiggins,  2  HI.  335;  Guard  d.  Robinson  v.  Kowan,  3  id.  499;  Fowler  v. 
Basket,  3  A.  K.  Marsh.  (Ky.)  188;  Fisher  v.  Cockerill.  5  T.  B.  Mon. 
(Ky.)  129;  Fisher  v.  Higgins,  Id.  140;  Lewis  v.  Webb,  3  Me.  326;  Hast- 
ings V.  Lane,  15  id.  134;  State  v.  Milburn,  9  Gill  (Md.),  105;  Whitman 
V.  Hapgood,  10  Mass.  437;  Somerset  v.  Dighton,  12  id.  383;  Medford  v. 
Learned,  16  id.  215;  Brown  v.  Wilcox,  14  Smedes  &  M.  (Miss.)  127;  Dash 
V.  Van  Eleeck,  7  Johns.  (N.  Y.)  477 ;  Quackenbush  v.  Danks,  1  Denio 
(N.  Y.),  128. 

»  Brevard,  296.  *  1  Peters,  Cond.  425. 

«  Dash  V.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  502. 

•  Coke,  Littleton,  381  ft ;  8  Johnson,  41 ;  Jackson  d.  Fosdick  v.  West, 
10  Johns.  (N.  Y.)  467. 

'  Dash  0.  "Van  Kleeck,  7  Johns.  (N.  Y.)  482,  495,  496;  Coke,  Littleton, 
360  a. 

»  Dash  c.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  495,  496. 

»  Beadleston  v.  Sprague,  6  Johns.  (N.  Y.)  103;  Dash  o.  Van  Kleeck,  7 
Johns.  (N.  Y.)  477,  503. 
i«  Boon  V.  Juliet,  2  LI.  258;  Sarah  v.  Borders,  5  id.  342. 
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in  the  form  of  a  proviso,  in  a  statute,  restricting  the  operation 
of  the  general  language  of  the  enacting  clause,  is  not  void 
because  the  language  of  both  clauses  is  repugnant.^ 

§  1215.  141.  The  terms  of  a  proviso  may  be  limited  by  the 
general  scope  of  the  enacting  clause,  to  avoid  repugnancy .^ 
142.  A  limitation  of  an  authority  to  do  a  thing  contained  in 
the  proviso  to  a  statute  is  a  negation  thereof.*  143.  Where 
a  statute  specifies  a  time  within  which  a  public  officer  is  to 
perform  an  official  act  regarding  private  rights,  it  is  merely 
directory  as  to  the  time  within  which  the  act  is  to  be  done, 
unless,  from  the  nature  of  the  act,  or  the  phraseology  of  the 
statute,  the  designation  of  the  time  must  be  considered  a 
limitation  of  the  power  of  the  officer.*  144.  This  rule  is  alike 
applicable  to  public  interests.^  145.  In  computing  time  under 
a  statute  which  requires  an  act  to  be  performed  within  a 
limited  time,  the  day  of  the  date  upon  which  the  act  is  per- 
formed is  to  be  excluded  in  the  computation.^ 

§  1216.  146.  Where  a  statute  uses  the  word  "  month,"  a 
lunar  month  is  intended.^  Unless  upon  the  whole  law  a 
different  intention  is  apparent.^  In  Massachusetts  and  Penn- 
sylvania it  is  held  that  calendar  months  will  be  intended.* 
147.  Where  a  statute  gives  a  new  power,  and  at  the  same 
time  provides  the  means  of  executing  it,  those  who  claim  the 
power  can  execute  it  in  no  other  way.^"    148.  Where  an  act 

1  Savings  Inst  ».  Makin,  23  Me.  360. 

»  Treasurer  v.  Clark,  19  Vt.  129. 

«  Kensington  Dist.  Com.  v.  Keith,  2  Pa.  St.  218. 

*  Walker  v.  Chapman,  22  Ala.  116.  s  Ibid. 

'  Bates  V.  Bank  of  Alabama,  2  Ala.  494;  Peables  v.  Hannaford,  18  Me. 
106 ;  Dousman  v.  O'Malley,  1  Doug.  (Mich.)  450. 

'  Smith,  Com.  730;  Lacon  v.  Hooper,  6  Durnf.  &E.  T.  R.  226;  Stack- 
house  V.  Halsey,  3  Johns.  Ch.  (N.  Y.)  74;  Loring  v.  Hailing,  15  Johns. 
(N.  Y.)  119;  Lefflngwell  v.  White,  1  Johns.  Cas.  (N.  Y.)  99;  Parsons  v. 
Chamberlin,  4  Wend.  (N.  Y.)  512. 

«  People,  ex  rel.  Moulton,  v.  New  York,  10  Wend.  (N".  Y.)  393. 

»  Hunt  V.  Holden,  2  Mass.  170,  note;  Avery  v.  Pixley,  4  id.  460; 
Churchill  v.  Merch.  Bank,  19  Pick.  (Mass.)  532;  Brudenell  v.  Vaux,  2 
Dallas,  302;  Commonwealth  v.  Chambre,  4  id.  144;  Moore  v.  Houston,  3 
Serg.  &  K.  (Pa.)  184. 

"  Andover  &  M.  Turnp.  Co.  v.  Gould,  6  Mass.  40;  Franklin  Glass  Co. 
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requires  a  thing  to  be  done  in  a  particular  way,  that  way 
alone  can  be  pursued.^  149.  If  a  power  is  given  by  statute, 
everything  essential  to  the  exercise  of  that  power  is  impliedly 
given.2  150.  A  statute  giving  joint  power  to  five  commis- 
sioners does  not  make  valid  the  act  of  four  of  them.^ 

§  1217.  151.  Where  a  statute  gives  authority  to  one  person 
expressly,  all  others  are  excluded ;  a  special  power  is  ever  to 
be  strictly  pursued.*  152.  Where  a  statute  enacts  that  a 
public  fimctionary  may  act  in  a  certain  way  which  is  beneficial 
to  third  persons,  he  must  act  in  that  way.^  153.  Statutes 
seemingly  repugnant  should  be  so  construed,  if  possible,  that 
both  shall  stand  and  harmonize  with  each  other.®  154. 
Where  a  statute  gives  a  power  to  any  court  or  oflBcer  to  hear 
and  determine  an  offence  in  a  summary  way,  it  is  necessarily 
implied  and  supposed,  as  a  part  of  natural  justice,  that  the 
party  be  first  cited  by  summons,  and  have  an  opportunity  to 
be  heard  and  answer  for  himself.^  155.  Where  a  statute 
provides  that  a  criminal  prosecution  shall  be  based  "  on  com- 
plaint," it  must  be  under  oath  or  aflBrmation  ;  this  is  implied 
as  a  part  of  the  technical  meaning  of  the  expression.* 

§  1218.  156.  In  a  grant  by  statute,  any  words  which  ex- 
press the  intention  of  the  legislature  to  invest  the  party  with 
title  are  suflScient.'  157.  Ordinarily,  statutes  take  effect  from 
their  passage,  and  any  act  done  contrary  to  the  statute,  on 
the  day  of  its  passage,  wiU  be  governed  by  it,  although  it  was 
impossible  that  the  existence  of  the  law  should  have  been 

V.  White,  14  id.  286;  Sturgeon  v.  State,  1  Blackf.  (Ind.)  39;  Journey  v. 
State,  1  Mo.  428;  Kiddick  v.  Governor,  Id.  147;  State  v.  Cole,  2  McCord 
(S.  C),  117. 

1  Laurens  Dist.  Poor  Com.  v.  Gains,  3  Brev.  (S.  C.)  396;  15  Mass. 
205;  9  Pick.  (Mass.)  496;  Wilbur  v.  Crane,  13  id.  284;  Look  v.  Miller, 
8  Stew.  &  P.  (Ala.)  13. 

"  Witherapoon  v.  Dnnlap,  1  McCord  (S.  C),  546. 

8  Geter  v.  Tobacco  Insp.  Com.,  1  Bay  (S.  C),  354. 

*  Dwarris,  767;  H  Coke,  59-64. 

*  Mason  v.  Pearson,  9  How.  (U.  S.)  248. 

°  Commercial  Bank  of  Natchez  v.  Chambers,  3  Smedes  &  M.  (Miss.)  9. 
'  Dwarris,  167, 168;  1  Hawkins,  ch.  64,  §  60;  Holliday  v.  Swailes,  2  HI. 
615.  *  Campbell  v.  Thompson,  16  Me.  117. 

«  Kentucky  Sem.  v.  Payne,  3  T.  B.  Mon.  (Ky.)  161. 
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known  at  the  time  and  place  when  and  where  the  act  was 
performed.^  158.  Where  a  statute  by  its  terms  is  to  take 
effect  "  from  and  after  its  passage,"  the  courts  will  inquire 
into  the  question  as  to  the  precise  moment  when  it  received 
the  governor's  assent.^  159.  Where  the  means  for  carrying 
into  effect  any  particular  constitutional  or  statutory  power  are 
not  specified,  those  means  which  interfere  with  established 
relations,  and  violate  existing  rights  and  obligation!  as  fixed 
by  law,  will  not  be  presumed  to  be  intended,  unless  they  are 
strictly  necessary.^ 

§  1219.  160.  Where  the  words  of  a  statute,  in  their  primary 
meaning,  do  not  expressly  embrace  the  case  before  the  court, 
and  there  is  nothing  in  the  context  to  attach  a  different  mean- 
ing to  them,  capable  of  expressly  embracing  it,  the  court  can- 
not extend  the  statute,  by  construction,  to  that  case,  unless 
it  falls  so  clearly  within  the  reasons  of  the  enactment  as  to 
warrant  the  assumption  that  it  was  not  specifically  enumerated 
among  those  described  by  the  legislature,  only  because  it  may 
have  been  deemed  unnecessary  to  do  so.  Where  the  general 
intention  of  the  statute  embraces  the  specific  case,  though  it 
be  not  enumerated,  the  statute  may,  nevertheless,  be  applied 
to  it  by  an  equitable  construction,  in  promotion  of  the  evident 
design  of  the  legislature.  But  when  this  is  done,  it  is  always 
presupposed  that  such  a  case  was  within  their  general  contem- 
plation or  purview  when  the  statute  was  enacted  ;  for  if  the 
case  be  there  omitted,  because  not  foreseen  or  contemplated, 
it  is  a  casus  omissus,  and  the  court,  having  no  legislative 
power,  cannot  supply  the  defects  of  the  enactment.*  The 
literal  interpretation  of  a  statute  is  not,  therefore,  always 
adhered  to.  The  words  of  the  statute  are  not  the  only  signs 
of  the  legislative  will.* 

§  1220.  161.  Cases  within  the  reason  —  though  not  within 

1  Branch  Bank  at  Mobile  w.  Murphy,  8  Ala.  119;  Heard  v.  Heai^,  8  Ga. 
880 ;  Smets  «.  Wethersbee,  R.  M.  Chart.  (Ga.)  537 ;  Rathbone  v.  Bradford, 
1  Ala.  812;  State  v.  Click,  2  id.  26;  Goodsell  «.  Boynton,  2  111.  555. 

s  People,  ex  rel.  Campbell,  u.  Clark,  1  Cal.  406. 

'  Commonwealth  v.  Downes,  24  Pick.  (Mass.)  227. 

*  Hull ».  Hull,  2  Strob.  Eq.  (S.  C.)  174, 188. 

«  Paley's  Works,  26;  Mason  v.  Rogers,  4  Litt.  (Ky.)  377. 
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the  letter  of  the  law  —  are  sometimes  construed  to  be  em- 
braced in  its  provisions.^  162.  And  cases  within  the  letter, 
but  without  the  reason,  are  sometimes  withdrawn  from  its 
operation.^  163.  But  this  rule  is  not  of  general  application.* 
164.  Equitable  constructions  of  statutes  are  not  tolerated,  as 
a  general  rule.*  165.  But  such  a  construction  is  occasionally 
allowable.^ 

§  1221.  166.  Thus,  it  has  been  extended  so  as  to  em- 
brace persons  not  named.^  167.  And  to  actions  not  named. ^ 
168.  And  to  another  form  of  conveyance  than  those  enumer- 
ated.* 169.  So  the  generality  of  words  have  been  restrained 
by  the^equity  of  the  statute,  and  effect  given  to  rights  opposed 
to  the  letter  of  the  law.^  170.  It  is  only  when  statutes  are 
ambiguous  in  their  terms  that  the  courts  exercise  the  power 
of  so  controlling  the  language  as  to  give  effect  to  what  they 
may  suppose  to  have  been  the  intention  of  the  law-makers.^" 

§  1222.  171.  A  literal  interpretation,  which  would  defeat  the 
purposes  of  a  statute,  will  not  be  adopted,  if  any  other  reason- 
able construction  can  be  given  to  it.^^  172.  Where  thie  literal 
interpretation  of  a  statute  would  lead  to  a  gross  absurdity  of 
restriction,  the  court  will  extend  its  application  to  cases  with- 

^  Mason  o.  Rogers,  4  Litt.  (Ky.)  377;  Dash  v.  Van  Kleeck,  7  Johns. 
(N.  T.)  477,  486;  People,  ei  rel.  Attorney-General,  v.  Utica  Ins.  Co.,  15  id. 
358,  381. 

»  Mason  v.  Rogers,  4  Litt.  (Ky.)  377;  People  v.  Utica  Ins.  Co.,  15 
Johns.  (N.  T.)  358,  381. 

»  Miller  v.  Dobson,  6  HI.  572;  Bedell  v.  Janney,  9  id.  193, 208;  People, 
ex  rel.  Attomey-Gieneral,  v.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  394;  Hardin 
V.  Owings,  1  Bibb  (Ky.),  214. 

*  Barry  v.  Mandell,  10  Johns.  (N.  T.)  573,  580;  Monson  r.  Chester,  22 
Pick.  (Mass.)  387. 

«  Coke,  Littleton,  24  b  ;  Id.  290  a  ;  Tattersall  v.  Groote,  2  Bos.  &  P. 
255;  Jackson  d.  Gilbert  v.  Bnrgott,  10  Johns.  (N.  Y.)  457;  Salisbury's 
Ex.  V.  Philips's  Heirs,  12  id.  290;  Whitney  o.  Whitney,  14  Mass.  88; 
Holbrook  v.  Holbrook,  1  Pick.  (Mass.)  248;  Somerset  v.  Dighton,  12 
Mass.  383. 

«  Coke,  Littleton,  272;  Id.  290  a. 

»  Coke,  Littleton,  365  b.  «  Ibid. 

»  Coke,  Littleton,  290  a. 

"  Baratow  r.  Smith,  Walk.  Ch.  (Mich.)  394. 

u  Thompson  v.  State,  20  Ala.  54. 
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in  the  same  equity,  though  at  the  expense  of  forcing  the  con- 
struction of  the  words.i  173.  If  the  general  meaning  and 
object  of  a  statute  should  be  inconsistent  with  the  literal  im- 
port of  any  particular  clause  or  section,  such  clause  or  section 
must,  if  possible,  be  construed  according  to  the  spirit  of  the 
act ;  but,  to  warrant  the  application  of  this  rule,  the  intention 
of  the  legislature  must  be  clear  and  manifest.^  174.  Where 
the  manifest  intention  of  the  legislature  may  be  gathered 
from  prior  existing  laws,  and  from  the  prevailing  tone  of 
other  sections  of  the  act,  conflicting  words  may  be  diverted 
from  their  literal  meaning,  in  order  to  harmonize  with  more 
explicit  portions ;  and  they  may  be  restrained,  enlarged,  or 
qualified,  so  as  to  give  effect  to  the  obvious  intention  of  the 
legislature.^  175.  Every  statute  must  be  construed  so  as  to 
give  it  a  reasonable  effect.* 

§  1223.  176.  And  it  is  the  duty  of  courts  to  put  such  a  con- 
struction upon  statutes,  if  possible,  as  to  uphold  and  carry 
them  into  effect.^  177.  Such  a  construction  as  will  defeat 
the  purpose  of  the  law  must  never  be  given  to  it.®  178. 
Courts  ought  not  so  to  construe  a  statute  as  to  suffer.it  to  be 
eluded.'^  179.  A  fraud  upon  or  evasion  of  a  statute  will  not 
be  tolerated.^  180.  A  statute  shall  never  have  an  equitable 
construction  to  overthrow  an  estate.® 

§  1224.  181.  A  statute  which  takes  away  the  common  law 
ought  not  to  receive  an  equitable  construction.^*'    182.  Equit- 

.    1  Henry  v.  Tilson,  17  Vt.  479. 

^  Holbrook  v.  Holbrook,  1  Pick.  (Mass.)  248 ;  Mendon  v.  Worcester 
County,  10  id.  235;  Commonwealth  v.  Cambridge,  20  id.  267. 

»  Noble  V.  State,  1  Greene  (Iowa),  325. 

*  Gore  V.  Brazier,  3  Mass.  523;  Pease  v.  AVhitney,  5  id.  380;  Stanwood 
V.  Peirce,  7  id.  458;  Gibson  ».  Jenney,  15  id.  205;  MiUer  v.  Miller,  2  Pick. 
(Mass.)  571;  Re  Kilby  Bank,  23  id.  93. 

6  Winter  t'.  Jones,  10  Ga.  190. 

6  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  1,  81. 

'  People  o.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358,  381. 

'  Stratton  v.  Herrick,  9  Johns.  (N.  Y.)  356;  Jackson  d.  Gilbert  v.  Bn> 
gott,  10  id.  457,  461;  Bates  t>.  Sutherland,  15  id.  510. 

9  Dwarris,  729;  Nichols  v.  Wells,  Speed's  Dec.  (Ky.)  301;  Myers's  Ed. 
255,  259. 

w  Dwarris,  729. 
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able  constructions,  though  they  may  be  tolerated  in  remedial 
and  perhaps  some  other  statutes,  should  always  be  resorted 
to  with  great  caution,  and  never  extended  to  penal  statutes 
or  mere  arbitrary  regulations  of  public  policy.'  183.  An  act 
confirming  and  quieting  the  title  of  bona  fide  purchasers  ought 
to  be  liberally  construed.^  184.  A  statute  treating  of  superior 
courts  cannot  be  extended  to  those  of  inferior  dignity .^  185. 
A  toll-bridge  charter  was  so  construed  as  to  secure  to  the  cor- 
poration their  legal  tolls,  and  protect  those  who  used  it  from 
imposition.* 

§  1225.  186.  Declaratory  or  explanatory  statutes  are  con- 
strued according  to  the  letter  of  them.^  187.  So  are  statutes, 
which  take  away  or  clog  a  common-law  remedy.®  188.  So  of 
a  statute  which  takes  away  a  remedy  given  by  a  prior  statute.^ 
189.  Acts  of  incorporation  are  to  be  construed  favorably  to 
the  public  at  large,  and  most  strongly  against  the  corpora- 
tors.* 190.  They  will  not  be  extended  beyond  their  express 
words  or  their  clear  import;® 

§  1226.  191.  In  expounding  remedial  statutes  the  courts 
will  extend  the  remedy  so  far  as  the  words  will  admit  upon  a 
liberal  construction.^"  192.  But  where  the  language  of  the 
statute  is  clear,  direct,  and  positive,  leading  to  no  absurd 

1  Monson  t>.  Chester,  22  Pick.  (Mass.)  387. 
»  Jackson  d.  Woodrufe  i>.  Gilchrist,  15  Johns.  (N.  T.)  89,  114. 
»  Gilbert  v.  Vanderpool,  15  Johns.  (N.  Y.)  243. 
*  Hearsay  v.  Boyd,  7  Johns.  (N.  Y.)  185. 
6  Dash  V.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  497. 
«  Dash  V.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  497;  Barry  v.  Mandell,  10 
id.  563,  580. 

'  Dash  V.  Van  Kleeck,  7  Johns.  (N.  Y.)  477,  497. 

8  Camden  &  A.  R.  Co.  v.  Briggs,  22  N.  J.  L.  623;  Brevard,  App. 
10 ;  Sprague  ».  Birdsall,  2  Cow.  (N.  Y.)  419. 

9  Macon  v.  Macon  &  W.  R.  Co.,  7  Ga.  221. 

i»  Turtle  V.  Hartwell,  6  Durnf.  &  E.  T.  R.  429;  Hays  v.  Armstrong,  7 
Ohio,  217;  Wilber  v.  Paine,  1  id.  256;  Pancoast  v.  Ruffin,  Id.  385;  Bur- 
gett's  Lessee  o.  Bni^tt,  Id.  481 ;  M'Cormick  v.  Alexander,  2  id.  74;  Carey 
V.  Giles,  9  Ga.  253;  Franklin  v.  Franklin,  1  Md.  Ch.  Dec.  342;  Jones  v. 
Fales,  3  Mass.  245,  254;  Commonwealth  v.  Barlow,  4  id.  439;  Smith  v. 
Moffat,  1  Barb.  (N.  Y.)  65;  Camden  &  A.  R.  Co.  v.  Briggs,  22  N.  J.  L. 
623. 
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results,  and  affording  a  suitable  remedy  for  an  existing  eril, 
courts  are  to  be  governed  by  the  obvious  meaning  and  import 
of  its  terms,  and  not  to  extend  its  operation  because  they  sup- 
pose the  legislature  intended  to  give  a  more  effectual  remedy .^ 

193.  In  construing  a  remedial  statute  which  has  for  its  end 
the  promotion  of  important  public  objects,  a  large  construction 
is  to  be  given,  when  it  can  be  done  without  doing  actual  vio- 
lence to  its  terms.  This  rule  was  laid  down  in  reference  to 
the  laying  out  of  public  highways  under  a  general  statute.^ 

194.  Statutes  of  limitation  are  to  receive  a  liberal  construc- 
tion.^ 195.  The  statute  of  frauds  is  to  be  construed  liberally 
and  beneficially.* 

§  1227.  196.  Revenue  statutes  are  to  be  construed  most 
favorably  to  the  citizen.^  197.  Penal  statutes  are  to  be  con- 
strued strictly.^    198.   But  the  plain  and  manifest  intention 

1  Ezekiel  v.  Dixon,  3  6a.  146. 

=  Wolcott  V.  Pond,  19  Conn.  597. 

»  Sturges  V.  Crowninshield,  4  Wheat.  (U.  S.)  122,  207;  3  Mass.  206; 
Bell  V.  Morrison,  1  Pet.  (U.  S.)  351;  M'Cluny  v.  SUUman,  3  id.  278,  279; 
Purdy  i>.  Austin,  3  Wend.  (N.  Y.)  189. 

*  Coke,  Littleton,  268  6;  1  Bl.  Com.  88;  Grant  v.  Naylor,  4  Cranoh 
(U.  S.),  224. 

«  Dwarris,  743,  749;  Ontario  Bank  v.  Bunnell,  10  Wend.  (N.  T.)  186; 
Sewall  V.  Jones,  9  Pick.  (Mass.)  414;  Bank  of  Ga.  v.  Savannah,  Dud. 
(Ga. )  182 ;  Savannah  v.  Hartridge,  8  Ga.  30 ;  Attorney-General  v.  Bank  of 
Newbum,  1  Dev.  &  B.  Eq.  (N.  C.)  218.  Contra.  Martin  v.  St.  Luke's  Par. 
Col.,  1  Speer  (S.  C.),343;  State  v.  Burger,  1  McMul.  (S.  C.)  421;  United 
States  V.  Wigglesworth,  2  Story  C.  C.  (U.  S.)  369;  Bleight  v.  Auditor,  2 
T.  B.  Mon.  (Ky.)  27;  Moseley  v.  Tift,  4  Fla.  402. 

"  1  Bl.  Com.  88;  United  States  ».  Wiltberger,  5  Wheat.  (U.  S.) 
76,  94,  96;  United  States  v.  Sheldon,  2  id.  119,  121;  The  Harriet,  1 
Story  C.  C.  (U.  S.)  251;  Andrews  v.  United  States,  2  id.  202;  Com- 
monwealth V.  Hardy,  2  Mass.  312 ;  Melody  v.  Reab,  4  id.  473 ;  Jones  i>. 
Estis,  2  Johns.  (N.  Y.)  379;  Sprague  v.  BirdsaU,  2  Cow.  (N.  Y.)  419; 
Myers  ».  Foster,  6  id.  567 ;  Van  Valkenbui-gh  v.  Torrey,  7  id.  252 ;  Lewis 
V.  England,  4  Bin.  (Pa.)  13;  Mayor  v.  Davis,  6  Watts  &  S.  (Pa.)  269; 
Cushing  V.  Dill,  3  111.  461 ;  Raplee  v.  Morgan,  Id.  561 ;  Crawford  v.  State, 
Minor  (Ala.),  143;  Bettis  v.  Taylor,  8  Port.  (Ala.)  564;  Foster  v.  Blount, 
18  Ala.  687;  Commonwealth  v.  Loring,  8  Pick.  (Mass.)  370;  Butler  ». 
Bicker,  6  Me.  268;  Daggett  v.  State,  4  Com.  61 ;  Pike  v.  Jenkins,  12  N.  H. 
253;  Hall  v.  State,  20  Ohio,  7;  State  v.  Solomons,  3  HiU  (S.  C),  96. 
1174 


MAXIMS   AND   RULES.  §  1229 

of  the  legislature  ought  to  be  regarded.^  199.  And  a  statute 
which  is  penal  as  to  some  persons  may  be  equitably  construed, 
provided  it  is  generally  beneficial.^  200.  The  rule  requiring 
penal  statutes  to  be  construed  strictly  means  only  that  they 
are  not  to  be  so  extended,  beyond  the  legitimate  import  of  the 
words  used  in  them,  as  to  embrace  cases  or  acts  not  clearly 
described  by  such  words,  and  so  as  to  bring  them  within  the 
prohibition  or  penalty  of  such  statutes.^ 

§  1228.  201.  But  this  rule  does  not  apply  to  a  case  where 
the  party  has  a  remedy  at  common  law,  and  the  statute 
merely  gives  an  increase  of  damages.*  202.  If  a  statute  be 
both  penal  and  remedial,  it  is  to  be  construed  strictly,^  203. 
A  statute  which  creates  a  right  of  action  in  an  individual,  or 
a  particular  class  of  individuals,  is  not  penal,  but  remedial.^ 
204.  Statute  of  costs  construed  strictly.''  205.  A  statute 
which  extends  human  liberty  is  to  be  liberally  construed,  but 
a  statute  which  restrains  it  is  to  be  strictly  construed.* 

§  1229.  206.  Statutes  authorizing  suits  against  the  State  are 
to  be  liberally  construed.*  207.  Statutes  of  a  local  character, 
which  refer  to  persons,  places,  or  things,  unless  otherwise 
expressed,  are  to  be  confined  to  such  persons,  places,  and 
things  as  existed  at  the  time  of  their  passage.^"  208.  Laws 
exempting  property  from  taxation  are  to  be  construed 
strictly."  209.  Laws  which  have  reference  to  the  public  wel- 
fare, or  the  policy  of  a  State,  are  to  be  liberally  construed.^ 

1  Sickles  V.  Sharp,  13  Johns.  (K  Y.)  498 ;  United  States  v.  Wiltberger, 
5  Wheat.  (U.  S.)  76,  94. 

*  Sickles  V.  Sharp,  13  Johns.  (N.  T.)  497;  Coke,  Littleton,  54  b. 

8  Rawson  v.  State,  19  Conn.  292. 

'  EUis  V.  Whitlock,  10  Mo.  781.        «  Abbott  ».  Wood,  22  Me.  541. 

«  Neal  V.  Moultrie,  12  Ga.  104. 

'  Marsh  v.  Tellowly,  2  Strange,  1106;  Ingle  v.  Wordsworth,  3  Bmt. 
1284-1287;  Lewis  v.  England,  4  Bin.  (Pa.)  13;  Hart  v.  Fitzgerald,  2 
Mass.  512. 

«  1  Bl.  Com.  88,  note;  Cuyler  ».  Rnst,  12  Johns.  (N.  T.)  373;  Re 
Pierce,  16  Me.  255. 

«  State  c.  Curran,  12  Ark.  321.  »"  Hall  v.  State,  20  Ohio,  7. 

n  Cincinnati  Col.  v.  State,  19  Ohio,  110. 

^  Bryan's  Heirs  v.  Dennis,  4  Fla.  445. 
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210.  Statutes  giving  summary  remedies  are  to  be  strictly 
construed.^ 

§  1230.  211.  Statutes  against  frauds  are  to  be  liberally  con- 
strued, in  suppression  of  the  frauds  prohibited.^  212.  Where 
a  statute  requires  a  thing  to  be  done  in  a  particular  way, 
that  way  alone  must  be  pursued.^  213.  Where  a  statute  pre- 
scribes the  form  of  any  order,  or  summary  proceeding,  it- must 
be  followed  as  far  forth  as  is  consistent  with  the  nature  and 
exigency  of  the  particular  proceeding.*  214.  Private  statutes, 
conferring  new  and  extraordinary  powers  of  a  special  nature 
upon  particular  persons,  affecting  the  property  of  individuals, 
should  receive  a  strict  interpretation.®  215.  A  statutory 
power  derogatory  to  private  property  ought  to  be  construed 
strictly,  and  not  enlarged  by  intendment.^ 

§  1231.  216.  A  statute  which  takes  away  the  right  of  trial 
by  jury  ought  to  receive  the  most  strict  construction.^  217. 
If  a  statute  provide  a  remedy  unknown  to  the  common  law, 
and  by  which  no  notice  to  the  person  proceeded  against  is 
required,  it  will  be  strictly  construed.^  218.  Statutes  giving 
jurisdiction  to  inferior  courts  are  to  be  construed  strictly.^ 
219.  Statutes  which  are  in  derogation  of  the  common  law, 
and  which  have  the  effect  to  divest  or  affect  the  title  to  real 
estate,  are  to  be  strictly  construed.^"  220.  A  statute  which 
authorizes  a  court  "  to  render  such  judgment  as  substantial 
justice  shall  require,"  means,  that  the  court  shall  render  sub. 
stantial  legal  justice,  ascertained  and  determined  by  fixed 
rules  and  positive  statutes,  and  not  the  abstract  varying  no- 
tions of  equity  entertained  by  each  individual  or  judge.^^ 

'  Hale  V.  Burton,  Dad.  (Gra.)  105;  Larerty  o.  Chamberlain,  7  Blackf. 
(Ind.)  556. 

■i  Camming  o.  Fryer,  Dad.  (Ga.)  182. 

«  State  V.  Yancey,  3  Brev.  (S.  C.)  306. 

*  Fitch  V.  Kirkland  Highway  Com.,  22  Wend.  (N.  Y.)  132;  Davison  ». 
GiU,  1  East,  64. 

'  Dwarris,  750.  •  Ibid.  '  Dwarris,  749. 

«  Souter  V.  Sea  Witch,  1  Cal.  162. 

9  Walker  v.  Wynne,  3  Yerg.  (Tenn.)  62. 

w  Sibley  v.  Smith,  2  Mich.  486,  490. 

"  Stevens  v.  Ross,  1  Cal.  94. 
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§  1232.  221.  The  power  to  take  land  for  public  purposes 
is  in  derogation  of  the  common  law,  and  is  to  be  construed 
strictly .1  222.  Statutes  which  impose  restrictions  on  trade  or 
common  occupations,  or  which  levy  an  excise  or  tax  upon 
them,  must  be  construed  strictly ."  228.  Statutes  which  for 
any  cause  disable  persons  of  full  age  and  sound  mind  to  make 
contracts  are  to  be  construed  strictly ;  for  though  founded 
in  policy  and  a  just  regard  to  the  public  welfare,  they  are  in 
derogation  of  private  rights.^  224.  In  enforcing  a  summary 
remedy  given  by  a  statute,  it  must  be  strictly  pursued.*  225. 
Laws  conferring  bounties  are  to  be  construed  liberally .^ 

§  1233.  226.  Where  particular  powers  are  granted  to  a 
company  or  corporation,  if  they  enter  upon  any  man's  laud 
they  must  clearly  show  their  authority ;  and  if  the  words  of 
the  statute  upon  which  they  rely  are  ambiguous,  every  pre- 
sumption is  to  be  made  against  the  company  or  corporation, 
and  in  favor  of  private  property.*  227.  A  statute  giving  an 
association  power  to  hold  land  is  to  be  construed  liberally.'^ 

228.  If  a  statute  be  so  defectively  drawn  that  in  one  part  it 
appears  that  it  is  to  be  executed  in  a  summary  manner,  and 
in  another  part  in  the  usual  way,  the  latter  is  to  be  preferred.^ 

229.  Statute  provisions  for  indemnity  for  losses  sustained  by 
one  citizen  by  means  of  special  privileges  conferred  by  the 
legislature  upon  another  citizen,  ought  to  receive  a  liberal 
construction  in  favor  of  the  citizen  damnified.*  230.  Private 
statutes  made  for  the  accommodation  of  particular  citizens  or 
corporations  ought  not  to  be  construed  to  affect  the  rights  or 
privileges  of  others,  unless  such  construction  result  from  ex- 
press words,  or  from  necessary  implication.^" 

1  Sharp  V.  Speir,  4  ffiU  (N.  Y.),  76,  92. 
»  SewaU  V.  Jones.  9  Pick.  (Mass.)  412. 
»  Smith  V.  Spooner,  3  Pick.  (Mass.)  229. 
"  Laverty  v.  Chamberlain,  7  Blaekf.  (Ind.)  556. 
6  Ross  r.  Doe  d.  Barland,  1  Pet.  (U.  S.)  655. 
•  Dwarris,  750.  '  2  Edwards,  304. 

8  Bennett  v.  Ward,  3  Caines  (^ST.  T.),  259. 

»  Boston  &  R.  Mill  Corp.  e.  Gardner,  2  Pick.  (Mass.)  33 ;  2  Mass.  33. 
"  Coolidge  o.  Williams.  4  Mass.  140;  Wales  v.  Stetson,  2  id.  143;  Hood 
..  Dighton  Br.  Plop.,  3  id.  263;  7  id.  263. 
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§  1234.  281.  Where  the  words  of  a  statute  prescribing 
compensatiori  to  a  public  officer  are  loose  and  obscure,  and 
admit  of  two  interpretations,  that  which  is  most  favorable  to 
the  officer  should  be  adopted.^  232.  Statutes  made  relative 
to  the  administration  of  justice  are  to  be  liberally  construed 
for  the  attainment  of  that  important  object.^  233.  Statutes 
in  favor  of  particular  persons  or  corporations  are  to  be  con- 
strued strictly .3  234.  Attachment  laws  to  be  strictly  con- 
strued.* 235.  A  statute  specifying  a  time  within  which  a 
public  officer  is  to  perform  an  official  act  regarding  the  rights 
and  duties  of  others  is  directory  merely,  unless  the  nature  of 
the  act  to  be  performed,  or  the  phraseology  of  the  statute,  is 
such  that  the  designation  of  time  must  be  considered  as  a 
limitation  of  the  power  of  the  officer. 

§  1235.  236.  It  has  been  resolved,  that  for  the  true  and 
sure  interpretation  of  all  statutes,  be  they  penal  or  beneficial, 
restrictive  of  or  enlarging  the  common  law,  four  points  are  to 
be  considered:  (1)  What  was  the  common  law  before  the 
making  of  the  act ;  (2)  What  was  the  mischief  and  defect 
for  which  the  common  law  did  not  provide ;  (3)  What  rem- 
edy, the  parliament  hath  resolved  and  appointed  to  cure  the 
disease  of  the  commonwealth ;  and  (4)  The  true  reason  of 
the  remedy ;  and  then  the  office  of  the  judges  is  always  to 
make  such  construction  as  shall  suppress  the  mischief  and 
advance  the  remedy.^  237.  There  is  a  known  distinction  be- 
tween circumstances  which  are  the  essence  of  the  thing  re- 
quired to  be  done  by  a  statute,  and  clauses  merely  directory.^ 
^38.  If  a  statute  repealing  another  be  afterwards  repealed, 
the  first  statute  is  revived  without  any  express  words,  by  mere 
implication.^    239.  Statutes  at  variance  with  the  laws  of  God 

1  United  States  v.  Morse,  3  Story  C.  C.  (U.  S.)  87. 

2  MitoheU  v.  Mitchell,  1  GiU  (Md.),  66. 
»  Young  V.  M'Kenzie,  3  Ga.  31. 

*  Wilkie  V.  Jones,  1  Morris  (Iowa),  97;  Musgrave  v.  Brady,  Id.  456. 

«  Smith's  Com.,  660;  3  Coke,  7. 

°  Rex  V.  Loxdale,  1  Barr.  447;  1  Swift,  Dig.  13.  This  distinction  is 
folly  explained  in  §  465. 

'  1  Swift,  Dig.  18;  1  Institutes,  315;  1  Blackstone,  Com.  90;  Broom, 
Max.  27.  . 
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are  void.^  240.  Expressio  unius  est  exclimo  alterius:  The 
express  mention  of  one  thing  implies  the  exclusion  of  an- 
other.'^ 

§  1236.  241.  Where  a  statute  is  passed  for  the  benefit  of  a 
railway,  canal,  or  other  company,  it  is  regarded  as  a  contract 
between  a  company  of  adventurers  and  the  public,  the  terms 
of  which  are  set  forth  in  the  act ;  and  the  rule  of  construction 
in  aU  such  cases  is  fully  established  to  be,  that  any  ambiguity 
in  the  law  of  the  contract  will  operate  against  the  adventurers, 
and  in  favor  of  the  public,  the  former  being  entitled  to  claim 
nothing  which  is  not  clearly  given  by  the  act.^  242.  A  stat- 
ute is  not  to  be  nullified  because  some  of  its  provisions  are 
absurd,  repugnant,  or  untrue ;  it  should  be  so  construed  as  to 
make  it  effective  rather  than  destroy  it.  If  enough  remains, 
after  rejecting  the  parts  which  are  inappropriate,  to  show 
what  the  legislature  intended,  this  will  sufiBce.* 

§  1237.  243.  Sometimes  the  makers  of  a  statute  put  the 
strongest  cases,  and,  by  construction,  the  lesser  shall  be  in- 
cluded ;  here  the  cases  are  put  by  way  of  example,  and  not  as 
excluding  other  things  of  a  similar  nature.  Where,  moreover, 
the  words  are  general,  and  a  statute  is  only  declaratory  of  the 
common  law,  it  shall  extend  to  others  besides  the  persons  or 
things  named.  Sometimes,  on  the  contrary,  the  expressions 
used  are  restrictive,  and  intended  to  exclude  all  things  which 
are  not  enumerated.  Thus,  where  certain  specific  things 
are  taxed  or  subjected  to  any  charge,  it  seems  probable  that  it 
was  intended  to  exclude  everything  else,  even  of  a  similar 

1  1  Blackstone,  Com.  58;  Broom,  Max.  58;  Doctor  &  Student,  15; 
Dwarris,  642;  Forbes  v.  Cochrane,  2  Bam.  &  C.  471. 

»  Coke,  Littleton,  210  a  ;  Broom,  Max.  505. 

»  Stourbridge  Canal  Proprietors  v.  AVheeley,  2  Bam.  &  Ad.  793; 
Priestley  p.  Foulds,  2  Scott,  ST.  R.  205,  226;  Barrett  v.  Stockton  &  D.  R. 
Co.,  Id.  337,  370;  Gildart  v.  Gladstone,  11  East,  685;  Stockton  &  D.  R. 
Co.  V.  Barrett,  3  Scott,  N.  R.  803:  Portsmouth  Floating  Bridge  Co.  v. 
Nance,  6  id.  823,  831;  1  Mylne  &  Keen,  195;  Thicknesse  v.  Lancaster 
Canal  Co.,  4  Mees.  &  W.  482;  Smith,  Com.  650;  Broom,  Max.  7. 

*  Watervliet  Tump.  Co.  v.  M'Kean,  6  Hill  (N.  Y.),  616;  Britton  v. 
Ward,  2  RoUe,  127;  Hobart,  93,  97;  10  Coke,  57;  Shrewsbury  ».  Boylston, 
1  Pick.  (Mass.)  105. 
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nature,  and  a  fortiori,  all  things  different  in  genus  and  de- 
scription from  those  which  are  enumerated.  So,  too,  where 
a  general  act  confers  immunities  which  expressly  exempt  cer- 
tain persons  from  the  effect  and  operation  of  its  provisions,  it 
excludes  all  exemptions  to  which  the  subject  might  have  been 
before  entitled  at  common  law;  for  the  introduction  of  the 
exemption  is  necessarily  exclusive  of  all  other  independent 
extrinsic  exceptions.^ 

§  1238.  244.  In  construing  a  doubtful  clause  in  a  statute, 
it  will  often  be  a  question  whether  the  clause  be  a  substantive 
independent  clause,  or  only  a  qualification  of  an  antecedent 
one.  It  is  diflBcult  to  lay  down  any  precise  rule  applicable  to 
all  such  cases.  But  when  a  section  is  by  way  of  proviso,  or 
in  the  nature  of  an  exception,  it  must  be  regarded  as  depen- 
dent, unless  a  manifest  intent,  apparent  upon  an  examination 
of  the  entire  act,  forbids  it.^  245.  A  saving  clause  must  relate 
to  a  thing  in  esse.  The  nature  of  a  saving  clause  is  to  pre- 
serve a  former  right,  and  not  to  create  a  new  one.  It  may 
restrain  or  qualify  the  purview,  or  body  of  the  act,  but  is 
never  allowed  to  overturn  or  enlarge  it.^  246.  There  is  a 
known  distinction  in  law  between  an  exception  in  the  enact- 
ing and  in  the  proviso  clause  of  the  statute.  If  in  the  former, 
it  must  be  negatived  in  pleading;  if  in  the  latter,  it  need  not 
be.*  247.  Where  it  is  apparent  that  a  statiite,in  the  delega- 
tion of  a  power,  reposes  a  special  trust  and  confidence  in  the 
appointee  of  it,  it  cannot  be  delegated.^ 

*  Gregory  v.  Des  Agnes,  3  Bing.  (N.  C.)  85 ;  Atkinson  v.  Fell,  5  Maule 
&  S.  240 ;  Gates  v.  Knight,  3  Durnf .  &  E.  T.  R.  442 ;  5  Term,  21 ;  2  East, 
166;  7  Term,  60;  King  ».  Cunningham,  5  East,  478 ;  Dwarris,  712;  Smith, 
Com.  655. 

»  Smith,  Com.  711.  «  Ibid. 

*  Smith,  Com.  712 ;  Dwarris,  661 ;  1  Term,  114 ;  King  v.  Jukes,  8 
Durnf.  &  E.  T.  R.  542;  Foster,  430;  East,  P.  C.  167. 

6  11  Coke,  64;  Smith,  Com.  713;  Lyon  v.  Jerome,  26  Wend.  (N.  Y.) 
485. 
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For  the  convenience  of  tte  profession,  and  with  a  view  to  the 
completeness  of  this  work,  the  author  appends  an  abstract  of  a 
tax  title,  which,  he  trusts,  will  be  acceptable,  especially  to  con- 
veyancers. The  law  of  Illinois,  enacted  Feb.  26,  1839,  is  the 
basis  of  the  abstract,  and  that  is  selected  because  it  is  more 
familiar.  The  bar  and  conveyancers  will  be  enabled  to  obtain, 
from  an  abstract  founded  upon  that  statute,  the  general  requi- 
sites of  such  a  document.  Nothing  more  can  be  expected,  inas- 
much as  the  abstract  must  vary  according  to  the  provisions  of 
the  respective  statutes  under  which  the  tax  sales  may  have  been 
made. 

§  1239.  ABSTRACT 

Of  ^  ®ax  ®itlc  xo  Lot  1,  Block  1,  in  the  originai.  Plat 
OF  THE  City  of  Chicago,  iLLiisfois,  acquired  under  a  Sale 
MADE  Mat  18,  1840,  for  the  Taxes  of  1839. 

1.  John  Doe  was  appointed  assessor  of  the  justice's  district 
within  which  the  lot  in  question  was  situated,  by  the  County 
Commissioners'  Court  of  Cook  County,  at  the  March  term  there- 
of, 1839,  and  on  the  8th  day  of  March  took  and  subscribed  the 
following  oath  of  office,  to  wit :  — 


"State  of  Illinois,")  ^^ 
Cook  County,       J 

"  I,  John  Doe,  do  solemnly  swear  that  I  wiU.  faithfully  and 
impartially  perform  the  duties  required  of  me  as  assessor  of 
taxable  property  in  the  County  of  Cook,  according  to  the  best 

of  my  skill  and  judgment. 

"John  Doe. 
"  Subscribed  and  sworn  to  before  \ 
me,  this  the  8th  day  of  March,  1839.  S 
"Louis  D.  Hoard,  ) 
"  Clerk  of  the  Circuit  Court  of  Cook  County,  Illinois." 
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March  9, 1839,  the  Clerk  of  the  County  Commissioners'  Court 
delivered  to  the  said  assessor  an  abstract  of  the  taxable  lands  in 
the  said  assessor's  district. 

May  1, 1839,  the  said  assessor  returned  to  the  county  clerk  his 
assessment  list,  in  substance  as  follows,  to  wit :  — 

ZUt  of  Property  in  the  First  District,  in  the  County  of  Cook,  wiih  the  Names  of  the 
Owners  and  the  Value  of  the  Property,  assessed  by  John  Doe,  for  the  year  1839. 


Ovmer. 

Description. 

Valutttioii. 

Beimrks. 

John  Jones. 

Lot  1,  Block  1,  original 
plat,  Chicago. 

$2,000.00. 

May  1, 1839.  John  Doe, 

Assessor  of  District  No.  1,  Cook  Co.,  Illinois. 

2.  March  8, 1839,  Eichard  Koe  was  appointed  collector  of  the 
County  of  Cook,  by  the  county  commissioners,  and  took  and  sub- 
scribed the  oath,  and  executed  and  delivered  the  bond  required 
by  law. 

3.  The  County  Commissioners'  Court  of  Cook  County,  at  the 
June  term,  1839,  by  an  order  of  record,  levied  a  tax  of  four  mills 
on  each  dollar's  worth  of  taxable  property  in  the  county. 

4.  The  amount  of  tax  charged  upon  the  lot  in  question  for  the 
year  1839  was  as  follows,  namely :  — 

Valuation $2,000.00. 

State  tax i4.00. 

County  Tax 8.00. 

Total  tax $12.00. 

6.  Aug.  20, 1839,  the  lists  of  taxable  property  returned  by  the 
assessors  were  delivered  by  the  clerk  of  the  County  Commis- 
sioners' Court,  to  the  collector  aforesaid,  and  a  duplicate  receipt 
thereof  was  filed  in  the  clerk's  office.  This  list  is  a  transcript 
of  the  assessors'  return. 

6.  March  10, 1840,  the  collector  advertised,  in  the  "  Chicago 
Democrat,"  the  delinquent  list  in  the  manner  following,  that  is 
to  say,  — 

The  caption  of  the  advertisement  is  in  these  words,  namely : 
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Lis!  of  Lands  and  other  Seal  Es'ate,  situated  in  the  County  of  Cook,  and  State  of 
Illinois,  upon  which  the  ta3:es  remain  due  and  unpaid,  for  the  year  herein  set  forth. 


Description. 

Owner. 

Tai. 

Coats. 

Interest 

Tear  for  which 
tax  doe. 

Lot  1,  Block  1, ) 

original  plat,   > 

Chicago.        ) 

John  Jones. 

§12.00. 

14 

16 

1839. 

The  notice  of  the  collector,  appended  to  the  list,  is  in  these 
words :  — 

"  The  owners  of  the  lands,  and  other  real  estate  described  in 
the  fofegoing  list,  and  all  others  who  may  be  interested  in  said 
property,  are  hereby  notified  that  I  shall,  on  the  first  day  of  the 
next  ensuing  term  of  the  Circuit  Court  of  the  said  County  of 
Cook,  to  be  holden  at  the  court-house  in  the  city  of  Chicago, 
on  Monday,  the  first  day  of  May,  1840,  make  a  report  of  the 
foregoing  list  of  delinquents,  and  apply  to  said  court  for  an 
order  to  sell  the  said  lands  and  other  real  estate  described  there- 
in, for  the  purpose  of  satisfjring  the  tax,  interest,  and  costs 
charged  against  the  same  respectively,  and  specifically  men- 
tioned in  the  said  list ;  and  the  said  owners,  and  others  inter- 
ested, are  further  notified  that,  on  the  second  Monday  next 
succeeding  the  said  term  of  the  said  court,  I  shall  expose  to 
public  sale  all  of  the  lands  and  other  real  estate  against  which 
judgment  shall  be  pronounced  by  the  said  court,  and  for  the 
sale  of  which  such  order  shall  be  made,  for  the  amount  of  taxes, 
interest,  and  costs  due  thereon. 

"ElCHAED   EOE, 
"  Collector  of  Cook  County,  Illinois." 
"  Chicago,  JIarch  10. 1840." 


To  this  advertisement  is  appended  a  certificate  of  the  printer 
and  publisher  of  the  "Chicago  Democrat,"  in  these  words, 
namely :  — 

"I,  John  Wentworth,  printer  and  publisher  of  the  'Chicago 
Democrat,'  a  weekly  newspaper  printed  and  published  in  the  city 
of  Chicago,  in  the  County  of  Cook  and  State  of  Illinois,  do  here- 
by certify  that  the  foregoing  list,  and  notice  thereto  attached, 
was  published  in  said  newspaper  on  the  10th  day  of  March,  1840 ; 
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and  that  the  number  of  said  paper  in  which  said  list  and  notice 
was  published,. was  delivered  by  carriers  or  transmitted  by  mail 
to  each  of  the  subscribers  to  said  paper,  according  to  the  accus- 
tomed mode  of  business  in  said  of&ce. 

"John  Wentwoeth, 
"  Printer  and  Ptiblisher  of  the  '  Chicago  Democrat.' 
"Chicago,  March  12, 1840." 

7.  A  copy  of  said  advertisement,  together  with  the  certificate 
of  the  said  printer,  etc.,  was  iiled  in  the  office  of  the  clerk  of  the 
said  Circuit  Court,  May  1, 1840. 

8.  On  the  said  first  day  of  May  the  collector  aforesaid  made  a 
report  of  the  delinquent  list  to  the  said  court  in  these  words :  — 

List  of  Lands  and  other  Seal  Estate,  situated  in  the  County  of  Cook,  and  State  of 
Illinois,  on  which  taxes  remain  due  and  unpaid,  for  the  year  herein  set  forth. 


Names 

of  present 

owner. 

Cost. 

Interest. 

Amount 
of 
tax. 

Tearfbr 

which  tax 

is  due. 

Valuation. 

Description. 

County. 

J.  Jones. 

14 

16 

$12.00. 

1839 

$2,000.00 

Lot  1,  Block  1, 

original  plat, 

Chicago. 

Cook. 

"  I,  Eichard  Roe,  collector  within  and  for  said  county,  do  here- 
by certify  that  the  foregoing  is  a  true  copy  of  the  delinquent  list, 
upon  which  the  taxes  remain  due  and  unpaid  for  the  year  1839, 
and  that  I  have  been  unable  to  find  any  personal  property  belong- 
ing to  the  owners  whose  names  are  mentioned  in  said  list,  within 
the  said  county,  of  value  sufficient  to  satisfy  said  taxes,  interest, 
and  costs,  by  a  seizure  and  sale  thereof. 

"Eichard  Eob,  Collector." 

9.  The  said  report  and  certificate  of  the  .printer  were  recorded 
by  the  clerk  of  said  court,  May  1,  1840. 

10.  On  the  6th  day  of  May,  1840,  the  said  Court  rendered  judg- 
ment upon  such  delinquent  list,  in  these  words,  to  wit :  — 


"State  or  Illinois,' 
Cook  County. 


SCT. 


"Whereas  Eichard  Eoe,  collector  of  said  county,  returned  to 
the  Circuit  Court  of  said  county,  on  the  first  day  of  May,  1840, 
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the  following  tracts  and  parts  of  tracts  of  land,  as  having  been 
assessed  for  taxes  by  the  assessor  of  said  county  of  Cook,  for  the 
year  1839,  and  that  the  taxes  thereon  remained  due  and  unpaid 
on  the  day  of  the  date  of  the  said  collector's  return,  and  that  the 
respective  owner  or  owners  have  no  goods  and  chattels  within  his 
county  on  which  the  said  collector  can  levy  for  the  taxes,  inter- 
est, and  costs  due  and  unpaid  on  the  following  described  lands, 
to  wit:  — 


Present  owner. 

Description. 

Valnstion. 

Tax. 

Costa. 

Interest. 

County. 

John  Jones. 

Lot  I,  Block  1. 

original  plat  of 

Chicago. 

f2,000.00 

912.00 

u 

16 

Cook. 

"And  whereas,  due  notice  has  been  given  of  the  intended  ap- 
plication for  a  judgment  against  said  lands,  and  no  owner  hath 
appeared  to  make  defence  or  show  cause  why  judgment  should 
not  be  entered  against  the  said  lands  for  the  taxes,  interest, 
and  costs  due  and  unpaid  thereon,  for  the  year  or  years  herein 
set  forth :  Therefore,  it  is  considered  by  the  court  that  judgment 
be,  and  is  hereby,  entered  against  the  aforesaid  tract  or  tracts  of 
land,  or  parts  of  tracts,  in  the  name  of  the  State  of  Illinois,  for 
the  sum  annexed  to  each  tract  or  parcel  of  land,  being  the  amount 
of  taxes,  interest,  and  costs  due  severally  thereon ;  and  it  is  or- 
dered by  the  court  that  the  said  several  tracts  of  land,  or  so  much 
thereof  as  shall  be  sufficient  for  each  of  them  to  satisfy  the 
amount  of  taxes,  interest,  and  costs  annexed  to  them  severally, 
be  sold,  as  the  law  directs." 

11.  The  precept  issued  May  13, 1840,  and  was  in  these  words : 


'State  of  Illinois,' 
Cook  CoirsfTY. 


SOT. 


"Whereas  Bichard  Eoe,  collector  of  said  county,  returned  to 
the  Circuit  Court  of  said  county,  on  the  first  day  of  May,  1840, 
the  following  tracts  and  parts  of  tracts  of  land,  as  having  been 
assessed  for  taxes  by  the  assessor  of  said  county  of  Cook,  for  the 
year  1839,  and  that  the  taxes  thereon  remained  due  and  unpaid 
on  the  day  of  the  date  of  the  said  collector's  return,  and  that  the 
respective  owner  or  owners  have  no  goods  and  chattels  within 
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this  county  on  whicli  the  said  collector  can  levy  for  the  taxes, 
interest,  and  costs  due  and  unpaid  on  the  following  described 
lands,  to  wit :  — 


Present  owner. 

Valuation. 

Tax. 

Costa. 

Intsiest. 

County. 

John  Jones. 

Lot  1,  Block  1. 

original  plat  of 

Chicago. 

82,000.00 

$12.00 

14 

16. 

Cook. 

"  And  whereas,  due  notice  has  been  given  of  the  intended  ap- 
plication for  a  judgment  against  said  lands,  and  no  owner  hath 
appeared  to  make  defence  or  show  cause  why  judgment  should 
not  be  entered  against  the  said  lands  fo;r  the  taxes,  interest,  and 
costs  due  and  unpaid  thiereon,  for  the  year  or  years  herein  set 
forth :  Therefore,  it  is  considered  by  the  court  that  judgment  be, 
and  is  hereby,  entered  against  the  aforesaid  tract  or  tracts  of 
land,  or  parts  of  tracts,  in  the  name  of  the  State  of  Illinois,  for 
the  sum  annexed  to  each  tract  or  parcel  of  land,  being  the  amount 
of  taxes,  interest,  and  costs  due  severally  thereon ;  and  it  is  or- 
dered by  the  court  that  the  said  several  tracts  of-  land,  or  so 
much  thereof  as  shall  be  sufficient  of  each  of  them  to  satisfy  the 
amount  of  taxes,  interest,  and  costs  annexed  to  them  severally, 
be  sold,  as  the  law  directs." 

And  to  which  precept  this  certificate  was  added :  — 


"State  op  Illinois, 
Cook  County. 


}' 


"  I,  Louis  D.  Hoard,  clerk  of  the  Circuit  Court,  within  and  for 
said  county,  do  certify  that  the  foregoing  precept  is  a  full  and 
perfect  copy  of  the  collector's  report  of  delinquent  lands  and 
owners,  made  to  the  said  court  May  1, 1840,  and  also  the  order 
of  the  said  court  thereon. 

"Witness  my  hand  and  the  seal  of  said  court,  at  the 
city  of  Chicago,  this  13th  day  of  May,  1840. 

"Louis  D.  Hoabd,  Clerk." 


[seal.] 


12.   The  sale  book  relating  to  this  parcel  of  land  is  in  these 
words,  namely  r  — 
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Btgitter  of  Saletfor  Taxes  on  the  18th  dag  of  May,  1840. 


Owner. 

Seasiipdon. 

Valaation. 

Txx. 

Owt. 

Interat. 

TotaL 

Pnreluser. 

John 

Jones 

Lot  1,  Block  1. 

Orig.  Plat, 

Chicago. 

$2,000.00 

§12.00 

14 

16 

?12.30 

John 
Smith. 

13.  Certificate  of  sale,  dated  May  19, 1840,  assigned  to  John 
Johnson. 

14  Tax  deed  to  John  Johnson,  dated  May  20, 1842,  in  these 
words:  — 

"JRnow  all  JWtn  lig  these  presents,  that  whereas  at  the  May 
term,  1840,  of  the  Circuit  Court  of  Cook  County,  a  judgment  was 
obtained  in  said  court,  in  favor  of  the  State  of  Illinois,  against 
lot  1,  Block  1,  Original  Plat,  Chicago,  for  the  sum  of  twelve  dol- 
lars and  thirty  cents,  being  the  amount  of  taxes,  interest,  and 
costs  assessed  upon  said  tract  of  land  for  the  year  1839;  and 
whereas,  on  the  18th  day  of  May,  1840, 1,  [Richard  !Boe,  sheriEE 
of  the  county  aforesaid,  by  virtue  of  a  precept  issued  out  of  the 
Circuit  Court  of  the  county  aforesaid,  dated  the  13th  day  of 
May,  and  to  me  directed,  did  expose  to  public  sale  at  the  door 
of  the  court-house,  in  the  county  aforesaid,  in  conformity  with 
all  the  requisitions  of  the  statute  in  such  case  made  and  pro- 
vided, the  tract  of  land  above  described,  for  the  satisfaction  of 
the  judgment  so  rendered  as  aforesaid  :  and  whereas,  at  the  time 
and  place  aforesaid,  John  Smith,  of  the  County  of  Cook,  and 
State  of  Illinois,  having  offered  to  pay  the  aforesaid  sum  of 
twelve  dollars  thirty  cents,  for  the  whole  parcel,  which  was  the 
least  quantity  bid  for,  the  said  tract  was  stricken  off  to  him  at 
that  price.  And  whereas  it  appears  that  the  certificate  of  said 
purchase  has  been  assigned  by  the  said  John  Smith  to  John 
Johnson.  Now,  therefore,  I,  Richard  Roe,  sheriff  as  aforesaid, 
for  and  in  consideration  of  the  said  sum  of  twelve  dollars  and 
thirty  cents,  to  me  in  hand  paid  by  the  said  John  Smith,  at  the 
time  of  the  aforesaid  sale,  and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  have  granted,  bargained,  and  sold,  and 
by  these  presents  do  grant,  bargain,  and  sell,  unto  the  said  John 
Johnson,  his  heirs  and  assigns,  Ixjt  1,  in  Block  1,  Original  Plat, 
Chicago.    To  have  and  to  hold,  unto  him,  the  said  John  Johnson, 
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his  heirs  and  assigns,  forever ;  subject,  however,  to  all  the  rights 
of  redemption  provided  by  law.  In  witness  whereof,  I,  Kiehard 
Boe,  sheriff  as  aforesaid,  have  hereunto  subscribed  my  name,  and 
afigxed  my  seal,  this  20th  day  of  May,  1842. 

"BlOHABD   EOE,      [sEAi.J 
"  Sheriff  of  Cook  County  and  ex-qfficio  Collector." 

This  deed  was  acknowledged  before  the  derk  of  the  Circuit 
Coiirt,  May  20, 1842,  and  duly  recorded  May  21, 1842. 

Ordinarily  such  an  abstract,  or  one  as  full,  alone  can  enable 
counsel  to  determine  the  legality  of  a  tax  title  under  the  Illinois 
law  of  1839. 

The  following  may  be  adopted  by  persons  competent  to  exam- 
ine a  tax  title  as  a  shorter  form  of  an 

§  1240.  AESTRACT. 

1.  John  Doe  was  regularly  appointed  assessor,  and  Richard 
Roe,  collector,  for  the  year  1839,  each  of  whom  was  duly 
qualified. 

2.  March  9,  1839,  the  clerk  delivered  the  abstract  to  the 
assessor. 

3.  List  returned  by  assessor  May  1, 1839,  regularly  authenti- 
cated.   Valuation,  $2,000.00. 

4.  County  tax  of  four  mills  levied  June  6, 1839. 

6.  List  delivered  to  the  collector  Aug.  20, 1839,  —  these  regu- 
larly authenticated. 

6.  The  advertisement  was  published  in  the  "  Chicago  Demo- 
crat," March  10,  1840,  and  is  in  conformity  with  the  law,  and 
regularly  certified,  with  these  'exceptions  :  (1)  There  is  no  cap- 
tion to  the  list ;  (2)  the  amount  of  costs  and  interest  is  omitted ; 
(3)  the  certificate  of  publication  does  not  show  in  what  paper  the 
list  was  published ;  (4)  the  notice  does  not  show  where  the  SEde 
will  be  held. 

7.  Collector's  report  made  May  1,  1840,  and  is  regular,  with 
this  exception  :  it  does  not  show  in  what  county  the  premises  in 
question  are  situated. 

8.  The  report  and  certificate  of  publication  were  duly  filed  and 
recorded. 
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9.  Judgment  rendered  May  6, 1840,  in  due  form,  except  that 
the  time  of  filing  the  collector's  report  is  not  recited. 

10.  The  precept  is  dated  May  13, 1840,  and  follows  the  judg- 
ment, with  this  exception :  it  omits  the  recital  that  the  taxes 
"remained  unpaid  on  the  day  of  the  date  of  the  collector's 
return." 

11.  The  registry  of  sales  shows  that  the  lot  in  question  was 
struck  off  to  John  Smith,  May  18, 1840. 

12.  The  deed  is  in  the  form  prescribed,  except  it  omits  a  recital 
of  the  precept.  This  deed  bears  date  May  20, 1840,  was  duly  ac- 
knowledged and  reported  May  22, 1842. 

Me/tao.  —  The  description  of  the  lot  and  the  name  of  the  owner 
correspond  in  the  abstract,  assessor's  list,  collector's  list,  adver- 
tisement, report,  judgment,  precept,  sale  book,  and  deed,  with  the 
exception  that  the  precept  omits  the  words  "original  plat,  Chi- 
cago," simply  describing  the  lot  as  "lot  1,  block  1,  Chicago." 

An  accurate  conveyancer,  making  such  an  abstract,  will  be  able, 
in  the  above  compass,  to  give  all  the  information  necessary  to 
enable  counsel  to  give  an  opinion  upon  the  question  as  to  the 
regularity  of  the  tax  sale. 
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[AU  lefeiences  are  to  Sections.] 

.A. 

ABANDONMENT, 

of  tax  lien  by  State ,  483 

of  right  to  claim  a  deed 743 

ABSTRACT  OF   A  TAX  TITLE 1239-1240 

ADJOURNMENT  OF  SALE 497 

ADVERSE  POSSESSION.    See  Statutes  of  Limitation. 

ADVERTISEMENT  OF  SALE, 

sammary 396 

geneial  principles  of  notice 397 

notice  of  tax  sales 398 

the  o£Bcer  and  his  signatoie 399 

the  newspaper 400 

when  the  authority  to  advertise  accrues 407 

fonn  and  contents, 

when  the  law  is  silent 411 

.  no  form  is  given,  but  the  contents  are  specified    .  412 

in  general 413 

omission  to  name  place  of  levy  or  publication,  fatal  .    .    .  414 

state  time  the  taxes  have  been  delinquent,  fatal  415 

insu£Scient  description  of  the  land,  fatal 416 

misdescription  of  the  taxes,  fatal 423 

purpose,  kind,  amount,  year  due,  etc 423 

failure  to  state  time  of  sale,  fatal 424 

true  place  of  sale,  fatal 423 

that  the  sale  will  be  at  public  auction,  fatal  428 

name  of  owner,  conflict 429 

the  period  of  publication  and  the  intervals  must  be  correct  430 

publication  in  several  languages 441 

when  name  of  town  is  altered 442 

posting  in  public  place,  notice  in  open  court 443 
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[All  references  are  to  Sections.] 

ADVERTISEMENT.  OF  SALE  —  continued. 

recording 443 

evidence  of 450 

proof  of  is  necessary 620 

waiver  of  irregularity  by  owner  has  no  efEect  to  validate     .  451 

law  as  to  notice  held  directory  in  some  States 452 

ALLEGATIONS.    See  Fleadikg. 
AMENDMENT, 
of  documents, 

summary 881 

requires  legislative  or  judicial  power 882 

ministerial  officer  cannot  amend  his  record  without 

authority 883 

is  allowed  when  rights  of  third  persons  have  not  inter- 
vened      884,  885 

of  precept  void  for  want  of  seal  and  signature,  refused  .    .  886 

statutory  power  of 887 

APPORTIONMENT  NECESSARY  IN  ALL  TAXATION  .  35 

ASSESSMENT.     See  Listing. 

distinction  between  taxation  and 12 

insufficient  description  of  land  cured  by  limitation     .     .     .  928 

of  different  interests  in  the  same  land 284 

ASSIGNMENT, 

of  certificate  of  sale 629 

AUTHENTICATION, 

of  assessment 204-208 

of  warrant  to  collect 332 

of  return  of  delinquent  list 347 

of  notice  of  sale 399 

of  sale  certificate 627 

in  general, 

summary 865 

signature  of  the  proper  officer  necessary 866 

omission  of  the  title  "  collector "  in  signing  the 

advertisements  is  fatal 867 

signing  with  the  wrong  title,  fatal 868 

must  apply  to  all  the  statements  that  require 

attestation 869 

omission  of  official  seal,  fatal 870 

of  deputy  auditor,  insufficient 870 

cases  disallowing  slight  objections  to  the  signature    871-873 

error  in  middle  letter  of  officer's  name  .    .    .  871 

sheriff  signing  as  collector 872 

AUTHORITY, 
to  collect, 

summary 330 
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[All  references  are  to  SectionB.] 

AUTHORirr — continued. 

warrant  necessary 331 

made  by  proper  officer 331 

delivered  to  proper  officer 331 

properly  authenticated 332 

at  the  proper  time 333 

other  requirements 334 

to  sell 453-464 

essential  to  validity  of  sale 453 

a  condition  precedent 453 

various  modes  in  which  this  is  derived 454  et  seq. 

the  authority  must  be  regular  in  all  respects  .     .     .      457  et  seq. 

regarded  as  similar  to  an  execution 462 

must  be  delegated  at  the  prescribed  time 459 

and  executed  within  the  time  fixed  by  law  .     .     .  463,  464 

verification  of  the  list  or  other  evidence  of  the  authority  463,  464 

formalities  in  authority  disregarded  in  one  case  .     .     .  464 

deed  not  evidence  of  the  authority 464 


B. 

BIDS,  PUFFING 564 

BIDDERS, 

highest,  entitled  to  the  property 503 

who  are  the  highest 503-506 

frauds  among  the,  vitiates  the  sale 557 

BODY  SOMETIMES  SEIZED  m  SATISFACTION  OF 
THE  TAX 340 

BURDEN  OF  PROOF, 

general  statement 1120 

(1)  at  common  law, 

is  on  the  purohaser,  he  is  bound  to  see  that  the  law 

has  been  complied  with 1125-1127 

preserve  the  evidence 1134 

and  prove  the  facts  to  support  his  title  .     .      1120-1132 
analogies  of  the  law  favor  this  rule  .     .     .     1135-1137 
comparison  of  a  tax  title  with  a  government  grant  1138 

but  mere  technical  objections  to  a  title  should  not 

be  too  strongly  allowed 1121-1124 

few  tax  titles  have  been  able  to  bear  the  strain     .  1130 

not  on  the  purchaser  as  to  all  opponents  ....  1133 

North  Carolina  has  held  that  there  is  no  burden  on 

the  purchaser  to  prove  advertisement  of  sale     .  1139 
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[All  references  are  to  SecUons.] 

BURDEN  OF  PROOF  —  continued. 
(2)  under  the  statutes, 

is  shifted  more  or  less  to  him  who  attacks  the  tax 

title 1120 

by  making  the  deed  prima  facie  evidence  of 

the  truth  of  its  recitals 1140 

by  making  the  deed  conclusive  evidence  1141-1145 
which  is  competent  as  to  non-essentials  .  1146 
but  as  to  matters  essential  to  the  exercise 
of  the  taxing  power  is  beyond  legis- 
lative power 1120 

a  deed  is  not  evidence  of  what  it  does  not 

recite 1147 

nor  if  it  improperly  deviates  from  the 

statute  form 1147 

Arkansas  deed  j>r»iiayacte  evidence  .     .     .     .  1148 

'  California  deed  „  and  conclusive  1149,  850 

Illinois  deed  „  „  1150-1152 

Indiana  deed  „  1153 

Iowa  deed  „  „  1154 

Maryland  deed  „  1155 

Michigan  deed  „  „  1156 

Minnesota  deed  „  1157 

Mississippi  deed  „  „  1158, 844 

Missouri  deed  „  „  1159 

Nevada  deed  „  „  1160 

New  York  deed  „  „  1161-1163 

Ohio  deed  „  „  1164,1165 

Tennessee  deed  „  „  1166-1168 

Texas  deed  „  1169 

Vermont  deed  „  1170 

Virginia  deed  „  „  1171 

Wisconsin  deed  „  1172 


CAVEAT  EMPTOR 994-1125 

CERTIFICATE  OF  SALE, 

summary 622 

time  of  execution 625 

recitals 626 

authentication 627 

recording 628 

transfer 629 

right  of  holder  to  deed 635 

running  to  a  county 636 
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CERTIFICATE   OP   SALE— continued. 

suit  to  foreclose 637 

as  eyidence        638-640 

CHANGE  OF  BOUNDARY, 

as  afiectiug  assessment 217 

levy 307 

sale 556 

CLOUD  ON  THE  TITLE.    See  Jurisdiction. 

COLOR  OF  TITLE, 

summary 861 

defective  tax  deed  may  be 862,  863,  899,  900 

deed  void  on  its  face  is  not 906,  913,  927,  935 

contra 904,  907,  914,  941 

in  Illinois 915,  916 

not  necessary  in  Iowa,  "  cMm  "  of  title  sufficient     .     .    .  921 

deed  does  not  relate  back  to  give  color  to  a  possession  prior 
to  its  execution 913 

CONDITIONS  SUBSEQUENT  TO  SALE, 

return  of  sale 641,  642 

record  of  proceedings 653-659 

giving  a  surplus  bond 660 

locating  the  land 663 

judicial  confirmation  of  sale 674 

CONFIRMATION  OF  SALE, 

summary 674 

statute  provisions 675-677 

CONSENT  OF  OWNER, 

to  irregularities 451 

CONSIDERATION, 

recovery  of,  on  failure  of  tax  title  (see  Pubchaseb). 

inadequacy  of,  no  objection  to  a  tax  title 557 

CONSTITUTION. 

definition  of 16 

guarantees  in  favor  of  life,  liberty,  and  reputation  in     .    .  16 

property 67, 68 

distribution  of  power  under 68,  72-74 

CONSTITUTIONALITY  OF  TAX  LAWS    ....    9,  97,  98,  101 

CONSTRUCTION, 

of  tax  laws  should  not  be  so  strict  as  to  defeat  their  objects  474 

rule  of  the  United  States  courts,  benefit  of  owner  the  test  .    471-^75 

of  redemption  laws,  liberal 728 

of  statutes  in  general 1177-1185 

maxims  of 1186-1238 

See  Statdtks. 

1195 


INDEX. 

[All  references  aie  to  Sections.] 

CORPORATIONS, 

may  be  authorized  to  levy  and  collect  taxes  ....     119,  613,  616 

no  implied  power  to  sell  land  for  taxes 612-614 

power  may  be  delegated  to  them 612-611 

must  exercise  the  power  according  to  the  principles  of  the 

constitution 612-614. 

and  in  conformity  with  their  charter 612-614 

no  powers  by  implication 612-614 

assumpsit  the  appropriate  remedy  to  collect  taxes  by     .    .  612-614 

no  power  to  convey  unless  expressly  granted 612-614 

cannot  exempt  property  from  taxation 110, 614 

cannot  declare  tax  deed /)ni)zayizcte  evidence 614 

corporation  taxes  are  not  public  taxes 615 

no  power  to  levy  double  taxes 615 

when  pennitted  to  assess  taxes  "  according  to  law  "  means 

law  in  force  when  assessment  made 612,  616 

no  power  to  defeat  the  policy  of  the  general  laws  ....  616 
when  charter  silent  as  to  the  mode,  etc.,  must  follow  the 

general  law ....  616 

facts  necessary  to  be  proved  by  one  claiming  under  a  corpo- 
ration tax  sale 617 

sales  by  private  corporations 617,  621 

proprietary  tax  sale 621 

COVENANTS, 

in  the  tax  deed 796-800 

CREDIT  TO  PURCHASER.    See  Sale. 

CURE  OF  TAX  PROCEEDINGS.    See  Statutes  op  Lisn- 

TATION. 

summary 948 

by  estoppel 888-894 

irregularities  in  assessment  or  levy  cured 894 

equity  will  not  compel  owner  to  convey  title,  on  ac- 
count of  the  inadequacy  of  consideration    ....  893,  1075 

by  amendment 881 

curative  legislation, 

retrospective 950 

reassessment .          951,  323 

what  the  legislature  can  cure 952 

what  the  legislature  cannot  cure 953 

by  limitation 895 

equity  cannot  aid  a  defective  execution  of  a  statutory 

power 1078-1081 

of  failure  to  complete  the  list  in  time 220 

of  faulty  description 250 
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D. 

D£ED.     See  Statutes  of  Limitatioj?. 

snmmaiy 731 

power  to  sell  implies  power  to  g^ve  deed 732 

right  to  deed  on  folfiUing  conditions  precedent     ....    733-733 

right  of  a  certificate  holder  to 633 

right  of  a  certificate  holder  descends  to  heirs 963 

right  to,  cannot  be  changed  by  legislature  after  sale  .    .    .  734,  1031 

notice  of  application  for 735 

time  within  which  the  deed  mnst  be  given 736 

the  right  once  arising  continues  indefinitely,  or  until 

abandonment  can  be  inferred 740-743 

material  of 744 

date 743 

seal 746 

stamp 747 

witnesses 748 

acknowledgment 749 

lecoiding 750 

delivery  and  acceptance 731 

by  whom 752 

by  deputy 753 

by  officer  after  expiration  of  his  term 754 

the  grantor, 

state,  oonnty,  city,  town,  or  former  owner      ....  755 
in  case  of  death  of  owner  between  sale  and  deed,  it 

issues  in  the  name  of  the  State 735 

the  grantee, 

pnrdiaser       756 

or  his  assignee,  when  tiie  law  allows  assignment     .    .  756 
proof  of  assignment  should  be  given  by  the  claim- 
ant under  the  deed,  unless  the  deed  is  by  law 

evidence  of  it 757 

description  of  the  land 758 

examples  of  good  descriptions 759-764 

examples  of  bad  descriptions 763-768 

purchaser  no  election  in  locating  the  land 769 

several  tracts  in  one  deed 770 

form  and  contents 771 

when  the  law  prescribes  no  form .°    .  772 

when  the  law  prescribes  a  form 773 

substantial  conformity  sufficient 774 

Illinois  form 775 

recital  of  wrong  consideration  void 776 

of  power  necessary 777 

of  facts  not  conclusions,  neoessaiy 778 
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DEED  —  eordinued. 

of  loss  of  first  deed 779 

as  to  highest  bidder 507,  508 

assessment 781 

quantity  of  land  sold  together 782 

place  of  sale 783 

date  of  sale 784 

date  of  execution  under  which  the  land  is  sold  785 

that  the  sale  was  public 786 

of  the  taxes  for  which  sale  was  made  .....  787 

of  various  other  matters 788 

may  vary  from  the  statute  form  to  fit  the  facts  of  the 

case 789,  see  880 

void  on  its  face 790 

by  patent  ambiguity 791 

not  void  on  its  face 792 

relation, 

general  doctrine  of •    .  793 

tax  deeds  for  most  purposes  relate  to  the  time  of  ex- 
piration of  the  period  of  redemption 794 

but  not  for  the  purpose  of  giving  color     .     .     .  913 

governed  as  to  validity  by  law  existing  at  time  of  sale  .    .  795 

effect  of,  when  the  land  was  exempt 801 

when  the  taxes  were  paid  before  sale 820 

when  the  officer  exceeds  his  authority 839-843 

as  evidence 844 

as  color  of  title 861 

latest  tax  deed  paramount 968,  969 

DEFINITION, 

of  tax 10-12 

DELEGATION, 

of  the  taxing  power 118,  612 

to  private  corporations 616 

DEMAND  OF  THE  TAX, 

summary •  335 

evidence  of 339 

DEPUTY.     See  Sale. 

when  an  officer  may  act  by 502 

DESCRIPTION  OF  THE  LAND, 

in  the  assessment 228-250 

insufficient,  cured  by  limitation 928 

in  certificate,  judgment,  deed,  etc.,  see  those  heads. 

DIRECTORY  PROVISIONS, 

distinction  between,  and  those  that  are  mandatory    .    .    .  465 

laws  as  to  notice  held,  in  some  States 452 
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DIRECTORY  PROVISIONS  —  continued. 

examples  of       467 

the  law  may  declare  non-essentiial  provisions  to  be  directory  467 

regulations  as  to  time 468 

protest  against  legislative  acts  to  be 469 

rule  of  the  U.  S.  courts,  benefit  of  owner  the  test  .    .      471-473,  475 
Vermont,  a  rational  interpretation  must  be  given  to 
tax  laws,  so  as  not  to  defeat  their  objects  by  sense- 
less nicety 474 

time  for  notice  to  redeem  held  directory 698 

contra 697 

DOLLAR  MARK, 

effect  of  omitting,  in  the  valuation 294 

^    delinquent  list 350 

judgment  ...          36 

DOUBLE  TAXATION, 

two  kinds 37 

presumption  against  legislative  intent  to  produce  ....  37 

not  favored 329 


E. 

EMINENT  DOMAIN. 

distinction  between  taxation  and 11,  51 

EQUALITY .34, 103-109,  see  19,  note  2 

EQUITY.    See  Jurisdiction. 

EVIDENCE, 

of  assessment 199 

of  valuation 296 

of  levy 304 

of  authority  to  collect 331 

of  demand 339 

facts  to  be  proved  by  one  in  support  of  or  against  a  tax  title  393-395 

of  notice  of  sale 450 

record  of  sale 554 

of  advertisement 620, 1104 

certificate  of  sale  as 638-640 

of  delivery  of  surplos  bond 667 

of  right  to  redeem 707 

of  redemption 730 

of  assignment  of  the  right  to  a  deed 757 

of  payment  of  taxes 834 

effect  of  the  deed  as 844 

at  common  law 845 
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EVIDENCE  —  coniinued. 

under  statutes  making  the  deed  prima  facie  evidence      ,      816,  1120, 

1140-1172 
««  "  «'        "      "     conclusive  evidence       .      847, 1120, 

-  1141-1172 

Alabama 848 

Arkansas 849,  1148 

California 850, 1149 

Florida 844 

Georgia 844 

Illinois 851, 1150-1152 

Indiana 1153 

Iowa 852, 1154 

Kansas 853 

Louisiana 854 

Maryland ■ 1155 

Michigan 1156 

Minnesota 844,  1157 

Mississippi 844,  855, 1158 

Missouri 856, 1159 

Nevada 857, 1160 

New  York 858,  1161, 1163 

Ohio 1164,1165 

Pennsylvania 844 

South  Carolina 844 

Tennessee 844, 1166-1168 

Texas 859,  1169 

Vermont 1170 

Virginia 1171 

West  Virginia 844 

Wisconsin 860,  1172 

general  statement 1098 

best  evidence  must  be  given 1099 

certified  or  examined  copy 1100 

parol 1101 

admissibility  of  documents  and  books 1102,1103 

presumptive 1105-1119 

See  Presumptions  and  Burden  of  Proof. 

EXCESS, 

in  levy 312 

EXEMPTED  LAND, 

effect  of  deed  of 801 

sale  of,  void 802 

under  the  constiti\tion 803 

legislation 804 

treaty  with  the  Indians 812 

by  reason  of  belonging  to  the  taxing  power 814 
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EXEMPTED  LAND  — continued. 

United  States  lands  exempt  from  State  taxation  ....  815 

public  lands 813,  see  976-980 

eqaitable  interests  in  and  improvements  on,  may  be 

taxed 816,976 

but  the  land  must  have  been  set  apart  and  some  inter- 
est must  have  vested 817 

a  mere  contingent  interest  in  an  individual  is  not 

enough 818 

means  employed  by  the  Federal  government  exempt  from 

State  taxation 819 

but  a  railroad  is  not  exempt  merely  because  it  renders 

service  to  the  government     ....  ....  819 

power  of  legislature  to  make  exemptions 36 

power  of  municipality  to  exempt 110,  119,  613  616 

EXEMPTIONS.    See  Legislative  Powkr,  and  §  19,  note  2. 

F. 

FORECLOSURE  OF  TAX  TITLE 637 

FORFEITURES  FOR  NON-PAYMENT  OF  TAXES, 

general  statement 1026, 1027 

for  violation  of  tax  laws 1028,1029 

laws  strictly  construed  against 1030 

are  constitutional 1031 

contra 1032 

necessity  of  an  inquisition  or  office  found 1034^1042 

Virginia  holds  it  necessary 1034, 1035 

it  will  be  always  necessary  unless  the  statute  ex- 
pressly provides  to  the  contrary 1037 

Kentucty 1038 

Ohio 1040,1042 

LUnois 1041 

of  life  estate 1043 

time  they  take  effect 1044 

waiver, 

receiving  portions  of  the  taxes  is  not 1045 

a  new  levy  for  the  same  taxes  is 1045 

suits  to  recover  forfeited  lands *    1071 

FORM, 

of  notice  of  sale 411-413 

See  Deed. 
FRAUD, 

in  the  sale 557,566 

of  purchaser  preventing  redemption,  equity  will  relieve 

against "^^ 
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I. 

ILLINOIS    STATUTES   OF  1835  AND  1839.     See  Statutes  of 
Limitation. 

IMPROVEMENTS, 

purchaser's  right  to  recover  for 1009 

rule  at  common  law 1010, 1011 

inequity  .     .     .     , 1012,1013 

remedial  statutes 1014 

applied  to  tax  cases 1015 

Illinois 1015 

Indiana 1016 

Kansas 1017 

Louisiana .          1018 

Michigan 1019 

Minnesota 1020 

Ohio 1021 

Pennsylvania 1022,1023 

Texas 1024 

Wisconsin     .          1025 

INJUNCTION.     See  Jurisdiction. 

INTERPRETATION, 

necessity  of 1180 

definition  of 1180 

distinction  between  interpretation  and  construction  .     .     .  1181 
species  as  defined  by  ethical  writers, 

,1.  Close    .     .e 1182 

2.  Extensive 1182 

3.  Extravagant 1182 

4.  Free  or  unrestricted 1182 

5.  Limited  or  restricted 1182 

6.  Predestinated 1182 

7.  Authentic 1182 

ethical  rules  of  interpretation, 

1.  Is  the  text  genuine 1182 

2.  There  is  but  one  true  sense 1182 

3.  Grood  faith  and  common-sense  requisite     ....  1182 
.  4.  Words  to  be  taken  in  their  most  probable  sense  .    .  1182 

5.  Doubtful  words  to  be  ascertained  by  reference  to 

.  other  passages  of  the  same  text 1182 

6.  And  from  competent  sources  which  are  extraneous  .  1182 

7.  Technical  terms  to  be  interpreted  according  to  the 

art  or  science  from  whence  taken 1182 

8.  Tropes  to  be  taken  as  tropes,  etc 1182 

9.  Special,  particular,  and  inferior  cannot  overthrow 

general  and  superior 1182 
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INTERPRETATION  —  continued. 

10.  The  words  themselves  to  be  first  resorted  to  and 

extraneoas  principles  only  under  compulsion  .     .  1182 

11.  The  probable,  fair,  easy,  customary,  and  intelli- 

gible, is  preferable  to  tiieir  opposites 1182 

12.  To  follow  prescribed  rules 1182 

13.  Must  resort  to  that  which  is  near,  in  preference  to 

that  which  is  distant 1182 

rules  of  the  civilians, 

1.  Literal 1183 

2.  Rational 1183 

3.  Mixed  .- 1183 

common-law  rules, 

1.  Strict 1184 

•    2.  Liberal 1184 


J. 
JUDGMENT, 

void,  unless  court  had  jurisdiction 353 

1.  Of  the  person 353 

2.  Of  the  subject-matter 353 

conclusive  on  parties  and  privies 353 

reversal  of,  will  not  affect  the  title  of  a  purchaser  under  it  356,  357 

under  the  tax  laws  of  Indiana 357 

Tennessee 358 

Ohio 361 

Illinois 363-395 

"JUDGMENT  OF  HIS  PEERS," 

meaning  of  expression 75  et  seq. 

JUDICIAL  CONDEMNATION  OF  THE  LAND, 

summary.    .   ' 351,352 

effect  of  the  judgment 353 

facts  necessary  to  give  jurisdiction  must  appear  on  the 

record 354 

notice  of  the  proceeding  necessary  - 359 

omission  of  the  dollar  mark 360 

statutes  of  Ohio 361 

Illinois 362-395 

the  facts  that  must  be  proved  by  one  claiming  under  a  tax 

sale  or  by  one  resisting  a  tax  title 393-395 

JURISDICTION  AND  REMEDIES, 

general  statement 1053 

distinction  between  courts  of  general  and  special  jurisdic- 
tion        354 

equity  cannot  aid  a  defective  execution  of  a  statutory 

power 1078-1081 

1203 


INDEX. 

[All  references  are  to  Sections.] 

JURISDICTION  AND  REMEDIES  —  conftnuerf. 
suits  by  the  owner, 

in  equity  before  sale 1054-1059 

injunction  on  collection  of  tax 1060 

in  equity  after  sale 1062-1064 

interest  in  land  to  be  shown  by  one  seeking  to  set 

aside  the  tax  title ....  1065 

to  remoye  a  cloud  on  the  title 1066 

proceedings  void  on  face  no  cloud     ....  1067 
equity  should  aid  nevertheless       .     .     1053,  1066, 1067 
mandamus  to  compel  issue  of  redemption  certifi- 
cate  ,  .     .     .     .          1069 

equity  will  not  aid  one  who  does  not  do  equity    .     .     .  1068 

the  owner  must  refund  to  the  purchaser  taxes 
paid  by  him  that  were  justly  due  .     .     .  1068 

equity  will  not  relieve  one  who  has  neglected  to  avail 
himself  of  the  right  to  a  hearing  before  the  board 

of  review 1061 

to  recover  forfeited  lands 1071 

suits  by  creditors  of  the  owner 1072 

suits  by  purchaser, 

mandamus  for  execution  of  a  good  deed 1073 

bill  to  compel  conveyance  of  legal  title 1074 

inadequacy  of  consideration  will  prevent  equity  from 

aiding  him  against  the  owner 1075,  893 

bill  to  quiet  title 1076 

suits  to  gain  possession, 

the  legislature  cannot  put  the  purchaser  forcibly 
into  possession  without  a  judicial  determination 
of  his  right 1077 


L. 

"LAW  OF  THE  LAND," 

meaning  of  the  expression 75  et  seq. 

LEGAL  CHARACTER  OF  LAND, 

in  the  assessment 251 

sale 524 

LEGISLATIVE  POWER, 

cannot  change  period  of  redemption  so  as  to  affect  sales 

already  made 714 

to  change  redemption  laws 729 

cannot  change  the  right  to  a  deed  after  the  sale     ....  734 

to  cure  tax  proceedings  (see  Cukk). 

to  make  and  to  change  laws  of  limitations  (see  Statutes 

OF  Limitation) 2 
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LEGISLATIVE  POWER  —  continued. 

to  declare  a  forfeiture  for  non-payment  of  taxes  without  an 

inquisition  or  "  oflSce  found  " 1034-1042 

cannot  put  purchaser  forcibly  into  possession  without  prior 

judicial  determination  of  his  right    .     .  1077 

cannot  make  deed  conclusive  evidence  of  essentials   .     .     .  1120 

cannot  require  notice  to  redeem  in  cases  where  the  right  to 

a  deed  has  already  vested ....  678 

LEGISLATIVE   POWER  OF   TAXATION, 

summary       9 

incident  to  sovereignty 13 

limitations 14 

(n   inherent  in  the  nature  of  government  and  the  taxing 

power    ...  .     •  15 

limitations  arising  from  natural  justice  affirmed  17-24 

"  "  "  "  "      denied .  25-29 

asse.ssment  of  the  whole  cost  of  grading  a 

street  upon  the  adjacent  lands  held  good  26 

laying  whole  expense  of  a  county  house  on 

one  town  held  good  ...  28 

bringing  agricultural  lands  into  a  city  solely 

to  subject  them  to  city  taxes  upheld  ...  29 

contra 18,  21 

taxation  and  representation 32 

protection  reciprocal         33 

equality,  and  the  necessity  of  apportionment    .     .        34,  35 

power  to  make  exemptions 36,  see  801 

double  taxation, 

two  kinds,  one  amenable  to  the  principles  of 
natm°al  justice,  the  other  only  to  constitu- 
tional provisions '  37 

presumption  is  against  the  legislative  intent 

to  produce  double  taxation 37 

the  purpose  must  be  public 38 

inherent   limitations    as  to   purpose  clearly 

recognized 39 

there  must  be  a  benefit  that  each  one  taxed 

can  lay  his  hand  on  as  his  right    ....  40 

compelling  foreign  insurance  companies  to 
pay  money  to  an  institution  for  disabled 
firemen   is  not  t-axation,   but  compulsory 

contribution  to  charity 41 

the  presumption  is  strong  in  favor  of  the  legis- 
lature   42 

if  there  is  any  substantial  public  interest  it  is 

sufficient         .     .  42 

a  bounty  to  soldiers,  good 42 
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LEGISLATIVE  POWER  OP  TAXATION— conhnued. 

the  usage  of  the  government  is  to  be  con- 
sidered in  deciding  what  is  a  public  purpose  43 
purposes  that  are  recognized  as  public  ...  44 

held  not  to  be  public 45 

question  of  railroad  aid 46,  43 

held  proper 47 

improper 48 

Federal  courts  not  bouifd  by  State  deci- 
sions afiecting  contracts  in  this  rela- 
tion       49 

the  principle  of  the  matter 50 

distinction  between  eminent  domain  and  tax- 
ation as  to  what  constitutes  a  public  pur- 
pose    51 

the  purpose  must  pertain  to  the  district  taxed  .     .  52 

the  legislature    cannot   choose  districts  for 

manifestly  exceptional  burdens      ....  53 

the    district   must   not   be  wider   than  the 

interest 54 

a  peculiar  benefit  to  a  portion  of  the  district 

may  base  a  special  burden 55 

the  expenditure  may  be  beyond  the  district 

if  the  interest  is  within  it 56 

the  presumption  is  in  favor  of  the  legis- 
lative choice  of  district 57 

(2)  constitutional  restrictions, 

under  Federal  Constitution  on  Federal  taxation   .  59 

"          "                 "            "   State  taxation  .     .  60-66 

eSect  of  the  fourteenth  amendment  ....  64 
effect  of  the  provision  against  impairing  the 

obligation  of  contracts 65 

effect  of  congressional  legislation 66 

under  State  constitutions 67 

judicial  control  of  the  legislature  .    .    .      68-74,  see  16 
meaning  of  "  law  of  the  land,"  "  due  pro- 
cess of  law"  75-102 

provisions  in  favor  of  equality 103-109 

(3)  by  contract  for  exemption  or  commutation      ....  110 

between  the  United  States  and  a  State    ....  Ill 

a  State  and  a  corporation 112 

a  municipality  cannot  in  general  make  such  a 

contract 117,  119 

delegation  of 118 

power  of  exemption  to  a  municipality 119 

a  municipality  cannot  delegate  its  power  of  taxation   .  120 
LEVY, 

summary 300 
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LEVY  —  continued. 

is  au  essential 301 

mast  be  by  proper  authority 304 

properly  evidenced 304 

effect  of  change  of  boundary 307 

time  of 308 

excessive 312 

too  small 317 

illegal  in  whole  or  part 318 

taxes  accruing  under  different  levies  to  be  kept  separate     .  322 

cure  of  defective  levy,  reassessment 323 

only  applies  where  there  has  been  an  assessment  in 

fact  but  informal 323 

power  of  municipal  corporations  to 328 

Qonstruction  of  statutes  authorizing 329 

for  a  purpose  beyond  the  corporate  power 619 

LIEN  FOR  TAXES, 

summary 476 

creation  of 477 

when  it  attaches i 478 

what  taxes  are  secured 479 

priority  over  previous  incumbrances 480 

termination  of 481 

by  statutory  limitation 482 

by  abandonment  by  the  State 483 

alienation  of  the  land  is  not  a  .    . 484 

omitted 989 

is  extinguished  as  against  the  purchaser  by  a  State  or 
county  sale  so  far  as  its  own  back  taxes  are  con- 
cerned      990 

but  school  taxes  are  not  affected 990 

nor  city  taxes 991 

nor  d&es  a  city  sale  extinguish  prior  oily  taxes      .  990 

as  against  the  owner  redeeming,  qucere 993 

taxes  for  years  subsequent  to  that  for  which  the  land 

is  sold  are  not  abandoned 992 

passes  to  the  purchaser  though  he  acquires  no  title    .    .     .  996 

LISTING, 

summary 193 

necessary  to  a  valid  title 194 

with  what  exactness  the  law  must  be  followed 197 

what  constitutes  a  tax  list  or  assessment 198 

proof  of  assessment 199 

list  must  be  made  by  proper  officers 200 

authority  residing  in  several  officers 201 

verification  of  the  assessment 204 

by  signature,  certificate  oath,  affidavit,  etc 204r-208 
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LISTING — continued. 

must  be  done  in  the  proper  district 209 

eSect  of  a  change  of  boundary 217 

date  to  which  the  assessment  relates 218 

return  and  acceptance  of  the  list 219 

retrospectiTe  ctire  of  f  aUure  to  complete  list  in  time    .     .     .  220 

must  identify  the  land 223 

descriptions  held  bad 227-243 

"             "    good 244 

test 227 

parol  to  aid  description 249,  247 

cure  of  bad  description 250 

must  be  according  to  legal  character  of  the  land     ....  251 

in  the  name  of  the  proper  person               ....  256 

of  a  whole  tract  to  owner  of  part,  void 278 

must  be  in  the  proper  parcels  ...          279 

assessment  of  different  interests  in  the  same  tract      .     .     .  284 

omission  of  taxable  property 298 

gross  omission,  fatal 298 

bad  faith,  fatal  .     .     .     .  , 298 

any  intentional  omission,  fatal 298 

inconsiderable,  unintentional  omission  is  not  fatal  .    .  298 

equalization,  appeal  from  assessors 299 

notice  of  board  meetings 299 

LOCATING  THE  LAND, 

the  portion  sold  must  be  rendered  cert^n 668 

discretion  of  the  officer  in  .     . ' 669 

statutory  rules  as  to 670-673 

purchaser  no  election  as  to 769 

M. 
MANDAMUS, 

to  compel  issue  of  redemption  certificate 1069 

execution  of  a  good  deed 1073 

MUNICIPALITY.    See  Corpobations. 

cannot  in  general  exempt 110 

nor  delegate  its  power  of  taxation 120 

delegation  of  taxing  power  to 119,  613,  616 

power  of,  to  levy 328 

seU     .    .    .    . 612 


K 
NOTICE, 

is  of  the  essence  of  things  required  to  be  done 397 

essential  in  all  judicial  proceedings 397 
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NOTICE  —  continued. 

where  statute  is  silent,  notice  is  implied 397 

in  special  proceedings,  notice  must  appear  of  record  .    .    .  397 

must  appeal'  at  large,  recital  insufficient 397 

notice  in  sheriS's  sale  unessential 397 

essential  in  tax  sales 398 

to  present  objections  to  an  assessment 298, 299 

of  application  for  judgment 378 

of  application  for  tax  deed 735 

requisites  of  a  valid  notice 335,  336,  425  et  seq. 

NOTICE   OF  SALE.     See  Advertisement, 

NOTICE  TO  REDEEM, 

summary 678 

legislature  cannot  require  notice  to  redeem  when  the  right 
to  a  deed  was  vested  before  passage  of  the  law  as  to 

notice 678 

recitals  and  contents 679 

address 680 

on  whom  service  is  to  be  made 681 

strict  compliance  with  the  law  necessary '  .  682 

not  necessary  when  the  land  is  taxed  to  no  one,  and  is 

unoccupied 683 

absence  of  notice  not  necessarily  fatal '  684 

does  not  afiect  the  deed  as  color      .    .    .  684 

affidavit  of 685 

the  Illinois  constitution       .     .         686 

brief  statement  of  Illinois  law  . .     .  687 

sales  subsequent  to  the  constitution  are  subject  to  it, 

though  based  on  prior  taxes 688 

nearest  newspaper 689 

the  New  York  statutes 690 

waiver  of  notice 691 

if  any  part  of  the  land  is  occupied  notice  must  be  given  692 

cultivation  is  an  occupancy 695 

occupation  by  accident  is  not  within  the  law     .     .  696 

as  where  the  fences  are  off  the  line   ....  696 

time  for  publication  held  mandatory 697 

11      "           '<            "     directory 698 

conclusions  from  the  New  York  decisions 699 


0. 
OFFICERS, 

election  and  qualification  of •.    '    ' 

a  citizen  has  a  right  to  the  protection  that  official  re- 
sponsibility affords 16S 

what  constitutes  an  officer 169 
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OFFICERS  —  continued. 

officers  de  facto .'  170 

effect  ^ven  to  their  acts 171 

some  authorities  except  tax  titles  from  the  de  facto 

rule 178 

better  opinion  contra 181 

the  acts  of  one  who  has  color  of  office  and  is  not  a 
mere  usurper  are  good  as  to  third  parties      .     .     184-192 

the  listing  must  be  done  by  the  proper 200 

when  authority  is  given  to  several 201 

making  levy 304 

making  and  receiving  warrant  to  collect 331 

giving  notice  of  sale 399 

-when  authority  to  sell  exists 453 

making  sale 502 

discretion  of,  in  locating  the  land  sold 669 

failure  of,  to  file  statement  of  facts  on  which  is  based  the 

right  to  redeem  is  not  fatal  to  the  right 708 

mistakes  of 555 

preventing  redemption,  equity  ■will  relieve      ....  717 

initaking  too  little  for  redemption,  not  fatal  ....  725 

in  giving  wrong  information  as  to  the  taxes  due      .     .  830 

executing  and  delivering  the  deed 751-754 

•receiving  taxes 820 

refusal  to  receive  taxes 829 

signature  of  (see  Authektication). 

ONUS  PROBANDI.    See  Burden  op  Proof. 

OWNER, 

every  provision  for  benefit  of,  must  be  stiiotly  conformed  to    471-473 
equity  will  not  relieve  him  from  the  consequences  of  bis 

own  fault 833 

consent  of,  to  irregularities 888 

possession  of  (see  Possession). 


P. 

PARCELS   OF  LAND, 

assessment  of 278,279 

sale  of 525 

several  conveyed  in  one  deed 770 

PATENTS, 

distinction  between,  and  tax  titles 1138 

PAYMENT  OF   TAXES, 

effect  of,  on  a  subsequent  deed 820 

before  sale  avoids  it 821 
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PAYMENT  OF   TAXES  — continued. 

in  part  may  invalidate  the  sale 822 

should  be  to  the  proper  officer 823 

good  if  the  money  gets  to  the  treasury  before  sale     .    ,    .  824 

must  be  in  good  money 825 

by  the  owner  or  any  one  else  unless  the  statute  is  to  the 

contrary 826 

tender  has  the  same  effect  as 827 

discharge  by  compromise  same  effect  as 828 

improper  refusal  of  officer  to  receive  will  not  defeat  the 

payment ....  829 

mistake  of  officer  in  giving  information  will  not  defeat  the 

payment 830 

contra 832 

lior  will  a  misapplication  of  the  funds 831 

failure  by  fault  of  owner  no  relief  in  equity 833 

evidence  of 83i 

parol  admissible 833 

receipt  usual 836 

presumption,  from  lapse  of  time,  absence  of  delinquent 

return,  etc.' •     .  837 

too  late  or  too  soon 838 

PERSONALTY, 

to  be  exhausted  before  sale  of  the  land  as  a  general  rule    .  340 

PLACE, 

of  sale 501 

PLEADING, 

general  statement 10S2 

allegations  special  and  general 1083 

facts  must  be  pleaded,  not  arguments  or  matters  of  law        1084-1090 
the  facts  must  be  stated  so  that  the  court  may  see  on  the 

face  of  the  record  if  the  title  is  good  or  not    ....     1095-1097 

special  mode  of  allegation  best 1097 

sale  "  in  due  form  of  law  "  insufficient  1094 

the  authority  and  the  facts  showing  its  pursuance  must  be 

aUeged 1091 

facts  in  pais  necessary  to  title,  to  be  specially  pleaded     .     .  1092 

allegations  proper  in  pleading  a  tax  title 1093 

POSSESSION, 

in  support  of  a  long,  courts  are  liberal  in  presoming  regu- 
larity     621,1103-1131 

constructive,  of  purchaser  (see  Statutes  of  Limit atiojj). 
is  in  owner  before  delivery  of  tax  deed,  and  also  after- 
ward usually,  but  in  some  States  the  law  gives  it  to 

the  purchaser 988 
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POSSESSION  —  continued. 

is  held  to  be  in  the  purchaser  in  Arkansas     ....  902 

Illinois 910 

Iowa 922 

Kansas 926 

Missoari 934 

Pennsylvania    .     .     .  937 

Wisconsin    ....  941 

contra 932,  935 

a  deed  void  on  its  face  wiU  not  give       934,  941 

if  the  tenants  of  the  former  owner  attorn  to  the  purchaser, 
and  Ihe  owner  has  notice  of  it,  the  purchaser  is  in  pos- 
session        988 

legislature  cannot  give  the  purchs^er  forcible  possession 

without  judicial  determination  of  his  right 1077 

POWER  TO  SELL  LAND  FOR  TAXES, 

suinmaiy      ...          121 

a  stranger  to  the  common  law 122-124 

a  naked,  special  statutory  authority 125 

PRECEDENTS, 

effect  of 1173 

stare  decisis  and  its  exceptions 1174-1176 

PRESUMPTIONS, 

in  favor  of  the  legislature 30,  31,  42,  57 

of  regularity  in  favor  of  a  long  possession 621, 1131 

as  to  tax  titles  in  general 1105-1119,  see  1129 

PRIORITY, 

of  tax  lien 480 

PUBLIC  LANDS, 

exemption  of  (see  Exempted  Lands). 

taxation  of  equitable  interest  in  (see  Purchaser's  Title, 

sub-head  Ohio) 976-979 

PURCHASER, 

who  may  be 566-608 

no  election  in  locating  the  land        769 

has  constructive  possession  of  vacant  land  in  some  States 
(see  Statutes  of  Limitation). 

PURCHASER'S     RIGHT    TO    RECOVER    DISBURSE- 
MENTS, 

summary 994 

former  owner see  1063 

may  be  recovered  taxes,  interest,  and  penalties,  if  tar 

title  is  set  aside 995,  996 

purchaser  acquires  the  lien  of  the  State 996 
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PURCHASER'S   RIGHT,   ETC.  —  continued. 

the  lien  is  good  whether  the  deed  is  void  on  its  face 

or  not         999 

amount  of  recovery ■. 997 

purchaser  can  sue  -without  waiting  to  bring  ejectment    .  998 

taxes  paid  by  purchaser  after  sale  may  be  recovered      .  1000 

contra IQOl 

no  recovery, 

if  the  taxes  were  not  due 1002 

or  the  owner  was  under  no  obligation  to  pay  them  1003 

or  the  taxes  were  paid 1004 

or  the  land  exempt 1004 

or  the  description  insufficient  to  identify  the  land  1004 

or  the  assessment  void 1004 

contra 999 

or  the  sale  was  private 1004 

contra 1004 

ever  at  common  law 994 

in  equity  (see  Jurisdiction  and  Remedies) 
from  the  selling  power, 

caveat  emptor  applies  to  the  purchaser 1006 

only  exists  by  statute       1005, 1007 

especially  proper  where  the  circumstances  prevent  » 

recovery  from  the  owner 1007 

statutes  of  limitation  apply  to  this  right       1008, 998 

See  Improvements. 

PURCHASER'S  TITLE  AND  INTEREST  IN  THE  LAND, 

summary 954 

after  sale  and  before  delivery  of  a  deed 955, 962 

he  has  a  lien  and  may  enjoin  the  removal  of  buildings  956 

only  a  lien,  no  title 957-960 

no  right  to  interfere  with  owner's  possession  958 

or  commit  waste 958 

or  claim  timber  cut ,  959 

all  prior  liens  remain  intact 960 

dower  not  barred  by  sale 961 

the  interest  of  certificate  holder  descends  to  his  heirs  963 
after  deed,  if  a  right  of  redemption  is  outstanding,  the  pur- 
chaser has  an  estate  on  condition 964 

the  interest  that  passes  by  the  deed 965 

usually  the  land  itself,  and  all  prior  rights  to,  in,  or  over 
the  land  are  destroyed,  and  the  former  title  can  affect 
the  purchaser  in  no  way,  either  to  prejudice  him  or 
give  him  any  rights, 

Arkansas 965,966 

Georgia,  latest  tax  deed  paramount      ....     967-969 

Illinois   ^ 970 
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PURCHASER'S  TITLE,   KTC.  —  continued. 

Indiana 965 

Kansas,  purchaser  may  recover  rents  and  profits 

from  the  date  of  his  deed 965, 971 

Massachusetts 972 

Michigan 973 

Missouri 965,974 

New  Hampshire 965 

New  York 975 

Ohio,  peculiar  vacillation  between  courts  of 

law  and  equity 976 

no   covenant   running  with  the  land  can 

benefit  the  purchaser 976 

the  former  title  cannot  be  of  service  to 
him,  where  the  legal  title  of  land  is  in 
the  United  States,  and  the  equitable 
title  is  in  an  individual  who  was  taxed, 
the  purchaser  takes  a  legal  title  to  the 
land,  and  if  the  former  equitable  owner 
subsequently  acquires  the  patent  title, 

he  cannot  avail  himself  of  it 976-980 

Pennsylvania 981 

United  States 982 

Vermont 983 

West  Virginia 984 

Wisconsin see  970 

in  Alabama,  Iowa,  Mississippi,  Virginia,  and  in 
Missouri,   under   some   circumstances,    only   the 
interest  of  the  former  owner,  or  person  assessed 
or  bound  to  pay  the  taxes,  passes  by  the  deed    .  9S5 
if  separate  interests  are  separately  assessed,  other 
interests  in  the  same  land  are  not  affected   .     .     .  986 
a  ground  rent  separately  assessed  is  not  de- 
stroyed by  sale  of  the  land 987 

See  Possession  and  Lien. 

Q. 

QUANTITT  OF  LAND  WHICH  MAT  BE  SOLD.     See 
Sale. 

QUASI-JUDICIAL  PROCEEDINGS 131 

R. 
REASSESSMENT.    See  Cure. 
RECEIPT.    See  Payment  and  Evidence. 
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RECITALS, 

in  notice  of  sale 411, 429 

in  return  of  sale  and  in  deed  in  regard  to  the  bidder      .    .    507,  508 

in  certificate  of  sale 626 

in  notice  to  redeem 679 

in  the  deed  (see  Deed). 

are  not  evidence  at  common  law 1132 

RECORD, 

of  certificate  of  sale 628 

of  sale 641, 653-659 

of  deed 750 

REDEitPTION, 

summary 700 

tax  title  contingent  on  non-redemption 701 

Dlinois  statutes 702 

Ohio  statutes 703 

who  may  redeem 704 

the  owner        705 

any  interest  in  the  land,  legal  or  equitable,  is  sufficient  706 

proof  of  actual  title  not  necessary 707 

any  show  of  connection  with  the  title,  past  or  present, 

sufficient 707 

failure  of  clerk  to  file  affidavit  of  facts  on  which  is  based 

the  right  to  redeem  is  not  fatal  to  said  right   .    .    .  708 

period  of  .         709-718 

cannot  be  changed  by  the  legislature  after  sale  .    .    .  714 

execution  of  deed  as  a  limit      ....          ....  710 

recording  of  deed  as  a  limit 711 

time  prolonged  by  failure  to  give  notice 712 

in  favor  of  widows,  infants,  etc.      .    .  713 

by  agreement  with  county 713 

purchaser ....  716 
mistake  of  officer  preventing  redemption  within  the 

period  will  be  relieved  against  in  equity      .     .     .   717,  see  725 
fraud  of  purchaser  preventing  redemption,  equity  will 

relieve 718 

manner  of 719 

indirect  redemption  by  equitable  application  of  rents 

and  profits 720 

the  interest  or  portion  of  land  redeemable  separately     .    .  721 

amount  of  money  required  for 722 

settled  by  agreement 723 

too  little  not  necessarily  fatal 724 

especially  if  resulting  from  error  of  officer    .    .    .  725 

to  whom  the  money  is  to  be  paid 726 

effect  of  tender 727 

constmction  of  redemption  laws 728 
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REDEMPTION  —  conftnuerf. 

power  of  legislature  to  change  redemption  laws     ....  729 

evidence  remedy 730 

RELATION  OF  THE  TAX  DEED.     See  Deed. 

REMEDIES   OF  OWNER, 

sale  may  be  enjoined 1054^  1060 

deed  may  be  cancelled  in  equity 1066 

complainant  must  offer  to  refund  tax,  etc 1068 

redemption  may  be  enforced  by  mandamus 1069 

REMEDIES   OF  CREDITORS  AGAINST  TAX  SALE    .  1072 

REMEDIES   OF  PURCHASER, 

may  compel  execution  of  deed  by  mandamvs 1073 

or  bin  in  chancery 1074, 1076 

whether  when  he  purchases  an  equity  he  may  compel  a  con- 
veyance of  the  legal  title 1074 

cannot  recover  possession  by  forcible  entry  and  detainer    .  1077 

ejectment  is  the  appropriate  remedy 1077 

uo  defects  in  title  aided  in  equity 1078-1081 

REPEAL, 

summary 1046 

inchoate  rights  are  destroyed  by 1047-1050 

vested  rights  are  not  destroyed  by 1047-1050 

the  right  to  a  deed  is  vested  under  the  law  existing 

at  the  time  of  sale 1051, 734 

implied,  not  favored ...  1052 

RETURN, 

of  delinquent  list 346 

of  sale 641,642,645-659 

RETURN  OF  DELINQUENT  LIST, 

general  statement 346 

verification 347,348 

time  of  filing 349 

omission  of  dollar  mark 350 


S. 
SALE, 

summary 485 

notice  of 396 

authority  to  make 453 

conditions  precedent  must  be  fulfilled 486 

must  be  public,  unless  the  proceedings  are  by  forfeiture     .  487 

time  of 488 

adjournment 497 

place  of 501 
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SALE  —  continued. 

by  proper  officer 502 

deputy  may  sell  if  the  officer  has  a  right  to  have  deputies  502 

to  highest  bidder 503 

the  one  who  oSers  to  give  the  most  money      ....  504 

to  take  the  least  land 505 

no  substitution  by  the  collector  of  another  in  place  of 

the  highest  bidder 506 

recitals  in  return  and  deed 507,  503 

for  cash 509 

unless  credit  is  authorized  by  law 513 

but  credit  given  by  the  officer  after  sale  and  not  as  a 

part  of  it  is  not  fatal 614 

for  the  whole  amount  due 516 

efEect  of  omitting  back  taxes 516 

the  whole  land  or  interest  sold  must  be  liable  for  the  whole 

of  the  taxes 518-523 

must  be  according  to  the  legal  character  of  the  land,  as 

seated  or  unseated,  resident  or,  etc .  524 

what  parcels  or  interests  to  be  sold  together 525 

distinct  parcels  to  be  sold  separately 526 

contiguous  tracts  belonging  to  the  same  owner  and 

used  for  one  purpose  are  not  "  distinct "  .     .     .     .  527 

sale  must  follow  the  assessment 528-531 

each  tract  separately  assessed  liable  only  for  its  own  tax  532-584 

statutory  provisions  to  prevent  the  sacrifice  of  property  535-539 

sale  of  an  undivided  interest 540 

portion  of  a  single  tract  that  is  to  be  sold 541-549 

provision  often  made  to  sell  only  enough  to  raise  the 

taxes 541, 535-539 

must  be  designated  by  metes  and  bounds  or  otherwise  550-553 

report  and  record  of  sale 554,  641,  642 

mistake  of  selling  officer  announcing  that  he  has  sold  enough 

will  not  prevent  further  sale 555 

change  of  county  lines 556 

tainted  with  fraud 557 

(See  Purchaser). 

combinations  between  officer  and  purchaser    ....  558 

to  prevent  competition 559-563 

puffers 564 

by  county  after  sale  of  the  same  land  by  the  State     .    .    .  517 

to  State 609 

county 610 

town 611 

by  a  corporation 612,618,619 

power  of  corporations  to  tax  and  sell 613-616 

legislature  to  delegate  such  rights  to  private 

corporations 616 
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SALE  —  continued. 

what  the  claimant  nnder  a  municipal  tax  deed  must 

prove 617 

certificate  of 622 

SEIZURE  OF  BODY  OR  GOODS, 

summary 340 

order  of  remedies      ...          341 

personalty  must  in  general  be  first  exhausted 342 

though  not  always 345 

STARE  DECISIS 1173-1176 

STATUTES, 

1.  Definition  of       1181 

2.  Division  of 1181 

1.  General  or  special 1181 

2.  Public  or  private 1181 

3.  Declaratory 1181 

4.  Remedial 1181 

1.  Enlarging 1181 

2.  Restraining 1181 

5.  Temporary 1181 

6.  Perpetual 1181 

7.  Affirmative 1181 

8.  Negative 1181 

9.  Penal 1181 

3.  Construction  of, 

1.  Definition  of  construction 1180, 1181 

2.  Distinction  between  construction  and  interpreta- 

tion     1181 

3.  The  different  species  of  construction,  as  defined 

by  ethical  writers 1182 

4.  Ethical  rules  of  construction 1183 

5.  Species  of,  as  defined  by  the  civilians, 

1.  Literal 1183 

2.  Rational 1183 

3.  Mixed 11S3  . 

6.  Common-law  species, 

1.  Strict 1184 

2.  Liberal 1184 

7.  Common-law  rules  of  construction, 

1.  Courts  nothing  to  do  with  the  expediency 

of  a  statute           1186 

2.  The  rules  and  maxims  of  construction  to  be 

adhered  to ....  1186 

3.  Common  law  enters  largely  into  the  con- 

struction of  statutes .    ...  11 86 
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STATUTES  —  continued. 

a  just  interpretation  is  ever  controlled  by 

that  law 1186 

the  best  construction  is  to  approach  as  near 
to  the  rule  and  reason  of  the  common 
law  as  possible 1186 

and  to  conform  to  the  course  which  that 
law  observes  in  similar  cases    ....  1186 

where  power  is  given  by  statute,  but  the 
means  of  executing  it  are  not  prescribed, 
it  must  be  executed  according  to  the 
course  of  the  common  law 1186 

and  where  the  provisions  of  a  statute  are 
general,  it  is  subject  to  the  control  and 
order  of  the  common  law 1186 

the  statute  is  to  receive  such  a  construction 
as  may  be  agreeable  to  the  rules  of  the 
common  law  in  cases  of  a  similar  nature  1186 

where  a  common-law  word  is  used,  we  must 

resort  to  that  law  for  its  meaning   .     .     .  1187 

a  statute  which  makes  an  innovation  upon 
or  is  in  derogation  of  the  common  law 
must  be  strictly  construed 1187 

4.  The  power  to  construe  statutes  is  judicial  .  lib? 
the  legislature  uo  right  to  usurp  this  judi- 
cial prerogative  by  means  of  declaratory 

and  explanatory  statutes 1187 

5.  Bules  of  construction  same  at  law  as  in 

equity 1187 

6.  And  are  equally  applicable  to  public  and 

private  statutes 1188 

7.  The  validity  qi  a  rule  of  construction  is  not 

to  be  tested  by  extreme  cases     ....  1188 

8.  The  intention  of  the  legislature  the  polar 

star  of  construction 1188 

this  rule  applicable  to  all  classes  of  statutes  1188 

this  intent  to  be  gathered  from  the  words 

used  .  1188 

the  words  are  never  departed  from  but  to 

ascertain  intent 1189 

when  the  words  are  plain  and  unambigu- 
ous, they  must  be  followed 1189 

courts  may  give  a  sensible  interpretation  of 
words  which  are  obscure,  but  they  have 
no  right  to  distort  those  which  are  clear  1189 

the  fair  and  natural  import  of  the  words  in 
connection  with  the  subject-matter  is  the 
true  mode  of  ascertaining  the  intent        .  1189 
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STATUTES  —  continued. 

and  this  without  reference  to  any  tradi- 
tional history  of  the  occasion  of  the 
enactment 1190 

unless  the  statute  was  the  result  of  some 

known  state  of  public  embarrassment     .  1190 

when  the  language  is  obscure  or  ambigu- 
ous, then  every  extrinsic  fact  may  be  re- 
sorted to      1190 

thus,  you  may  have  resort  to  the 

1.  Title  of  the  statute 1190 

2.  To  its  preamble 1190 

3.  To  usage  under  it 1190 

4.  To  a  comparison  with  other  laws     .  1191 

5.  To  contemporaneous  construction    .  1191 

6.  To  the  hardship  of  the  law     .     .     .  1191 

7.  To  the  history  and  situation  of  the 

country 1191 

8.  To  the  reason  and   spirit  of  the 

statute 1191 

9.  To  the  inconvenience  of  a  particular 

construction 1192 

10.  To  the  absurd  consequences  which 

wiU  follow  it 1192 

11.  To  the  public  interests 1192 

it  is  always  presumed  that  the  legislature 

intend  the  most  reasonable  and  beneficial 

construction  of  their  acts 1192 

the  intention  must  be  collected  from  the 

whole  act .     .    .         1192 

and  effect  given  to  every  clause,  sentence, 

and  word 1192 

the  most  natural  mode  of  construction  is  to 

give  effect  to  every  part  of  a  statute    .     .  1193 

the  broader  expressions  are  to  control  the 

less  comprehensive 1193 

statutes  in  pari  materia  may  be  considered 

where  the  intention  is  obscure  or  doubtful  1193 

9.  The  general  rule  is  that  effect  must  be  given 

to  the  words  of  the  statute 1193 

they  ought  to  be  understood  according  to 

their  natural  and  general  signification     .  1194 

unless  by  giving  to  them  such  meaning  an 

inconsistency  or  contradiction  would  arise 

between  the  meaning  thus  given  and  other 

parts  of  the  statute 1194 

they  are  to  be  understood  with  reference  to 

the  subject-matter 1194 
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STATUTES  —  continued. 

■words  to  be  understood  according  to  their 
most  known  and  popular  use 1194 

but  technical  words  must  be  regarded  as 

employed  in  their  technical  sense    .     .     .  1194 

all  words  must  be  taken  in  a  lawful  and 

rightful  sense '    1195 

and  according  to  their  context 1195 

and  the  subject-matter  of  the  statute .     .     .  1195 

when  susceptible  of  two  meanings,  they  must 

be  construed  as  generally  understood  .     .  1195 

they  ought  not  to  be  expounded  so  as  to 

destroy  or  impair  natural  justice    .     .     .  1196 

when  words  which  had  a  definite  meaning 
in  an  old  statute  are  used  in  a  new  one, 
they  shall  be  construed  alike     ....  1196 

when  words  used  in  different  parts  of  a 
statute  conflict,  they  should  be  construed 
according  to  the  leading  object  of  the 
enactment 1196 

when  the  words  of  the  enacting  clause  are 
more  general  than  those  used  in  the  title, 
the  former  must  prevail 1196 

general  words  to  receive  a  broad  construction  1196 

unless  restrained  by  other  words  in  the 
same  statute 1197 

but  general  and  less  comprehensive  words 
should  be  so  construed  as  to  harmonize 
with  each  other 1197 

when  a  statute  uses  a  word  which  is  sus- 
ceptible of  two  meanings,  and  in  another 
part  of  the  statute  it  is  used  in  a  definite 
sense,  the  latter  is  the  true  meaning  .     .  1197 

unless  its  context  requires  a  different  con- 
struction    1197 

when  the  words  of  a  grant  are  susceptible 
of  two  meanings,  one  extensive  and  the 
other  restrictive,  and  a  choice  is  fairly 
open,  and  either  may  be  adopted  without 
violating  the  object  of  the  grant,  that 
which  will  give  the  fullest  effect  to  the 
grant  ought  to  be  adopted 1197 

general  words  do  not  embrace  the  State     .  1197 

the  word  "  persons  "  means  natural  persons  1197 

contra,  corporations  will  be  included   .     .  1197 

the  word  "  plaintiff"  or  "  defendant"  will 
not  include  States,  counties,  and  munici- 
pal corporations 1198 
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statutes  treating  of  inferior  persons  and 
things  will  not  be  construed  to  embrace 
those  of  a  superior  dignity 1198 

statutes  speaking  of  courts,  process,  prac- 
tice, etc.,  must  be  regarded  as  using 
technical  language 1198 

statutes  relating  to  particular  actions  can- 
not be  extended  to  others  of  the  same 
species 1198 

"  void  "  sometimes  means  voidable    .     .     ,  1198 

"which"   and   "said"  relate  to  the  last 

antecedent 1199 

"  such  "  may  be  rejected,  when    ....  1199 

a  conjunctive  clause  may  be  taken  in  a  dis- 
junctive sense 1199 

the  words  "  shall  forfeit,"  give  only  a  right 
to  enforce  the  forfeiture,  and  not  the  right 
itself 1199 

a  misnomer,  in  a  statute,  of  a  person  or 
corporation,  will  not  defeat  the  act  if 
intention  is  apparent 1200 

where  the  words  of  a  statute  or  section  are 
repugnant  to  each  other,  the  last  must 
prevail 1200 

when  a  word,  taken  according  to  its  literal 
import,  would  have  no  efEect,  or  an  ob- 
scure one,  it  must  have  a  more  effective 
construction 1200 

general  words  may  be  restrained  by  more 

particular  ones 1200 

but  where  a  thing  is  given  or  limited  in 
the  precedent  part  of  the  statute,  it  shall 
not  be  taken  away  or  altered  by  subse- 
quent general  woi-ds 1200 

the  meaning  of  a  word  may  be  ascertained 
by  reference  to  the  meaning  of  words 
associated  with  it 1200 

affirmative  words  may  be  construed  as  a 
negative  of  that  which  is  not  affirmed     .  1200 

when  the  natural  import  of  the  words  may 

be  departed  from 1201 

a  word  is  omitted  in  one  section,  and  the 
omission  is  supplied  in  another  section, 
by  reference  to  the  section  which  omits 
the  word;  the  defective  section  may  be 
enforced  according  to  such  explanation    .  1202 

the  word  "  may  "  is  imperative,  when    .     .  1202 
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10.  When  a  statute  makes  no  exceptions,  the 

court  cannot 1202 

an  exception  implies  that  but  for  the  excep- 
tion the  thing  or  person  excepted  would 

be  within  the  statute 1202 

•  and  the  exception  of  one  thing  is  proof  that 
every  other  thing  is  embraced  within  the 
general  words 1202 

11.  A  statutory  rule  relating  to  pleading  or  prac- 

tice must  be  construed  with  reference  to 

the  whole  system  of  which  it  forms  a  part  1203 

12.  Punctuation  will  not  vary  the  construction 

of  a  statute 1203 

13.  The  debates  in  the  legislative  body  cannot 

influence  the  construction  of  a -statute     .  1203 

14.  A  recital  in  the  preamble  of  a  statute  will 

not  limit  or  restrain  the  enacting  words 

of  the  statute 1203 

15.  In  construing  a  revised  code,  they  are  to  be 

considered  as  contemporaneous  acts    .     .  1203 

the  common  law  is  superseded  by  a  revision 
of  the  subject-matter  by  the  legislative 
authority .     .    .         1204 

words  in  a  prior  statute,  which  are  incorpo- 
rated in  a  revision,  are  to  be  construed  as 
though  they  were  in  the  original  statute  1204 

when  words  in  a  statute  have  received  a 
judicial  construction,  and  are  afterwards 
incorporated  in  a  revised  code,  the  same 
construction  will  be  adhered  to  ...     .  1204 

when  a  statute,  previous  to  a  revision,  is 
clear,  a  change  in  the  phraseology  of  the 
revision  will  not  authorize  a  different 
construction 1204 

unless  there  is  an  intent  to  effect  a  change  1204 

16.  Where  the  common  and  statute  law  differ, 

the  latter  must  prevail 1205 

but  an  affirmative  statute  does  not  repeal 

the  common  law 1205 

where  an  old  and  new  statute  differ,  the 

latter  must  prevail 1205 

17.  Courts  cannot  supply  defective  enactments; 

a  casus  omissus  cannot  be  helped  by  the 

courts 1205 

a  mere  failure  of  justice  is  not  a  reason 
for  construing  a  statute  against  its  clear 

meaning 1205 
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18.  Where  the  reasons  of  a  law  are  made  known 

by  any  anthentic  doctunent,  the  latter  may 
be  referred  to  in  construing  a  doubtful 
statute 1206 

19.  Recitals  in  a  statute  are  not  conclusive 

upon  any  one 1206 

20.  Where  a  positive  enactment  of  a  code  is 

at  variance  with  the  dictionary  clause  of 
the  code,  the  latter  must  give  way  to  the 
former 1206 

21.  Courts   must   reconcile   conflicting  provi- 

sions of  a  statute 1206 

22.  In  doubtful  cases  the  occasion  and  neces- 

sity oi  the  law,  the  mischief  felt,  and  the 
object  and  remedy  had  in  view,  may  be 
considered 1207 

23.  "  Communis  error  facit  jus  " 1207 

24.  The  adoption  of  a  statute  of  a  sister  State 

or  foreign  nation  carries  along  with  it 
the  construction  put  upon  it  in  the  State 
or  country  from  whence  it  was  derived    .  1207 

in  matters  of  practice,  the  mle  is  not  in- 
flexible      1207 

nor  where  the  law  is  not  applicable  to  the 

condition  of  the  people 1207 

25.  Two  statutes,  at  same  session,  on  same  sub- 

ject, to  be  considered  as  one  act      .     .    .  1208 

26.  Definition  of  a  public  act 1208 

27.  Where  the  means  of  carrying  a  constitution 

or  statute  into  effect  are  not  prescribed, 
those  means  which  do  not  interfere  with 
established  relations  and  vested  rights 
may  be  adopted   .         1209 

28.  Conflicting  statutes  must  be  reconciled,  if 

possible 1209 

29.  Intention  of  the  draftsman  of  a  law  is  enti- 

tled to  no  consideration 1209 

30.  Custom  is  entitled  to  weight  in  construing 

an  old  statute 1209 

31.  An  old  statute  re-enacted,  the  construction 

formerly  given  to  it  must  be  adhered  to  .  1210 

32.  Statutes  enacted  at  the  same  session  to  be 

construed  in  pari  materia         1210 

33.  Two  statutes  passed  on  the  same  day,  which 

are  in  direct  conflict,  and  afterwards  an- 
other statute  is  passed  which  recognizes 
one  of  them  in  force,  the  recognized  stat- 
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ute  will  be  regarded  as  contaiung  the 

true  rule 1210 

34.  The  decision  of  a  court  of  one  State  upon  a 

statute  of  that  State  will  be  received  as 

the  true  coastrnction  in  another  State     .  1211 

35.  A  special  statute  is  sometimes  merged  in  a 

general  one      .     .  1211 

36.  Whether  statute  remedies  supersede  the 

common  law 1211 

37.  A  statute  penalty  implies  a  prohibition  .    .  1212 

38.  Where  there  is  a  mistake  in  a  statute  which 

may  be  corrected  by  other  parts  of  the 

statute,  it  is  not  fatal 1212 

39.  A  statute  cannot  become  obsolete  by  disose  1212 

40.  Statutes   cannot  be  construed   retrospec- 

tively       1213 

41.  A  right  or  remedy  will  not  be  construed 

away  by  implication 1213 

42.  Where  rights  are  iufringed,  fundamental 

principles  are  overthrown,  and  the  gen- 
eral system  of  the  law  is  departed  from, 
the  legislative  intention  must  be  clear  to 
induce  a  court  to  suppose  that  the  legis- 
lature designed  these  consequences     .     .  1213 

43.  Statutes  not  to  be  construed  against  reason         1213 

44.  They  must  be  construed  to  suppress  the 

mischief,  advance  the  remedy,  and  pre- 
serve fundamental  principles      ....  1213 

45.  And  so  that  no  innocent  man  be  punished 

or  endangered 1214 

46.  Not  to  be  construed  so  as  to  work  injustice  1214 

47.  Nor  the  destruction  of  a  previously  acquired 

right 1214 

48.  The  province  of  a  proviso 1215 

the  terms  of  a  proviso  may  be  limited  by 

the  scope  of  the  enacting  clause     .     .     .  1215 

a  limitation  of  an  authority  to  do  a  thing 

contained  in  the  proviso  to  a  statute  is  a 

negation  thereof 1215 

a  saving  clause  repugnant  to  the  body  of 

the  act  is  not  void  in  all  cases    ....  1215 

49.  When  time  is  directoiy,  and  when  not  .     .  1215 

50.  In  computing  time,  day  of  the  date  ex- 

cluded       1215 

51.  Word  "  month  "  means  calendar  or  lunar, 

according  to  circumstances 1216 

1225 


INDEX. 
[All  references  are  to  SecUons.] 

STATUTES  —  continued. 

52.  A\Tiere  a  statute  gives  a  new  power  and 

provides  the  means  of  executing  it,  those 

means  must  be  adopted 1216 

53.  When  a  statute  requires  a  thing  to  be  done 

in  a  particular  way,  that  way  alone  can 

be  pursued 1216 

54.  Where  a  statute  confers  a  power,  every- 

thing essential  to  its  exercise  is  implied  .  1216 

55.  Joint  power  given  by  statute  to  five,  four, 

or  any  less  number,  cannot  exercise  it  1216 

56.  Where  a  statute   gives  an  authority  to  a 

particular  person  or  officer,  all  others  are 
excluded 1217 

57.  Where  a  statute  declares  that  a  public  offi- 

cer may  act  in  a  certain  way,  which  is 
beneficial  to  third  persons,  he  must  act 
in  that  way 1217 

58.  Repugnant  statutes  to  be  reconciled  .     .  1217 

59.  Where  a  statute  directs  judicial  proceed- 

ings, notice  is  implied 1217 

60.  Construction  of   the    word   "  complaint " 

relative  to  criminal  proceedings ....  1217 

61.  Words  necessary  to  a  statute  grant    .     .     .  1218 

62.  Statutes  take  effect  from  their  passage  .     .  1218 

63.  Statutes  will   not  be  construed  to  affect 

vested  rights 1218 

64.  How  far  statutes  may  be  construed  accord- 

ing to  their  equity    1219-1221 

65.  Statutes  must  have  a  reasonable  effect   .     .  1222 

courts  must  uphold  them  .  1223 

they  should  never  be  eluded      ....  1223 

a  fraud  upon,  or  evasion  of,   will  not  be 

tolerated 1223 

66.  Statutes  which  are  construed  liberally, 

1.  Those  confirming  titles  and  granting 

possession    .     .         1224 

2.  Statutes  of  limitation 1226 

3.  Statutes  of  frauds 1226,  1230 

4.  Remedial  statutes  ...  .    .  1226 

5.  Statutes  authorizing  suits  against  the 

State 1229 

6.  Statutes   relative  to  the    welfare  or 

policy  of  the  State 1229 

7.  Laws  conferring  bounties 1232 

8.  Laws  authorizing    an  association  to 

hold  land 1233 
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9.  Statutes  relative  to  the  administration 

of  justice 1234 

67.  Statutes  which  are  to  be  construed  strictly, 

1.  Declaratory  and  explanatory  statutes .  1225 

2.  Statutes    which    take    away  or  clog 

common-law  remedies  .  ...  1225 

3.  Statutes  which  take  away  a  remedy 

given  by  a  prior  statute  ....  1225 

4.  Acts  of  incorporation 1225 

5.  Keveuue  statutes 1227 

6.  Penal  statutes 1227 

7.  Statutes  which  are  both  penal  and 

remedial 1228 

8.  Statutes  of  costs 1228 

9.  Statutes  affecting  humau  liberty     .     .  1228 

10.  Laws  exempting  property  from  taxa- 

tion      1229 

11.  Statutes  giving  summary  remedies      .  1229 

12.  Statutes  affecting  property    ....  1230 

13.  Statutes  which  take  away  the  right  of 

trial  by  jury 1231 

14.  Statutes  providing  a  remedy  unknown 

to  the  common  law 1231 

15.  Statutes  giving  jurisdiction  to  inferior 

courts 1231 

16.  Statutes  in  derogation  of  the  common 

law 1231 

17.  Statutes  taking  private  property  for 

public  uses       1232 

18.  Statutes  imposing  restrictions    upon 

trade  or  common  occupations    .     .  1232 

19.  Statutes  which  disable  persons  .     .     .  1232 

20.  Statutes  in  favor  of  particular  persons  1233, 1234 

21.  Attachment  laws 1234 

68.  Construction  of  a  toll-bridge  charter  .     .     .  1224 

69.  Statutes  of  a  local  character 1229 

70.  Statutes  prescribing  the  form  of  doing  a 

thing 1230 

71.  Statutes  authorizing  a  court  to  render  sub- 

stantial justice 1231 

72.  Where  a  statute  gives  a  remedy  and  it  may 

be  construed  as  a  summary  or  usual 
common-law  remedy,  the  latter  will  be 
intended     .     .  1233 

73.  Statutes  in  relation  to  the  fees  of  public 

officers,  the  construction  ought  to  lean 

in  favor  of  the  officer 1234 
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74.  Statute  time,  mode  of  compntation   .    .    .  1234 

75.  In  construing  statutes,  we  must  look  to  the 

old  law,  the  mischief  and  the  remedy      .  1235 

76.  Directory  statutes 1235 

77.  Repealing    law    repealed,    first    law   re- 

vived   1235 

78.  Statutes  at  variance  with  the  law  of  God    .  1235 

79.  The  expression  of  one  thing  is  the  exclu- 

sion of  another 1235 

80.  Railway  and  canal  company  acts  ....  1236 

81.  A  statute  not  to  be  nullified  because  some 

of  its  provisions  are  absurd,  repugnant, 

or  untrue 1236 

82.  Cases  which  may  be  regarded  as  within  or 

without  the  words  of  a  statute    ....  1237 

83.  Distinction  between  a  dependent  and  inde- 

pendent clause 1238 

84.  Office  of  a  saving  clause   .         1238 

85.  Distinction  between  an  exception  in   the 

enacting  and  proviso  clause  of  a  statute  .  1238 

86.  A  statutory  power  cannot  be  delegated  .     .  1238 

87.  Statute  declaring  tax  deeds  prima  facie  or 

conclusive  evidence  of  title,    construed 

rigidly  and  strictly      .     846,  847,- 1120,  1140-1172 

STATUTES  OF  LIMITATION.    See  Color  of  Title. 

upon  the  purchaser's  right  to  recover  taxes 1008 

upon  the  tax  title, 

summary 895 

(1)  purpose 896 

the  general  twenty  years'  limit  and  the  adverse  posses- 
sion necessary .     .     .     . 897 

twenty  years'  possession  under  color  of  title  arising 

from  a  tax  deed  gives  title 898 

begin  to  run  at  the  execution  of  the  deed 901,  937 

begin  to  run  at  the  recording  of  the  deed    .     .  903,  920,  925,  932 

934,  935 
begin  to  run,  as  to  the  purchaser,  from  the  time  he  has 

a  right  to  the  deed 923 

right  of  action  necessary  to  set  running 895,  935 

possession  by  the  purchaser 'in  actual  fact  is  neces- 
sary    932,  935,  937 

though  constructive  possession  of  vacant  land 
is  given  to  him  in  some  States  902,  910,  922,  926,  934 

937,  941 
deed  void  on  face  does  not  give  constructive 
possession 934,  941 
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to  compel  the  owner  in  possession  to  bring 
suit  to  remove  a  cloud  on  his  title  is  un- 
constitutional       932 

a  deed  must  be  given  to  set  the  statute  running  ...  913 

sale  and  certificate  not  enough 913 

'will  not  run  if  the  land  was  listed  in  the  name  of  the 
purchaser,  or  he  was  in  possession  at  the  time  of 

assessment  and  sale 913 

nor  if  the  land  was  outside  the  taxing  officer's  district  941 

nor  if  the  deed  was  obtained  by  fraud 941 

nor  as  against  one  as  to  whom  the  tax  title  operates 

only  as  a  redemption    ....         947 

if  the  law  refers  to  land  "  sold  for  taxes  "  it  does  not 
bar  if  there  was  no  assessment  or  levy  or  sale  in 

fact 919,  929  ' 

will  not  always  cure  jurisdictional  defects  .    .    .     927,  929,  934 

will  cure  irregularities  always 911,  918,  928,  936 

adverse  possession  is  broken  by  forfeiture 942 

(2)  the  legislature  can  absolutely  bar  an  action  in  favor  of 

an  actual  possession  by  a  short-term  law,  even  as  to 

cases  where  there  was  no  notice 943 

but  the  legislature  has  no  right  to  turn  the  possession 
of  the  owner  into  mere  right  of  action,  and  bar  that 
without  notice 944,  945 

the  time  of  limitation  may  be  shortened  so  as  to  affect 
cases  in  which  there  is  still  a  reasonable  time  left  to 
bring  suit 946 

but  the  legislature  cannot  authorize  suits  on  claims 

barred  by  the  running  of  former  laws 946 

(3)  Alabama,  no  action  after  five  years  from  sale,  which  is 

construed  to  mean  the  execution  of  the  deed    .     .     .  901 

Arkansas  bars  action  in  five  years  from  sale  for  lands 
"  sold,"  also  a  two  years'  limit  applying  only  to  suits 
against  the  purchaser,  and  bars  whether  he  is  in 
possession  or  not,  as  the  owner  may  have  recourse 

to  equity  to  test  his  title 902 

Florida,  one  year  from  recording  deed 903 

Illinois,  argument  that  deed  may  be  color  of  title 

though  void  on  its  face 904 

law  of  1835 905 

deed  showing  on  its  face  that  it  was  executed  too 

soon  is  not  color 906 

dissent,  holding  that  possession  in  good  faith 
under  a  deed  purporting  to  convey  the  land 

is  the  test 907 

purchaser  has  a  right  to  rely  on  the  officers  of 

the  law 907 
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possession  for  seven  years  under  a  connected  title 

deducible  of  record  bars 90S 

though  in  the  United  States  courts  it  is  held 

that  the  authority  of  the  officer  must  appear  909 

the  deed  must  be  good  on  its  face    ....  908 

statute  of  1839, 

possession  under  color  of  title  in  good  faith,  with 
payment  of  taxes  for  seven  years,  or  the  last 
three  alone  if  the  land  is  vacant,  bat's  ....  910 

cases  construing  this  law  of  1839 911-913 

the  deed  must  be  prima  facie  evidence  of 

title 913 

a  deed  will  not  relate  back  to  give  color    913,  see  793, 794 

true  construction  of  the  Illinois  laws 914 

color  of  title  in  Illinois 915 

good  faith  in  Illinois 916 

Iowa 917 

five  years  bars  action  for  land  sold 917 

"  claim "   of  title  sufficient  without   "  color  of 

title" 921 

purchaser  has  constructive  possession      ....  922 

purchaser  barred  five  years  after  his  right  to  a 
deed  accrues,   if   the   owner  takes  possession 

during  that  time 923 

Kansas,  tax  claimant  out  of  possession  must  sue  within 

two  years 924 

after  recording  his  deed 925 

owner  out  of  possession  has  five  years     ....  924 

purchaser  has  constructive  possession 926 

unless  the  deed  is  void  on  its  face,  or  for  a 

jurisdictional  defect 927 

irregularities  are  cured,  such  as  insufficient  de- 
scription of  land  in  the  assessment 928 

Louisiana.  If  there  was  no  sale,  or  the  land  is  not 
assessed  in  the  owner's  name,  or  there  was  no  notice, 
or  the  land  was  insufficiently  described,  the  statute 

will  not  run 929 

Maryland 930 

Michigan 931 

Minnesota,  bars  action  one  year  from  record  of  deed   .  932 

suit  to  remove  cloud  barred  in  one  year ....  932 

but  purchaser  must  go  into   possession  to  bar 

ejectment 932 

Mississippi ...  933 

Missouri,  three  yews  from  record  of  deed  bars  if  the 
deed  is  valid  on  its  face,  unless  the  land  was  exempt 
or  redeemed  or  the  taxes  were  paid 934 
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STATUTES   OP  LIMITATION  —  con(mu«rf. 

purchaser  has  constructive  possession  of  vacant 

land  if  deed  is  valid  on  face 934 

Nebraska,  deed  void  on  face  no  color 933 

nor  will  it  set  the  statute  running 935 

record  of  deed  -Vf  ith  actual  possession  is  necessary 
to  set  the  statute  running  in  favor  of  the  pur- 
chaser    935 

New  York,  irregularities  cured  fifteen  years  from  sale, 

etc 936 

Pennsylvannia,  five  years  from  the  delivery  of  the  deed 

bars  action  for  land  "  sold  "  for  taxes 987 

the  constructive  possession  of  the  purchaser  is 
sufficient,  since  the  statute  authorizing  eject- 
ment against  him,  though  not  in  actual  pos- 
session        937 

West  Virginia.  A  statute  barring  the  owner  after  five 
years,  even  though  the  taxes  had  been  paid,  was 
held  no  bar  where  the  taxes  had  been  misapplied 

by  the  officer 938 

Texas    . 939 

Wisconsin,  three  years',  one  year,  and  nine  months' 

laws 940 

cases  on  these  laws 941 

purchaser  has  constructive  possession    .     .     .  941 

unless  the  deed  is  void  on  its  face      .     .         .  941 

any  possession  by  the  owner  during  the  three 
years  will  stop  the  statute 941 

STRICTNESS  REQUIRED  IN  TAX  PROCEEDINGS, 

various  doctrines  relating  to 126-161 

degree  of 162-166 

as  to  assessment 197 

and  its  verification 204-208 

frivolous  objections  to  the  record  of  sale  overruled  .     .  657-659 

trifling  variance  as  to  the  amount  of  surplus  not  fatal  666 

great  strictness  in  regard  to  notice 682 

slight  objections  to  official  signatures  disallowed     .    .  871-873 

SUITS.     See  Jurisdiction. 

to  foreclose  tax  certificate 637 

SUMMARY  PROCEEDINGS 156,157 

SURPLUS  BOND, 

summary 660 

execution  and  delivery 661 

payment  of  the  whole  bid  to  the  treasurer  will  not  do    .     .  663 

loss  of,  when  once  delivered,  does  not  defeat  the  title    .     .  664 

is  a  lien  on  the  land 665 
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SURPLUS  BOND— conimtied. 

most  describe  the  land  and  name  the  sutplns 665 

trifling  variance  as  to  amount  of  surplus  will  not  avoid 

the  title 666 

in  case  of  loss,  the  evidence  of  delivery  and  contents  is 
various,  receipt  of  treasurer,  recital  in  deed,  presump- 
tions, etc. 667 


T. 

TAX, 

distinction  between,  and  excise  and  assessment    ....  12 

definition  of  a 10-12 

not  a  judgrment 335 

not  a  contract 335 

cannot  be  set  oS 335 

not  a  debt  until  demanded 335 

levy  of,  essential 301 

must  be  levied  by  competent  authority 304 

and  within  the  time  limited ,     .  308 

levy  of,  a  municipal  act 328 

power  to  levy  a,  a  limited  one 313 

too  much,  sale  void 312 

overlayings  render  sale  void 319 

part  legal,  part  illegal,  sale  void 318 

maxim,  (fe  minimis,  etc.,  no  application 315 

for  an  illegal  purpose,  void 318 

too  little 317 

several  taxes  levied,  ought  not  to  be  blended 322 

back,  may  be  levied 324 

State,  a  lien  for  the .327 

who  should  pay 566  et  seq. 

TAXATION, 

definition 10-12 

distinction  between  eminent  domain  and 11 

"              "        assessment  and 12 

TAXES, 

payment  of 820 

definition  of 10-12 

lien  for  (see  Lien). 

TAXING  POWER, 

distinction  between  the,  and  eminent  domain 11 

no  existence  in  a  state  of  nature 13 

government  begets  its  necessity 13 

the  creature  of  civil  society 13 

indispensable  to  every  government 13 

an  incident  of  sovereignty 13 
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TAXING  POWER  — coTj/muerf. 

a  ]egi:slative  power,  and  not  judicial    .     .    " 13 

expressly  granted  in  Federal  Constitutipu 13 

implied  in  State  constitutions      .              13 

exercised  by  defado  governments    .          .......  13 

limited  in  some  respects ......  14 

limitation  of,  in  State  constitutions               ......  67 

limitations  by  compact 110 

limitations  upon,  in  Federal  Constitution 59,  60 

TENANTS  IN   COMMON, 

sale  of  their  interest       ....  540 

TENDER, 

of  redemption  money           727 

'of  payment  for  taxes                827 

TIME. 

of  assessment    .  218,  220 

of  levy 308 

of  delivery  of  warrant .:....  333 

of  filing  delinquent  list  .  "".              .         349 

of  notice  of  sale 407,  430 

when  regulations  as  to,  are  directory    ...          ....  468 

■when  the  lien  for  taxes  accrues 478 

of  sale 488 

of  execution  of  certificate  of  sale 625 

for  publication  of  notice  to  redeem  held  mandatory  .     .     .  697 

"                   "            "               directory.     ...  698 

for  payment  of  taxes                         ...          838 

forfeitures  take  effect  1044 

TRANSFER, 

of  certificate  of  sale 629 


U. 

UNIFORMITY 34, 103-109 

USURPER  OF  AN  OFFICE, 

defined     .     .  169-171 

his  acts  void      .         .  .         ...         170 


V. 
VALIDITY, 

of  proceedings,  by  what  law  determined.    (See  Sale,  Deed,  Re- 
demption, ETC.) 
VALUATION, 

summary  .     .  193,  285 
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VALUATION  —  continued. 

standard  of 293 

cash  value ...          ...  293 

legislature  may  class  lands  at  a  specified  rate  per  acre  .     286-292 

taxpayers  not  conclusive  on  assessoi-s   .                   .     .         .  2B5 

penalty  for  refusal  to  hand  in  list                         .     .     .  297 

omission  of  the  dollar  mark         .              294 

must  be  annual      ...              .    .         295 

evidence  of  .     .     .                                  •     .     -.         .     •  296 

VARIANCE, 

the  sale  must  follovr  the  assessment 528-531 

trifling  variance  as  to  the  amount  of  surplus  is  not  fatal     .  666 

in  general 874 

in  substance,  fatal                             .              ....  875 

in  description  of  land,  fatal                        876 

as  to  legal  character  of  land,  fatal .    •  877 

as  to  amount  of  tax,  fatal  ...                        ...  878 

as  to  name  of  owner,  fatal  .     .  879 
in  order  to  correspond  to  a  change  of  facts  is  not  fatal      880,  see  789 

W. 
WAIVER, 

by  owner  of  irregularity  in  notice  of  sale 451 

of  notice  to  redeem ......  691 

of  forfeiture     ....              1045 

WARRANT  .         .                                         331 
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